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IN   THE 


COURT  OF  KINGS  BENCH, 


IN 


HILARY  TERM, 


IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


REGUL.E  GENERALES, 

Made  pursuant  to  Statute  3  &  4  Will.  4,  c.  42,  s.  1 ; — presented 

to  Parliament,  5th  February,  1834. 


Hilary  Term,  Mh  William  4.— 1834.  1834. 

WHEREAS  it  is  provided  by  the  stat.  3  &  4  Will.  4,  c.  42,        Rioul* 
s.  1,  That  the  Judges  of  the  Superior  Courts  of  Common  Law    G  energies. 
at  Westminster,  or  any  eight  or  more  of  them,  of  whom  the  Recital  of  atr 
chiefs  of  each  of  the  said  Courts  should  be  three,  should  and  th°nty  to  alter 
might  by  any  Rule  or  Order  to  be  from  time  to  time  by  them  !nod^of  P^**' 
made,  in  term  or  vacation,  at  any  time  within  five  years  from  ID**    c* 
the  time  when  the  said  act  should  take  effect,  make  such 
alterations  in  the  mode  of  pleading  in  the  said  Courts,  and,  in 
the  mode  of  entering  and  transcribing  pleadings,  judgments, 
and  other  proceedings  in  actions  at  law,  and  such  regulations 
as  to  the  payment  of  costs,  and  otherwise,  for  carrying  into 
effect  the  said  alterations,  as  to  them  might  seem  expedient  ; 
which  Rules,  Orders,  and  Regulations,  were  to  be  laid  before 
both  Houses  of  Parliament,  as  therein  mentioned,  and  were 
not  to  have  effect  until  six  weeks  after  the  same  should  have 
been  so  laid  before  both  Houses  of  Parliament,  but,  after  that 
time,  should  be  binding  and  obligatory  on  the  said  Courts,  and 
all  other  Courts  of  Common  Law,  and  be  of  the  like  force  and 
effect,  at  if  the  provisions  contained  therein  had  been  expressly 
enacted  by  parliament. 

VOL.  III.  b 


1834. 


Regula: 
Generales. 
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Provided  that  no  such  Rule  or  Order  should  have  the  effect  of 
depriving  any  person  of  the  power  of  pleading  the  general 
issue,  and  of  giving  the  special  matter  m  evidence  in  any  case 
wherein  he  then  was,  or  thereafter  should  be  entitled  so  to  do 
by  virtue  of  any  act  of  parliament  then  or  thereafter  to  be  in 
force. 

It  is  therefore  Orz>erez>,  That  from  and  after  the  first  day  of 
Easter  Term  next  inclusive,  unless  parliament  shall  in  the 
meantime  otherwise  enact,  the  following  Rules  and  Regula- 
tions, made  pursuant  to  the  said  statute,  shall  be  in  force : — 


Title  of  plead- 
ing and  date  of 
entry. 


Continuances 
abolished  except 
upon  jury  pro- 
cess. 


Pais  darrein 
continuance. 


Accompanying 
affidavit. 


Dale  of  entry 
of  judgment. 


Nunc  pro  tunc. 

Warrant  of 
attorney. 

Recital  of  ex- 
tended powers 
of  amendment 
under  3  and  4 
Will.  4,  c.  4«, 
s.  83. 


First— GENERAL  RULES  AND  REGULATIONS. 

1.  Every  pleading,  as  well  as  the  declaration,  shall  be  entitled 
of  the  day  of  the  month  and  year  when  the  same  was  pleaded, 
and  shall  bear  no  other  time  or  date ;  and  every  declaration,  and 
other  pleading,  shall  also  be  entered  on  the  record  made  up  for 
trial,  and  on  the  judgment  roll,  under  the  date  of  the  day  of  the 
month  and  year  when  the  same  respectively  took  place,  and 
without  reference  to  any  other  time  or  date,  unless  otherwise 
specially  ordered  by  the  Court  or  a  Judge. 

2.  No  entry  of  continuances  by  way  of  imparlance,  curia  advi- 
sari  rult,  vicecomes  non  nrisit  breve,  or  otherwise,  shall  be  made 
upon  any  record  or  roll  whatever,  or  in  the  pleadings,  except  the 
jurat  a  ponitur  in  respcctu,  which  is  to  be  retained. 

Provided  that  such  Regulation  shall  not  alter  or  affect  any  ex- 
isting rules  of  practice,  as  to  the  times  of  proceeding  in  the  cause. 

Provided  also,  that  in  all  cases  in  which  a  plea  puis  darrein 
continuance,  is  now  by  law  pleadable,  in  Banc  or  at  Nisi  Prius, 
the  same  defence  may  be  pleaded,  with  an  allegation  that  the 
matter  arose  after  the  last  pleading,  or  the  issuing  of  the  jury 
process,  as  the  case  may  be. 

Provided  also,  that  no  such  plea  shall  be  allowed,  unless 
accompanied  by  an  affidavit,  that  the  matter  thereof  arose  within 
eight  day 8  next  before  the  pleading  of  such  plea,  or  unless  die 
Court  or  a  Judge  shall  otherwise  order. 

3.  All  judgments,  whether  interlocutory  or  final,  shall  be 
entered  of  record  of  the  day  of  the  month  and  year,  whether  in 
term  or  vacation,  when  signed,  and  shall  not  have  relation  to  any 
other  day. 

Provided  that  it  shall  be  competent  for  the  Court,  or  a  Judge, 
to  order  a  judgment  to  be  entered  nunc  pro  tunc. 

4.  No  entry  shall  be  made  on  record  of  any  warrants  of  attor- 
ney to  sue  or  defend. 

5.  And  whereas,  by  the  mode  of  pleading  hereinafter  pre- 
scribed, the  several  disputed  facts  material  to  the  merits  of  the 
case  will,  before  the  trial,  be  brought  to  the  notice  of  the  respec- 
tive parties,  more  distinctly  than  heretofore ;  and  by  the  said 
act  of  the  3  &  4  Will.  4,  c.  42,  s.  23,  the  powers  of  amendment 
at  the  trial,  in  cases  of  variance  in  particulars  not  material  to  die 
merits  of  the  case,  are  greatly  enlarged ;  several  counts  shall  not 
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be  allowed,  unless  a  distinct  subject-matter  of  complaint  is  in*        1854. 
tended  to  be  established  in  respect  of  each,  nor  shall  several       t^y^* 
pleas,  or  avowries,  or  cognisances,  be  allowed,  unless  a  distinct       rmv1^ 
ground  of  answer  oar  defence  is  intended  to  be  established  in    Gbxkaaus* 
respect  of  each.  S^^,  C9n^ 

Therefore  counts,  founded  on  one  and  the  same  principal  mat-  or  pleaa,  Am* 
ter  of  complaint,  but  varied  in  statement,  description,  or  circum*  on  one  and  the 
stances  oofy,  are  not  to  be  allowed.  •,IDe  m*ttcr- 

Ex.  gr.     Counts  founded  upon  the  same  contract,  described  Contract  con- 
in  one  as  a  contract  without  a  condition,  and  in  another  as  a  con-  dittos*]  or  «b*> 
tract  with  a  condition,  are  not  to  be  allowed,  for  they  are  founded  ■oJute* 
on  the  same  subject-matter  of  complaint,  and  are  only  variations 
in  the  statement  of  one  and  the  same  contract. 

So  counts  for  not  giving,  or  delivering,  or  accepting  a  bill  of  sPcc^-a<^_A 
exchange  in  payment,  according  to  the  contract  for  sale  for  goods  ^diwf.. 
sold  and  delivered,  and  for  the  price  of  the  same  goods  to  be      ^^" 
paid  in  money,  are  not  to  be  allowed. 

So  counts  for  not  accepting  and  paying  for  goods  sold,  and  for  Special  and 
the  price  of  the  same  goods  as  goods  bargained  and  sold,  are  not  general  ssijasi 
to  be  allowed.  »nd"*- 

But  counts  upon  a  bill  of  exchange  or  promissory  note,  and  Counts  on  bill 
for  the  consideration  of  the  bill  or  note  in  goods,  money,  or  %*°£™iflu 
otherwise,  are  to  be  considered  as  founded  on  distinct  subject-  deration  al- " 
matters  of  complaint,  for  the  debt  and  the  security  are  different  lowed. 
contracts ;  and  such  counts  are  to  be  allowed. 

Two  counts  upon  the  same  policy  of  insurance  are  not  to  be  Policy  of  in- 
allowed,  surance. 

But  a  count  upon  a  policy  of  insurance,  and  a  count  for  money 
had  and  received,  to  recover  back  the  premium,  upon  a  contract 
implied  by  law,  are  to  be  allowed. 

Two  counts  on  the  same  charter-party  are  not  to  be  allowed.     Charter-part?. 

But  a  count  for  freight  upon  a  charty-party,  and  for  freight  Pro  rati  itinecU, 
pro  raid  itineris,  upon  a  contract  implied  by  law,  are  to  be  allowed. 

Counta  upon  a  demise,  and  for  use  and  occupation  of  the  same  Rent,  and  me 
land,  for  the  same  time,  are  not  to  be  allowed.  ■"J*  «*"r*ti°*. 

In  actions  of  tort  for  misfeasance,  several  counts  for  the  same  Mitfasiaaes. 
injury,  varying  the  description  of  it,  are  not  to  be  allowed. 

In  the  like  actions  for  nonfeasance,  several  counts,  founded  on  Nonfeasance. 
varied  statements  of  the  same  duty,  are  not  to  be  allowed. 

Several  counts  in  trespass  for  acts  committed  at  the  same  time  Trespass. 
and  place  are  not  to  be  allowed. 

Where  several  debts  are  alleged  in  indebitatus  assumpsit  to  be  What  shall 
due  in  respect  to  several  matters— «r.  gr.  for  wages,  work  and  amount  to  a 
labour  as  a  hired  servant,  work  and  labour  generally,  goods  sold  "discount!  '" 
and  delivered,  goods  bargained  and  sold,  money  lent,  money 
paid,  money  had  and  received,  and  the  like,  the  statement  of 
each  debt  is  to  be  considered  as  amounting  to  a  several  count, 
within  the  meaning  of  the  rule  which  forbids  the  use  of  several 
counts,  though  one  promise  to  pay  only  is  alleged  in  considera- 
tion of  all  the  debts. 

Provided  that  a  count  for  money  due  on  an  account  stated  may  Account  stated. 
be  joined  with  any  other  count  for  a  money  demand,  though  it 

3% 
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Reguljc 
gsneralss. 

Several 
breaches. 


Solvit  ad,  et 
pott  diem. 

Payment,  with 
accord  or  re- 
leaf*. 

Guarantee  of 
jf.B.orofC.I>. 


Agreement  to 
forbear  or  to 
discharge. 


Common  per 
totom  annum, 
or  limited. 

Variation  of 
termini  of  way. 

Avowry  for  rent 
and  for  damage 
feasant. 
Variation  as  to 
reservation. 


Coarse  of  pro- 
ceeding  in  order 
to  enforce  ob- 
servance of  rule. 
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may  not  be  intended  to  establish  a  distinct  subject-matter  of 
complaint  in  respect  of  each  of  such  counts. 

The  rule  which  forbids  the  use  of  several  counts,  is  not  to  be 
considered  as  precluding  the  plaintiff  from  alleging  more  breaches 
than  one  of  the  same  contract  in  the  same  count. 

Ex.  gr.  Pleas,  avowries,  and  cognizances,  founded  on  one 
and  the  same  principal  matter,  but  varied  in  statement,  descrip- 
tion, or  circumstances  only,  (and  pleas  in  bar  in  replevin  are 
within  the  rule,)  are  not  to  be  allowed. 

Pleas  of  solvit  ad  diem  and  of  solvit  post  diem  are  both  pleas  of 
payment,  varied  in  the  circumstance  of  time  only,  and  are  not  to 
be  allowed. 

But  pleas  of  payment  and  of  accord  and  satisfaction,  or  of  re- 
lease, are  distinct,  and  are  to  be  allowed. 

Pleas  of  an  agreement  to  accept  the  security  of  A.  B.  in  dis- 
charge of  the  plaintifFs  demand,  and  of  an  agreement  to  accept 
the  security  of  C.  jD.  for  the  like  purpose,  are  also  distinct,  and 
to  be  allowed. 

But  pleas  of  an  agreement  to  accept  the  security  of  a  third 
person  in  discharge  of  the  plaintiff's  demand,  and  of  the  same 
agreement,  describing  it  to  be  an  agreement  to  forbear  for  a 
time,  in  consideration  of  the  same  security,  are  not  distinct ;  for 
they  are  only  variations  in  the  statement  of  one  and  the  same 
agreement,  whether  more  or  less  extensive,  in  consideration  of 
the  same  security,  and  not  to  be  allowed. 

In  trespass  quare  clausum /regit,  pleas  of  soil  and  freehold  of 
the  defendant  in  the  locus  in  quo,  and  of  the  defendant's  right  to 
an  easement  there,  pleas  of  right  of  way,  of  common  of  pasture, 
of  common  of  turbary,  and  of  common  of  estovers,  are  distinct, 
and  are  to  be  allowed. 

But  pleas  of  right  of  common  at  all  times  of  the  year,  and  of 
such  right  at  particular  times,  or  in  a  qualified  manner,  are  not 
to  be  allowed. 

So  pleas  of  a  right  of  way  over  the  locus  in  quo,  varying  the 
termini  or  the  purposes,  are  not  to  be  allowed. 

Avowries  for  distress  for  rent,  and  for  distress  for  damage 
feasant,  are  to  be  allowed. 

But  avowries  for  distress  for  rent,  varying  the  amount  of  rent 
reserved,  or  the  times  at  which  the  rent  is  payable,  are  not  to  be 
allowed. 

The  examples  in  this  and  other  places  specified,  are  given  aa 
some  instances  only  of  the  application  of  the  Rules  to  which  they 
relate,  but  the  principles  contained  in  the  Rules  are  not  to  be 
considered  as  restricted  by  the  examples  specified. 

6.  Where  more  than  one  count,  plea,  avowry,  or  cognizance 
shall  have  been  used  in  apparent  violation  of  the  preceding  Rule, 
the  opposite  party  shall  be  at  liberty  to  apply  to  a  judge,  sug- 
gesting that  two  or  more  of  the  counts,  pleas,  avowries,  or  cog- 
nizances are  founded  on  the  same  subject-matter  of  complaintt 
or  ground  of  answer  or  defence,  for  an  order  that  all  the  counts, 
pleas,  avowries,  or  cognizances,  introduced  in  violation  of  the 
Rule,  be  struck  out  at  the  cost  of  the  party  pleading,  whereupon 
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the  Judge  shall  order  accordingly,  unless  he  shall  be  satisfied,         1834. 
upon  cause  shown,  that  some  distinct  subject-matter  of  complaint       v^y^ 
is  bond  fide  intended  to  be  established  in  respect  of  each  of  such       Reoul* 
counts,  or  some  distinct  ground  of  answer  or  defence  in  respect     Gbnzrjllm. 
of  each  of  such  pleas,  avowries,  or  cognizances,  in  which  case  he 
shall  indorse  upon  the  summons,  or  state  in  his  order,  as  the  case 
may  be,  that  he  is  so  satisfied  ;  and  shall  also  specify  the  counts, 
pleas,  avowries,  or  cognizances  mentioned  in  such  application 
which  shall  be  allowed. 

7.  Upon  the  trial  where  there  is  more  than  one  count,  plea,  Costs  of  plead- 
avowry,  or  cognizance  upon  the  record,  and  the  party  pleading  ings  and  eri- 
fails  to  establish  a  distinct  subject-matter  of  complaint  in  respect  dence. 

of  each  count,  or  some  distinct  ground  of  answer  or  defence  in 
respect  of  each  plea,  avowry,  or  cognizance,  a  verdict  and  judg- 
ment shall  pass  against  him  upon  each  count,  plea,  avowry,  or 
cognizance  which  he  shall  have  so  failed  to  establish,  and  he  shall 
be  liable  to  the  other  party  for  all  the  costs  occasioned  by  such 
count,  plea,  avowry,  or  cognizance,  including  those  of  the  evi- 
dence as  well  as  those  of  the  pleadings ;  and  further,  in  all  cases 
in  which  an  application  to  a  Judge  has  been  made  under  the  pre- 
ceding  Rule,  and  any  count,  plea,  avowry,  or  cognizance  allowed 
as  aforesaid,  upon  the  ground  that  some  distinct  subject-matter 
of  complaint  was  bond  fide  intended  to  be  established  at  the  trial 
in  respect  of  each  count  so  allowed,  or  some  distinct  ground  of 
answer  or  defence  in  respect  of  each  plea,  avowry,  or  cognizance 
so  allowed,  if  the  Court  or  Judge,  before  whom  the  trial  is  had, 
shall  be  of  opinion  that  no  such  distinct  subject-matter  of  com- 
plaint was  bond  fide  intended  to  be  established  in  respect  of  each 
count  so  allowed,  or  no  such  distinct  ground  of  answer  or  defence 
in  respect  of  each  plea,  avowry,  or  cognizance  so  allowed,  and 
shall  so  certify  before  final  judgment,  such  party  so  pleading 
shall  not  recover  any  costs  upon  the  issue  or  issues  upon  which 
he  succeeds,  arising  out  of  any  count,  plea,  avowry,  or  cognizance, 
with  respect  to  which  the  Judge  shall  so  certify. 

8.  The  name  of  a  county  shall  in  all  cases  be  stated  in  the  Venae, 
margin  of  a  declaration,  and  shall  be  taken  to  be  the  venue  in- 
tended by  the  plaintiff;  and  no  venue  shall  be  stated  in  the  body 

of  the  declaration,  or  in  any  subsequent  pleading. 

Provided,  that  in  cases  were  local  description  is  now  required,  Local  descrip* 
such  local  description  shall  be  given.  tion. 

9.  In  a  plea  or  subsequent  pleading  intended  to  be  pleaded  in  Commencement 
bar  of  the  whole  action  generally,  it  shall  not  be  necessary  to  use  and  prayer  of 
any  allegation  of  actionem  non,  or  to  the  like  effect,  or  any  prayer  judgment. 

of  judgment,  nor  shall  it  be  necessary  in  any  replication  or  subse- 
quent pleading,  intended  to  be  pleaded  in  maintenance  of  the 
whole  action,  to  use  any  allegation  of  precludi  non,  or  to  the  like 
effect,  or  any  prayer  of  judgment ;  and  all  pleas,  replications,  and 
subsequent  pleadings,  pleaded  without  such  formal  parts  as 
aforesaid,  shall  be  taken,  unless  otherwise  expressed,  as  pleaded 
respectively  in  bar  of  the  whole  action,  or  in  maintenance  of  the 
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Defence. 

Leave  of  Court 
to  plead  several 
matters. 

Protestation. 


Traverses. 


Demurrer. 
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Whole  action.    Provided,  that  nothing  herein  contained  shall  ex- 
tend to  cases  where  an  estoppel  is  pleaded. 

10.  No  formal  defence  shall  he  required  in  a  plea,  and  it  shall 

commence  as  follows : 

The  said  defendant  by  bis  attorney  [or,  "  in  perse*,"  &t.] 

says,  that 

1 1.  It  shall  not  he  necessary  to  state  in  a  second  or  other  nlea 
of  avowry,  that  it  is  pleaded  by  leave  of  the  Court,  or  according 

to  the  form  of  the  statute,  or  to  that  effect. 

12.  No  protestation  shall  hereafter  he  made  in  any  pleading, 
hut  either  party  shall  be  entitled  to  the  same  advantage  in  that, 
or  other  actions,  as  if  a  protestation  had  been  made. 

13.  All  special  traverses,  or  traverses  with  an  inducement  of 
affirmative  matter,  shall  conclude  to  the  country. 

Provided  that  this  regulation  shall  not  preclude  the  opposite 
party  from  pleading  over  to  the  inducement,  when  the  traverse 
is  immaterial. 

14.  The  form  of  a  demurrer  shall  be  as  follows : 

The  said  defendant,  by  his  attorney  for,  "  in  person,"  &c. 

or, "  plaintiff"]  says  that  the  declaration,  [ort  "  plea,  &c]  is  not  sufficient 
in  law ; — showing  the  special  causes  of  demurrer,  if  any. 

The  form  of  a  joinder  in  demurrer  shall  be  as  follows : 
The  said  plaintiff,  [or,  "  defendant*']  says  that  the  declaration  [or,  "  plea/* 
&c%]  is  sufficient  in  law. 

15.  The  entry  of  proceedings  on  the  record  for  trial,  or  on  the 
judgment  roll,  (according  to  the  nature  of  the  case,)  shall  be 
taken  to  be,  and  shall  be  in  fact,  the  first  entry  of  the  proceed- 
ings in  the  cause,  or  of  any  part  thereof,  upon  record,  ana  no  fees 
shall  be  payable  in  respect  of  any  prior  entry  made,  or  supposed 
to  be  made,  on  any  roll  or  record1  whatever. 

16.  No  fees  shall  be  charged  in  respect  of  more  than  one  issoe 
by  any  of  the  officers  of  the  Court,  or  of  any  Judge  at  the  assizes, 
or  any  other  officer,  in  any  action  of  assumpsit,  or  in  any  action 
of  debt  on  simple  contract,  or  in  any  action  on  the  case. 

17.  When  money  is  paid  into  Court,  such  payment  shall  be 
pleaded  in  all  cases,  and  as  near  as  may  be  in  the  following  form, 
mutath  mutandis : 

CD.   }       The  day  of 

als.     >       The  defendant  by  his  attorney, 

A.  B.    3    [or,  "in  person,"  &c  ]  says,  that  the  plaintiff  ought  not  further 
to  maintain  his  action,  because  the  defendant  now  brings  into 
Court  the  sum  of  £  ready  to  be  paid  to  the  plaintiff.    And 

the  defendant  further  says,  that  the  plaintiff  has  not  sustained  damages 
[or,  in  action*  of  debt,  «•  that  he  is  not  indebted  to  the  plaintiff,"]  to  a 
greater  amount  than  the  aaid  sum,  &c  in  respect  of  the  cause  sf  action  in 
the  declaration  mentioned,  and  this  he  is  ready  to  verify ;  wherefore  fee 
prays  judgment  if  the  plaintiff  ought  further  to  maintain  his  action. 

18.  No  Rule  or  Judges  order  to  pay  money  into  Court  shall 
be  necessary,  except  under  the  3  &  4  Will.  4,  c.  42,  a.  -21*  but 
the  money  shall  be  paid  to  the  proper  officer  of  each  Court,  who 
shall  give  a  receipt  for  the  amount  in  the  margin  of  the  plea,  tad 
the  said  sum  shall  be  paid  out  to  the  plaintiff  on  demand. 
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19.  The  pfauntifi;  after  the  delivery  of  a  plea  of  payment  of        1834. 
saoney  iato  Court,  snail  be  at  liberty  to  reply  to  the  same,  by       v^v*^ 
accepting  the  sum  to  paid  into  Court  in  foil  satisfaction  and  dis-       Reccub 
Hbarge  of  the  caase  of  action  in  respect  of  which  it  has  been  paid     Gknulius. 
in,  and  he  shall  be  at  liberty  in  that  case  to  tax  his  costs  of  suit,  Repi;cation  to 
and  in  case  of  non-payment  thereof  within  forty-eight  hours,  to  piea  of  payment 
sign  judgment  for  his  costs  of  suit  so  taxed,  or  the  plaintiff  may  of  money  into 
reply  "  that  he  has  sustained  damages,  [or, '  that  the  defendant  Court. 
is  indebted  to  him/  as  the  case  may  fc,]  to  a  greater  amount  than 
the  said  sum,"  and  in  the  event  of  an  issue  thereon  being  found 
for  the  defendant,  the  defendant  shall  be  entitled  to  judgment 
and  his  costs  of  suit. 

fcO.  In  all  cases  under  the  3  &  4  Will.  4,  c.  42,  s.  10,  in  which,  Nonjoinder. 

after  a  plea  in  abatement  of  the  non-joinder  of  another  person, 

the  plaintiff  shall,  without  having  proceeded  to  trial  on  an  issue 

thereon,   commence  another  action  against   the  defendant  or 

defendants  in  the  action  in  which  such  plea  in  abatement  shall 

have  been  pleaded,  and  die  person  or  persons  named  in  such 

plea  in  abatement  as  joint  contractors,  the  commencement  of  the 

declaration  shall  be  in  the  following  form : 

(Venue) — A.  B.,  by  £.  F.  his  attorney,  [or,  "  in  his  own  proper  person," 
&c.]  complains  of  C.  D.  and  G.  H.  who  have  been  summoned  to  answer 
ti*  said  A.  B.,  tad  which  C.  D.  has  heretofore  pleaded  in  abatement  the 
awft-jemder  of  the  said  G.  H.  &c.  (Toe  same  form  to  be  used  mutatis 
siacUndif  in  cases  of  arrest  or  detainer.) 

21.  la  all  actions  by  and  against  assignees  of  a  bankrupt  or  Derivative  title 
insolvent,  or  executors  or  administrators,  or  persons  authorized  to  be  specially 
by  act  of  parliament  to  sue  or  be  sued  as  nominal  parties,  the  denied« 
character  in  which  the  plaintiff  or  defendant  is  stated  on  the 
record  to  sue  or  be  sued,  shall  not  in  any  case  be  considered  as 
in  iavae,  unless  specially  denied. 

PLEADINGS  IN  PARTICULAR  ACTIONS. 

I.    ASSUMPSIT. 

1.  In  all  actions  of  assumpsit,  except  on  bills  of  exchange  and  pieaof  non 
piiiMwiotj  notes,  the  plea  of  mm  assumpsit  shall  operate  only  as  assumpsit. 
«  denial  in  feet  of  die  express  contract  or  promise  alleged,  or  of 
the  matters  of  fact  from  which  the  contract  or  promise  alleged 
aay  be  implied  by  law. 

as.  g*\    In  an  action  on  a  warranty,  the  plea  will  operate  as  Examples  of 
a  deaisi  of  the  feet  of  tfce  warranty  having  been  given  upon  the  operation  of 
alleged  consideration,  but  not  of  the  breach ;  and  m  an  action  on  several  pleas. 
a  policy  of  insurance,  of  die  subscription  to  the  alleged  policy  by 
the  de&ndant,  but  not  oi  the  interest,  of  the  commencement  of 
the  risk*  of  the  loss,  or  of  die  alleged  compliance  with  warranties. 

In  actions  against  carriers  and  other  bailees  for  not  delivering 
or  not  keeping  goods  safe,  or  not  returning  them  on  request,  and 
in  actions  against  agents  for  not  accounting,  the  plea  will  operate 
as  a  denial  of  any  express  contract  to  the  effect  alleged  in  the 
daclaritiwn,  and  of  such  bailment  or  employment  as  would  raise 
■  piiMsiM  in  lim  li  ihn  i  Bin  l,  nil i [[ i  il  1ml  mil  nf  the  breach. 
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Reoul*: 
gsnbrales. 


Non  assumpsit 
inadmissible 
upon  bills  and 
notes. 


Matters  in 
avoidance  of 
action  to  be 
specially 
pleaded. 


Averment  of 
interest  in 
policy. 


HILARY  TERM,  IV  WIL»L.  IV. 

In  an  action  of  indebitatus  assumpsit  for  goods  sold  and  deli- 
vered, the, plea  of  nan  assumpsit  will  operate  as  a  denial  of  the 
sale  and  delivery  in  point  of  fact ;  in  the  like  action  for  money 
had  and  received,  it  will  operate  as  a  denial  both  of  the  receipt 
of  the  money  and  the  existence  of  those  facts  which  make  such 
receipt  by  the  defendant  a  receipt  to  the  use  of  the  plaintiff. 

£.  In  all  actions  upon  bills  of  exchange  and  promissory  notes, 
the  plea  of  non  assumpsit  shall  be  inadmissible.  In  such  actions, 
therefore,  a  plea  in  denial  must  traverse  some  matter  of  fact ; 
e.  g.  the  drawing  or  making,  or  indorsing,  or  accepting,  or  pre- 
senting, or  notice  of  dishonour  of  the  bill  or  note. 

S.  In  every  species  of  assumpsit,  all  matters  in  confession  and 
avoidance,  including  not  only  those  by  way  of  discharge,  but 
those  which  show  the  transaction  to  be  either  void  or  voidable  in 
point  of  law,  on  the  ground  of  fraud  or  otherwise,  shall  be  specially 
pleaded.  Ex.  gr.  infancy,  coverture,  release,  payment,  perform- 
ance, illegality  of  consideration  either  by  statute  or  common  law, 
drawing,  indorsing,  accepting,  &c.  bills  or  notes  by  way  of  ac- 
commodation, set-off,  mutual  credit,  unseaworthiness,  misrepre- 
sentation, concealment,  deviation,  and  various  other  defences 
must  be  pleaded. 

4.  In  actions  on  policies  of  assurance,  the  interest  of  the 
assured  may  be  averred  thus : — "  That  A.,  B.t  C.  and  D.  or  some 
or  one  of  them,  were  or  was  interested,  &c. ;"  and  it  may  also 
be  averred,  *'  that  the  insurance  was  made  for  the  use  and  bene- 
fit, and  on  the  account  of  the  person  or  persons  so  interested." 


Nil  debet. 

Nunquam  in« 
debitatus. 


II.    IN  COVENANT  AND  DEBT. 

Non  est  factum.       1.  In  debt  on  specialty,  or  covenant,  the  plea  of  non  est  factum 

shall  operate  as  a  denial  of  the  execution  of  the  deed  in  point  of 
fact  only,  and  all  other  defences  shall  be  specially  pleaded, 
including  matters  which  make  the  deed  absolutely  void,  as  well 
as  those  which  make  it  voidable. 

2.  The  plea  of  nil  debet  shall  not  be  allowed  in  any  action. 

3.  In  actions  of  debt  on  simple  contract,  other  than  on  bills  of 
exchange  and  promissory  notes,  the  defendant  may  plead  that 
"  he  never  was  indebted  in  manner  and  form  as  in  the  declara- 
tion alleged,"  and  such  plea  shall  have  the  same  operation  as  the 
plea  of  non  assumpsit  in  indebitatus  assumpsit,  and  all  matters  in 
confession  and  avoidance  shall  be  pleaded  specially,  as  above 
directed  in  actions  of  assumpsit. 

4.  In  other  actions  of  debt,  in  which  the  plea  of  nil  debet  has 
been  hitherto  allowed,  including  those  on  bills  of  exchange  and 
promissory  notes,  the  defendant  shall  deny  specifically  some  par- 
ticular matter  of  fact  alleged  in  the  declaration,  or  plead  spe- 
cially in  confession  and  avoidance. 


Traverse,  or 
avoidance. 


Non  detioet. 


III.    DETINUE. 


The  plea  of  non  detinet  shall  operate  as  a  denial  of  the  detert- 
tion  of  the  goods  by  the  defendant,  but  not  of  the  plaintiff's  pro- 
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perty  therein;  and  no  other  defence  than  such  denial  shall  be        1834. 
admissible  under  that  plea.  v^v^* 

Rboula 

IV.    IN  CASE.  Gbneralu. 

1.  In  actions  on  the  case,  the  plea  of  not  guilty  shall  operate  Not     -jt    |n 
as  a  denial  only  of  the  breach  of  duty,  or  wrongful  act  alleged  to  case. 

have  been  committed  by  the  defendant,  and  not  of  the  facts  stated 
in  the  inducement,  and  no  other  defence  than  such  denial  shall 
be  admissible  under  that  plea ;  all  other  pleas  in  denial  shall  take 
issue  on  some  particular  matter  of  fact  alleged  in  the  declaration. 
Ex.  gr.     In  an  action  on  the  case  for  a  nuisance  to  the  occupa-  Nuisance, 
tion  of  a  house,  by  carrying  on  an  offensive  trade,  the  plea  of  not 
guilty  will  operate  as  a  denial  only  that  the  defendant  carried  on 
the  alleged  trade  in  such  a  way  as  to  be  a  nuisance  to  the  occu- 
pation of  the  house;  and  will  not  operate  as  a  denial  of  the 
plaintifFs  occupation  of  the  house.    In  an  action  on  the  case  for  Obstruction, 
obstructing  a  right  of  way,  such  plea  will  operate  as  a  denial  of 
the  obstruction  only,  and  not  of  the  plaintiff's  right  of  way.   And  Conversion. 
in  an  action  for  converting  the  plaintiff's  goods,  the  conversion 
only,  and  not  the  plaintiff's  title  to  the  goods.      In  an  action  of  Slander. 
slander  of  the  plaintiff  in  his  office,  profession,  or  trade,  the  plea 
of  not  guilty  will  operate  to  the  same  extent  precisely  as  at  pre- 
sent in  denial  of  speaking  the  words,  of  speaking  them  maliciously, 
and  in  the  sense  imputed,  and  with  reference  to  the  plaintiffs 
office,  profession,  or  trade,  but  it  will  not  operate  as  a  denial  of 
the  fact  of  the  plaintiff  holding  the  office,  or  being  of  the  profes- 
sion or  trade  alleged.     In  actions  for  an  escape,  it  will  operate  Escape, 
as  a  denial  of  the  neglect  or  default  of  the  sheriff,  or  his  officers, 
but  not  of  the  debt,  judgment,  or  preliminary  proceedings.     In  Carrier, 
this  form  of  action  against  a  carrier,  the  plea  of  not  guilty  will 
operate  as  a  denial  of  the  loss  or  damage,  but  not  of  the  receipt 
of  the  goods  by  the  defendant  as  a  carrier  for  hire,  or  of  the 
purpose  for  which  they  were  received. 

2.  All  matters  in  confession  and  avoidance  shall  be  pleaded  Matters  in 
specially,  as  in  actions  of  assumpsit.  avoidance. 

V.   IN  TRESPASS. 

1.  In  actions  of  trespass  quare  clau&um  j regit,  the  close  or  place  Name  or  abut- 
in  which  &c.  must  be  designated  in  the  declaration  by  name  or  tals  of  close, 
abuttals,  or  other  description,  in  failure  whereof  the  defendant 

may  demur  specially. 

2.  In  actions  of  trespass  quare  elausum /regit,  the  plea  of  not  Not  guilty,  in 
guilty  shall  operate  as  a  denial  that  the  defendant  committed  the  clausuin  fregiu 
trespass  alleged  in  the  place  mentioned,  but  not  as  a  denial  of  the 
plaintiff's  possession,  or  right  of  possession  of  that  place,  which, 

if  intended  to  be  denied,  must  be  traversed  specially. 

3.  In  actions  of  trespass  de  bonis  asporlatis,  the  plea  of  not  Not  guilty,  in 
guilty  shall  operate  as  a  denial  of  the  defendant  having  committed  bonis  asportatis; 
the  trespass  alleged,  by  taking  or  damaging  the  goods  mentioned, 

but  not  of  the  plaintiff's  property  therein. 
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1634.  4»  Where  in  an  action  of  trespass  quite  ckmssm  /regit*  ike 

v^*y^'      defendant  pleads  a  right  of  way  with  carriages  and  cattle  and  osi 

Regul*        foot  in  the  same  plea,  and  issue  is  taken  thereon,  the  plea  shall 

GnrcftALEs.     be  taken  distributively ;  and  if  a  right  of  way  with  cattle  or  on 

Right  of  way.     f°°t  only,  shall  be  found  by  the  jury,  a  verdict  shall  pass  for  the 

defendant  in  respect  of  such  of  the  trespasses  proved,  as  shall  be 
justified  by  the  right  of  way  so  found,  and  for  the  plaintiff,  in 
respect  of  such  of  the  trespasses  as  shall  not  be  so  justified. 

Common  of  5.  And  where,  in  an  action  of  trespass  quart  clausvmf regit,  the 

pasture.  defendant  pleads  a  right  of  common  of  pasture  for  divers  kinds 

of  cattle,  et.  gr.  horses,  sheep,  oxen  and  cows,  and  issue  is  taken 
thereon,  if  a  right  of  common  for  some  particular  kind  of  com- 
monable cattle  only  be  found  by  the  jury,  a  verdict  shall  pass 
for  the  defendant  in  respect  of  such  of  the  trespasses  proved  at 
shall  be  justified  by  the  right  of  common  so  found,  and  for  the 
plaintiff  in  respect  of  the  trespasses  which  6hall  not  be  so  justified. 

Distributive  6.  And  in  all  actions  in  which  such  right  of  way  or  common 

construction.  as  aforesaid,  or  other  similar  right  is  so  pleaded,  that  the  allega- 
tions as  to  the  extent  of  the  right  are  capable  of  being  construed 
distributively,  they  shall  be  taken  distributively* 
Exception  as  to  Provided  nevertheless,  that  nothing  contained  in  the  6th,  6th, 
pleadings  upon  or  7th,  of  the  above-mentioned  General  Rules  and  Regulations, 
declarations  or  m  guy  0f  die  above-mentioned  Rules  or  Regulations  relating 
EallTl'e'm*       *°  ple&dmg  m  Particular  actions,  shall  apply  to  any  case  in  whack 

the  declaration  shall  bear  date  before  the  first  day  of  Easter 
Term  next. 


Issues,  Judgments,  and  other  Processings,  in  Actions  com* 
menced  by  process  under  2  Wm.  IV.  c,  39,  shall  be  in  die 
several  forms  in  the  Schedule  hereunto  annexed,  or  to  the 
like  effect,  mutttis  mutandis.  Provided,  that  in  case  of  non- 
compliance, the  Court  or  Judge  may  give  leave  to  amend* 

No.  1. 

Form  of  an  Issue  in  the  King's  Bench,  Common  Pleas,  or  Exchequer, 

In  the  King's  Bench ;  or, 
In  the  Common  Pleas  ;  or, 
ta  the  Exchequer. 

Tte  [date  *f  tbcUratum]  day  of  mthe 

year  of  our  Lord  a8 

Venue.— A.  B.  by  E.  F.,  his  attorney,  [or,  in  his  own  proper  person,  or  by 
E.  F;  who  is  admitted  by  the  court  here  to  prosecute  for  the  said  A.  B.,  who 
is  en  Infant  whom  the  age  of  01  years,  as  she  next  friend  of  the  said  A.  £.,  as 
the  cote  may  be,]  complains  of  C.  D.,  who  has  been  aumrooned  toanswer  the  asnsX 
J*  B.  [or,  arrested  or  detained  in  custody,!  by  virtue  [or,  served  with  a  copy, 
m  ike  cast  may  be,]  of  a  writ  issued  on  [dote  if  first  writA  tlie 
day  «f  ta»  the  year  of  our  Lord  18        out  of  the  Court  of  our  Lord 

the  King,  before  the  King  himself  at  Westminster,  [or,  out  of  Ore  Cewt  tif 
our  Lord  the  King,  before  his  Justices  at  Westminster,  or,  out  of  the  Court  of 
<mr  Lord  6ie  King,  before  the  Barons  of  nis  Etcbequer  at  Westminster,  at  the 
vast  may  be,]    For  that 

£C«<Wsc<«r*^J^  t^*^^^***  and  the  pie*  and  ^tbee^nU 
f  leadings  to  the  joinder  of  ismsj 
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ti»  ilnriff  it  oomiiMid*!  that  becanae  taeassefttr*  en  the  1M4. 

<s»y a€  twelve &c», by  whom  flee, and  wko neither &c.,  to  recognise       w_i_f 

fee*  tan**  at  well  dec.  *7  ^ 

No.  S.  Otuwntia. 

form  of  Kin  "Prut*  Record  in  the  King's  Bench,  Common  Pleat,  or  Exchequer. 

[fW  wise**  art  f»  it  omitted.— Copy  the  item  te  the  omi<f  the  eword  of 
snacvaarc,  and  proceed  m  feUewt :] 

Afterwards  on  the  [teste  of  distringas  or  habeas  corpora,']  day  of 
in  fbe  year  the  jury  between  the  parties  aforesaid  Is  respited 

until  the  [return  daw  of  distringas  or  habeas  corpora,']  da y  of 

shall  first  come  on  the  \ftnt  day  of  sittings  or  coat* 
day  of  amies,]  day  of  at  according  to  the 

Carat  of  the  statute  in  such  case  made  and  provided  for  default  of  the  jurors, 
became  wooe  of  them  did  appear ;  therefore  let  the  sheriff  nave  the  bodies 
of  the  said  jurors  accordingly. 

[The  postern  is  to  be  in  the  usual  form.] 

No.  a. 

Form  of  Judgment  for  the  Plaintiff  in  Assumpsit. 

[Copy  the  issue  to  the  end  of  the  award  of  the  venire,  and  proceed  at/sukws:} 

Afterwards  the  Jury  between  the  parties  is  respited  until  the  [return  of 
distringas  or  habeas  corpora,]  day  t>f  unless  shall 

first  come  on  the  [day  of  sittings  or  Nisi  Prhts,]  day  of  at 

according  to  the  form  of  the  statute  in  that  case  made  and  provided  for  default 
of  the  jurors,  because  none  of  them  did  appear* 

tVraii  wanls  on  the  [day  of  signing  final  judgment,]  day  of 

irises  aforesaid,  by  their  respective  attornies  aforesaid,  [or,  as  the 
may  nej  and  before  whom  the  said  issue  was  tried,  bath 

i  hither  Ms  record  had  before  him  in  these  words: 

[Copy  postea.] 
Therefore  it  is  considered  that  the  said  A.  B.  do  recover  against  the  stfri 
C.  D.  bis  said  damages,  costs,  and  charges  by  the  jurors  aforesaid  in  form 
aforesaid  assessed  ;  and  also  £  for  his  costs  and  charges  by  the  Court 

here  adjudged  of  increase  to  the  said  A.  B.  with  his  assent ;  which  said  damages, 
costs,  and  charges,  in  tht  wnofe,  amount  fa  £  ,  and  the  said  C.  D,  in 
mercy,  &c. 

No.  4. 

Farm  of  the  Issue  whan  it  is  dirooeed  to  be  tried  by  the  Sheriff. 

[After  the  joinder  of  issue  proceed  as  follows :] 

And  forasmuch  as  the  sura  sought  to  be  recovered  in  this  suit,  and  indorsed 
on  the  said  writ  of  summons,  does  not  exceed  £20,  hereupon  on  the  [teste  of 
writ  cf  trial]  day  of  in  the  year  pnrauant  to  the 

statute  in  that  case  made  and  provided,  the  sheriff  [or,  the  judge  of 
being  a  court  of  record  for  the  recovery  of  debt  in  the  said  county,  as  the  case 
mwm  be.]  is  commanded  that  he  summon  twdve  Ace.,  who  neither  6rc,  who 
abaci  be  sworn  truly  to  try  the  iante  above  joined  between  the  parties  aforesaid, 
mud  that  he  proceed  to  try  anch  issue  accordingly,  and  when  the  same  shall 
aasve  been  tried,  that  he  make  known  to  the  Court  Here  what  shall  nave  been 
atone  by  vksavof  Use  writ  of  out  Lord  the  King,  to -him  in  that  behalf  directed, 
whh  the  finding  of  the  jury  thereon  indorsed  on  the  day  of 

,  6rc.  • 

No.  5. 

Form  of  Writ  of  Trial. 

William  the  Fourth,  by  &c,  to  the  sheriff  of  our  county  of  [or,  to 

the  judge  of  ,  being  a  court  of  record  for  the  recovery  of 

debt,  in  our  county  of     .  ,  a*  the  case  may  be.] 


It 
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1834.  Whereas  A.  B.,  in  our  Court  before  as  at  Westminster,  [or,  in  our  Court 

ij '       i        before  our  justices  at  Westminster,  or,  in  our  Court  before  the  barons  of  our 

Exchequer  at  Westminster,  as  the  case  may  be,]  on  the  [date  of  first  writ  of 

xUo.ul«        summons]  day  of  last,  impleaded  C.  D.  in  an  action  on  promises 

U£PEKAL£**      j-0,.  ^  j ^  f flje  ^y  *^j .   for  tna|  wnerea8  one  &<.,  [hfrt  recite  tfce  declaration  as 

in  a  writ  of  inquiry,]  and  thereupon  he  brought  suit.  And  whereas  the  de- 
fendant on  the  day  of  last,  by  his 
attorney,  [or  as  the  case  may  be,]  came  into  our  said  Court  and  said  [here  recite  the 
pkas  and  pleadings  to  the  joinder  of  issue,]  and  the  plaintiff  did  the  like.  And 
whereas  the  sum  sought  to  be  recovered  in  the  said  action,  and  indorsed  on  the 
writ  of  summons  therein,  does  not  exceed  £30 ;  and  it  is  fitting  that  the  issue 
above  joined  should  be  tried  before  you  the  said  sheriff  of  [or, 
judge,  as  the  case  may  be]:  wc  therefore,  pursuant  to  the  statute  in  such  case 
made  and  provided,  command  you  that  you  do  summon  twelve  free  and  lawful 
men  of  your  county,  duly  qualified  according  to  law,  who  are  in  nowise  akin 
to  the  plaintiff  or  to  the  defendant,  who  shall  be  sworn  truly  to  try  the  said 
issue  joined  between  the  parties  aforesaid,  and  that  you  proceed  to  try  such 
issue  accordingly  ;  and  when  the  same  shall  have  been  tried  in  manner  afore- 
said, we  command  you  that  you  make  known  to  us  at  Westminster  [or,  to  our 
justices  at  Westminster,  or,  to  the  barons  of  our  said  Exchequer,  as  the  case  may 
be,]  what  shall  have  been  done  by  virtue  of  this  writ,  with  the  finding  of  the  jury 
hereon  indorsed,  on  the  day  of  next.  Witness 
at  Westminster,  the  day  of  in  the  year  of 
our  reign. 

No.  6. 

Form  of  Indorsement  thereon  of  the  Verdict, 

Afterwards,  on  the  [day  of  trial]  day  of  in  the  year 

before  me,  sheriff  of  the  county  of  [or,  judge  of  the  court  of 

]  came  as  well  the  within-named  plaintiff  as  the  within-named  de- 
fendant, by  their  respective  attorntes  within-named,  [or,  as  the  case  may  be,]  and 
the  jurors  of  the  jury  by  me  duly  summoned,  as  within  commanded,  also  came, 
and  being  duly  sworn  to  try  the  said  issue  within  mentioned  on  their  oath, 
said,  that 

No.  7. 

Form  of  Indorsement  thereon,  in  case  a-  Nonsuit  takes  place. 

[After  the  words  "  duly  sworn  to  try  the  issue  within  mentioned**  proceed  as 
follows:] 

And  were  ready  to  give  their  verdict  in  that  behalf;  but  the  said  A.  B. 
being  solemnly  called,  came  not*  nor  did  he  further  prosecute  fab  said  suit 
against  the  said  C.  D. 

No.  8. 

Jbrai  of  Judgment  for  the  Plaintiff,  after  Trial  by  the  Sheriff. 

[Copy  the  Issue  and  then  proceed  as  follows :] 

Afterwards,  on  the  [day  of  of  signing  Judgment]  day  of  in  the 

year  came  tbe  parties  aforesaid,  by  their  respective  attornies 

•foresaid,  [or  as  the  case  may  be,]  and  the  said  sheriff,  [or,  judge,  as  the  case  may 
htA  before  whom  the  said  issue  came  on, to  t>e  triad,  hath  seat 'hither  < the  said 
last-mentioned  writ,  with  an,  indorsement  thereon,  which  said  iadprsemeat  is  in 
these  words;  to  wit, 

[Copy  the  Indorsement^ 

Therefore  it  is  considered,  etc.  [in*the  same  form  as  before.] 

(Signed  by  the  fifteen  Judges.) 
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Rsouue 

Hilary  Term,  4th  William  4.— 1834.  General*. 


It  is  Oide&bd,  That  from  and  after  the  first  day  of  Easter  Term 
next  inclusive,  the  following  Rules  shall  be  in  force  in  the 
Courts  of  King's  Bench,  Common  Pleas,  and  Exchequer  of 
Pleas  and  Courts  of  Error,  in  the  Exchequer  Chamber. 

1.  No  demurrer,  nor  any  pleading  subsequent  to  the  declara-  All  pleadings  to 
tion,  shall  in  any  case  be  filed  with  any  officer  of  the  Court,  but  **  dtlwtrM. 
the  same  shall  always  be  delivered  between  the  parties. 

£•  In  the  margin  of  every  demurrer,  before  it  is  signed  by  Cause  of  de- 
counsel,  some  matter  of  law  intended  to  be  argued  shall  be  murrer  to 
stated  ^  and  if  any  demurrer  shall  be  delivered,  without  such  *PPctr  on  ""^ 
statement,  or  with  a  frivolous  statement,  it  may  be  set  aside  as  SUK 
irregular,  by  the  Court  or  a  Judge,  and  leave  may  be  given  to 
sign  judgment  as  for  want  of  a  plea. 

Provided,  that  the  party  demurring  may,  at  the  time  of  the  Notice  of  addi- 
argument,  insist  upon  any  further  matters  of  law,  of  which  notice  tional  cause, 
shall  have  been  given  to  the  Court  in  the  usual  way. 

3.  No  rule  for  joinder  in  demurrer  shall  be  required,  but  the  No  rale  for 
party  demurring  may  demand  a  joinder  in  demurrer,  and  the  joinderinde- 
opposite  party  shall  be  bound,  within  four  days  after  such  de-  murT€r« 
mand,  to  deliver  the  same,  otherwise  judgment. 

4.  To  a  joinder  in  demurrer  no  signature  of  a  Serjeant  or  other  No  signature  to 

counsel  shall  be  necessary,  nor  any  fee  allowed  in  respect  thereof.  j°»nder  «*  de- 
murrer. 

5.  The  issue  or  demurrer  book  shall  on  all  occasions  be  made  Making  op 

up  by  the  suitor,  his  attorney  or  agent,  as  the  case  may  be,  and  issue  and  de- 
not  as  heretofore  by  any  officer  of  the  Court.  murrer  books. 

6.  No  motion  or  rule  for  a  concilium  shall  be  required ;  but  No  concilium* 
demurrers,  as  well  as  all  special  cases  and  special  verdicts,  shall 

be  set  down  for  argument  at  the  request  of  either  party,  with  the 
Clerk  of  the  Rules  in  the  King's  Bench  and  Exchequer,  and  a 
Secondary  in  the  Common  Pleas,  upon  payment  of  a  fee  of  one 
shilling,  and  notice  thereof  shall  be  given  forthwith  by  such  party 
to  the  opposite  party. 

7.  Four  clear  days  before  the  day  appointed  for  argument,  the  Copies  of  de- 
plaintiff  shall  deliver  copies  of  the  demurrer  book,  special  case,  mnrrer 

or  special  verdict,  to  the  Lord  Chief  Justice  of  the  King's  Bench  {jj^^0 

or  Common  Pleas,  or  Lord  Chief  Baron,  as  the  case  may  be,  and 

the  senior  Judge  of  the  Court  in  which  the  action  is  brought; 

and  the  defendant  shall  deliver  copies  to  the  other  two  Judges  of 

the  Court  next  in  seniority ;  and  in  default  thereof  by  either 

party,  the  other  party  may  on  the  day  following  deliver  such 

copies  as  ought  to  have  been  so  delivered  by  the  party  making 

default :  and  the  party  making  default  shall  not  be  heard  until 

he  shall  have  paid  for  such  copies,  or  deposited  with  the  Clerk 
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of  the  Rules  of  the  King's  Bench  and  Exchequer,  or  the  Secon- 
dary in  the  Common  Pleas,  as  the  case  may  be,  a  sufficient  sum 
to  pay  for  such  copies. 

8.  Where  a  defendant  shall  plead  a  plea  of  judgment  recovered 
in  another  Court,  he  shall  in  the  margin  of  such  plea  state  the 
date  of  such  judgment,  and  if  such  judgment  shall  be  in  a  Court 
of  Record,  the  number  of  the  roll  on  which  such  proceedings  are 
entered,  if  any ;  and  in  default  of  his  so  doing,  the  plaintiff  shall 
be  at  liberty  to  sign  judgment  as  for  want  of  a  plea  ;  and  in  case 
the  same  be  falsely  stated  by  the  defendant,  the  plaintiff  on  pro- 
ducing a  certificate  from  the  proper  officer  or  person  having  the 
custody  of  the  records  or  proceedings  of  the  Court  where  such 
judgment  is  alleged  to  have  been  recovered,  that  there  is  no  such 
record  or  entry  of  a  judgment  as  therein  stated,  shall  be  at  liberty 
to  sign  judgment  as  for  want  of  a  plea,  by  leave  of  the  Court  or  a 
Judge. 

9.  No  writ  of  error  shall  be  a  supersedeas  of  execution  until 
service  of  the  notice  of  the  allowance  thereof,  containing  a  state- 
ment of  some  particnlar  ground  of  error  intended  to  be  argued. 

Provided,  that  if  the  error  stated  in  such  notice  shall  appear 
to  be  frivolous,  the  Court,  or  a  Judge,  upon  summons,  may  order 
execution  to  issue. 

10.  No  rule  to  certify  or  transcribe  the  record  shall  be  neces- 
sary ;  but  the  plaintiff  in  error  shall,  within  twenty  days  after  the 
allowance  of  the  writ  of  error,  get  the  transcript  prepared  and 
examined  with  the  Clerk  of  the  Errors  of  the  Court  in  which  the 
judgment  is  given,  and  pay  the  transcript  money  to  him ;  in  de- 
fault whereof  the  defendant  in  error,  his  executors  or  adminis- 
trators, shall  be  at  liberty  to  sign  judgment  of  non  pros.  The 
Clerk  of  the  Errors  shall,  after  payment  of  the  transcript  money, 
deliver  the  writ  of  error  when  returnable,  with  the  transcript  an- 
nexed, to  the  Clerk  of  the  Errors  of  the  Court  of  Error. 

11.  No  rule  to  allege  diminution,  nor  rule  to  assign  errors,  nor 
scire  facias  quare  executionem  non,  shall  be  necessary,  in  order 
to  compel  an  assignment  of  errors  ;  but  within  eight  days  after 
the  writ  of  error,  with  the  transcript  annexed,  shall  have  been 
delivered  to  the  Clerk  of  the  Errors  of  the  Court  of  Error,  or  to 
the  signer  of  the  writs  in  the  King's  Bench  in  cases  of  error  to 
that  Court,  or  within  twenty  days  after  the  allowance  of  the  writ 
of  error  in  cases  of  error  coram  nobis,  or  coram  vobis,  the  plain- 
tiff in  error  shall  assign  errors,  and  in  failure  to  assign  errors,  the 
defendant  in  error,  his  executors  or  administrators,  shall  be  en- 
titled to  sign  judgment  of  non  pros. 

IS.  The  assignment  of  errors  and  subsequent  pleadings  thereon 
shall  be  delivered  to  the  attorney  of  the  opposite  party,  and  not 
filed  with  any  officer  of  the  Court. 

Joinder  in  error,      13.  No  scire  facias  ad  audiendum  errores  shall  be  necessary 
&c.  (unless  in  case  of  a  change  of  parties),  but  the  plaintiff  in  error 

may  demand  a  joinder  in  error,  or  plead  to  the  assignment  of 
errors;  and  the  defendant  in  error,  his  executors  or  admini- 
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strators,  shall  be  bound,  within  twenty  days  after  such  demand,  to         18S4 
deliver  a  joinder  or  plea,  or  to  demur,  otherwise  the  judgment      n*pv^/ 
shall  be  reversed.  Rao*** 

Provided,  that  if  is  any  case  the  time  allowed  as  hereinbefore    Gbmmu&bs. 
mentioned,  for  getting  the  transcript  prepared  and  examined,  lor  Suspend*  ftua 


assigning  errors,  or  for  delivering  a  joinder  in  error,  or  plea,  or  *°  Au&*  *•** 
demurrer,  shall  not  have  expired  before  the  tenth  day  of  August 
in  any  year,  the  party  entitled  to  such  time  shall  have  the  like 
time  for  the  same  purpose,  after  the  twenty -fourth  day  of  Octo- 
ber, without  reckoning  any  of  the  days  before  the  tenth  of 
August. 

Provided  also,  that  in  all  cases  such  time  may  be  extended  by  Extension  of 
a  Judge's  order.  tirae* 

Provided  also,  that  in  all  cases  of  writs  of  error  to  reverse  Scire  facias  to 
fines  and  common  recoveries,  a  scire  facias  to  the  terretenants  tcrretenanti. 
shall  issue  as  heretofore. 

14.  When  issue  in  law  is  joined,  either  P**ty  may  set  down  the  Setting  down 
case  for  argument  with  the  Clerk  of  the  Errors  of  the  Court  of  errors  for  argu- 
Enora,  or  the  Clerk  of  the  Rules  in  the  King's  Bench,  as  the  raent* 

case  may  require,  and  forthwith  give  notice  io  writing  thereof  to 
the  other  party,  and  proceed  to  argument  in  like  manner  as  on  a 
demurrer,  without  any  rule  or  motion  for  a  concilium. 

15.  Four  clear  days  before  the  day  appointed  for  argument,  Delivery  of 
the  plaintiff  in  error  shall  deliver  copies  of  the  judgment  of  the  en?r  books  t0 
Court  below,  and  of  the  assignment  of  errors,  and  of  the  jpiead-  Judge,# 

iogs  thereon,  to  the  Judges  of  the  King's  Bench,  on  writs  or  error 
from  the  Common  Pleas  or  Exchequer,  and  to  the  Judges  of  the 
Common  Pleas  on  writs  of  error  from  the  King's  Bench ;  and 
the  defoadant  in  error  shall  deliver  copies  thereof  to  the  other 
Judges  of  the  Court  of  Exchequer  Chamber,  before  whom  the 
case  is  to  be  heard ;  and  in  default  by  either  party,  the  other 
party  may  deliver  such  books  aa  ought  to  have  been  delivered  by 
the  party  making  default,  and  the  party  making  default  shall  not 
he  heard  until  he  shall  have  paid  for  such  copies,  or  deposited 
wkh  the  Clerk  of  the  Errors,  or  the  Clerk  of  the  Rules  in  the 
King's  Bench,  as  the  case  may  be,  a  sufficient  sum  to  pay  for  such 


16.  No  entry  on  record  of  the  proceedings  in  error  shall  be  ne-  Entry  on  record 
cessary  before  setting  down  the  case  for  argument,  but  after  ?f  proceedings, 
judgment  shall  have  been  given  in  the  Court  of  Errors  in  the  la,fwr* 
Exchequer  Chamber,  either  party  shall  be  at  liberty  to  enter  the 
proceedings  in  error  on  the  judgment  roll  remaining  in  the  Court 

below,  on  a  certificate  of  a  Clerk  of  the  Errors  of  the  Exche- 
quer Chamber  of  the  judgment  given,  tor  which  a  fee  of  3*.  4rf. 
and  no  more,  shall  be  charged. 

17.  Notice  of  taxing  costs  shall  not  be  necessary  in  any  case  Notice  of  taxa- 
where  the  defendant  has  not  appeared  in  person,  or  by  his  attor-  tion  of  costs, 
ney  or  guardian,  notwithstanding  the  general  rule  of  Trinity 

Term,  1st  Will.  IV.  s.  12. 
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18.  It  shall  not  be  necessary  to  repass  any  Nisi  Prius  record 
which  shall  have  been  once  passed,  and  upon  which  the  fees  of 
passing  shall  have  been  paid ;  and  if  it  shall  be  necessary  to 
amend  the  day  of  the  teste  and  return  of  the  distringas  or  habeas 
corpora,  or  of  the  clause  of  Nisi  Prius,  the  same  may  be  done  by 
the  order  of  a  Judge  obtained  on  an  application  ex  parte. 

19.  Writs  of  trial  shall  be  sealed  only,  and  not  signed. 

20.  Either  party,  after  plea  pleaded  and  a  reasonable  time 
before  trial,  may  give  notice  to  the  other,  either  in  town  or 
country,  in  the  form  hereto  annexed,  marked  A,  or  to  the  like 
effect,  of  his  intention  to  adduce  in  evidence  certain  written  or 
printed  documents ;  and  unless  the  adverse  party  shall  consent 
by  indorsement  upon  such  notice,  within  forty-eight  hours,  to 
make  the  admission  specified,  the  party  requiring  such  admission 
may  call  on  the  party  required,  by  summons,  to  shew  cause  be- 
fore a  Judge,  why  he  should  not  consent  to  such  admission ;  or  in 
case  of  refusal,  be  subject  to  pay  the  costs  of  proof.  And  un- 
less the  party  required  shall  expressly  consent  to  make  such  ad- 
mission, the  Judge  shall,  if  he  think  the  application  reasonable, 
make  an  order  that  the  costs  of  proving  any  document  specified 
in  the  notice,  which  shall  be  proved  at  the  trial  to  the  satisfac- 
tion of  the  Judge  or  other  presiding  officer,  certified  by  his 
indorsement  thereon,  shall  be  paid  by  the  party  so  required, 
whatever  may  be  the  result  of  the  cause. 

Provided  that  if  the  Judge  shall  think  the  application  unrea- 
sonable, he  shall  indorse  the  summons  accordingly. 

Provided  also,  that  the  Judge  may  give  such  time  for  inquiry 
or  examination  of  the  documents  intended  to  be  offered  in  evi- 
dence, and  give  such  directions  for  inspection  and  examination, 
and  impose  such  terms  upon  the  party  requiring  the  admission, 
as  he  shall  think  fit. 

If  the  party  required  shall  consent  to  the  admission,  the  Judge 
shall  order  the  same  to  be  made. 

No  costs  of  proving  any  written  or  printed  document  shall  be 
allowed  to  any  party  who  shall  have  adduced  the  same  in  evidence 
on  any  trial,  unless  he  shall  have  given  such  notice  as  aforesaid, 
and  the  adverse  party  shall  have  refused  or  neglected  to  make 
such  admission,  or  the  Judge  shall  have  indorsed  upon  the  sum- 
mons that  he  does  not  think  it  reasonable  to  require  it. 

A  Judge  may  make  such  order  as  he  may  think  fit  respecting 
the  costs  of  the  application  and  the  costs  of  the  production  and 
inspection  ;  and  in  the  absence  of  a  special  order,  the  same  shall 
be  costs  in  the  cause. 

(Signed  by  the  fifteen  Judges.) 
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FORM  OF  NOTICE  REFERRED  TO.  1834. 


A.  Rboula 

In  the  K.  B.  ")  Ginuulu . 

C.  P.  >        A.B.  v.  C.  D. 

or  Exchequer         j 

Tike  notice,  that  the  J  tw°  dftnt  i   m  this  cause  proposes  to  adduce  in  evi-  Admission  of 

•"■"'"•u  conies  bs  evi* 

dence  the  several  documents  hereunder  specified,  and  that  the  same  may  be  j.lL- 
i  Defendant  1  oencc. 

inspected  by  the  <  j^iutiS     V    nis  altoraey»  or  W*ni>  at 
on  ,  between  the  hours  of  ;  and  that  the 

I  PKndff1   i   "^  ^  re(lu're^  to  admit  that  such  of  the  said  documents  as  are 

specified  to  be  originals,  were  respectively  written,  signed,  or  executed,  as  they 
purport  respectively  to  have  been ;  that  such  as  are  specified  as  copies,  are  true 
copies ;  ana  such  documents  as  are  stated  to  have  been  served,  sent,  or  delivered, 
were  so  served,  sent,  or  delivered  respectively  ;  saving  all  just  exceptions  to  the 
admissibility  of  all  such  documents  as  evidence  in  this  cause.    Dated,  ore. 

To  E.  F.  Attorney  G.  U.  Attorney 

_  .  ,    K  Defendant  >  ,    \  Plaintiff     > 

ox  agent  for  jplaintiff     j  for  J  Defendant  J 

[Here  describe  the  documents,  the  manner  of  doing  which  may  be  as  follows  :]— 


ORIGINAL. 


Description  of  the  Documents. 


Date. 


*%!*; STSf. mS? .A:B:.a.nd .C:D:: .u.t \ ut J™^  im 

Indenture  of  Lease  from  A.  B.  to  CD 1st  February,  1828 

Indenture  of  Release  between  A.B.  and  C.  D.  1st  \^a  February  182ft 

Letter,  Defendant  to  Plaintiff    Ut  March,  1828 

Pobcy  of  Insurance  on  Goods  by  ship  Isabella,  on  1 M  p^w  i827 

Voyage  from  Oporto  to  London j       ^*^ua'  *°*# 

Memorandum  of  Agreement  between  C.  D.,  Capt.  >  ,  .  ,  .nAA 

.faiaShip.an.fE.F i  ,st  ■"»■■*•  ,828 

Bill  of  exchange  for  100/.  at  Three  Months,  drawn  S 

by  A.  B.  on  and  accepted  by  C.  D.,  indorsed  by  >lst  May,  1829 

E.F.andG.H 3 

COPIES. 


Original,    or    Duplicate, 
Description  of  Documents.  Date.  served,  sent,  or  delivered, 

when,  how,  and  by  whom. 


r  Served  2d  March,  1828. 
Notice  to  produce  Papers        1st  March,     1828    <      on  Defendant's  Attor- 

C     ney,  by  E.  F.  of 
Record  of  a  Judgment  of  *\ 
the    Court    of    King's  f     Trinity  Term, 
Bench    in    an    Action  f        10th  Geo.  IV. 

Letters  Patent  of    King*) 

Charles  II.,  in  the  Rolls  >     1st  January,  1680. 

Chapel    J 

VOL.  111.  C 
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1354. 

v^^^y  Hilary  Vacation,  1834. 

Riodljc  

Gfvkbales,     Directions  to  taxing  Officers  as  to  all  Writs  issued  on  or  after 

the  15th  March,  1834. 

ni'exceeJIliig118      *n  "^  act>ons  or*  assumpsit,  debt,  or  covenant,  where  the  sum 
«oi,  recovered  or  paid  into  Court  and  accepted  by  the  plaintiff  in 

satisfaction  of  his  demand,  or  agreed  to  be  paid  on  the  settlement 
of  the  action,  shall  not  exceed  twenty  pounds  without  costs,  the 
plaintiff's  costs  shall  be  taxed  according  to  the  reduced  scale 
Hereunto  annexed.  Provided,  that  in  case  of  trial  before  a  judge 
of  one  of  the  superior  courts,  or  judge  of  assize,  if  the  judge  shall 
certify  on  the  postea  that  the  cause  was  proper  to  be  tried  before 
him,  and  not  before  a  sheriff  or  judge  of  an  inferior  court,  the 
costs  shall  be  taxed  upon  the  usual  scale. 

At  the  head  of  every  bill  of  costs  taken  to  the  taxing  officer 
to  be  taxed,  it  shall  be  stated  whether  the  sum  recovered,  ac- 
cepted, or  agreed  to  be  paid,  exceeds  the  sum  of  twenty  pounds 
or  not,  in  the  following  form : — 

"  Debt  above  20/." 
"  Debt  20/.  or  under." 

Incipitur.  The  officers  of  the  Exchequer  to  allow  no  incipiturs  of  judg* 

ment  on  paper,  and  to  mark  the  judgment  on  the  postea. 

Drawing  jadgo        3*.  4 J.  to  be  allowed  for  drawing  the  judgment  in  all  oases, 

Content!  of  Every  brief  sheet  to  contain  eight  folios  at  the  least,  which  are 

brief  sheet.        to  be  paid  for  at  the  rate  of  6*.  83.  per  sheet  for  drawing,  and 

St.  4d.  copying. 

Allowance  to  For  every  witness  the  allowance  for  travelling  to  be  the  ex-, 

witnesses.  pense  actually  paid,  not  exceeding  Is.  a  mile,  unless  under  special 

circumstances. 

Counsel's  fees         No  fee  to  counsel  to  be  allowed  on  writs  of  trial,  except  in 
on  writ  of  trial,   trials  before  the  judge  of  the  Sheriff's  Court  of  London,  or  of 

other  courts  of  record  where  attorneys  are  not  allowed  to  prac* 

tice,  and  then  one  guinea  only. 

Counsel's  The  fees  to  be  allowed  to  Counsel's  Clerks  not  to  exceed  as 

clerks'  fees.         under  :— 

£    s.  d. 

Upon  a  fee  under  10  guineas 0     2  6 

Ten  guineas  and  under  20  guineas 0     5  0 

Twenty  guineas  and  upwards t 0  10  0 

Senior  counsel's  clerks  on  consultation 0     7  6 

The  other  counsel's  clerks,  each 0     2  6 

Attending  as  a  witness  at  trials  to  prove  documents. .  0  10  q* 

SCHEDULE  1. 
Commencement  of  Suit. 

Letter  before  action  (if  sent) ,     0     2     0 

Instructions  to  sue 0     3     4 

Writ 0  10     0 
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£ 

Copy  and  service 0 

Bill  and  copy  to  indorse 0 

Searching  for  appearance 0 

Instructions  for  declaration 0 

Drawing  same  at  1*.  per  folio  (folio  6) 0 

Ingrossing    ' 0 

Notice   thereof  (when  filed) + 0 

Drawing  particulars  and  copy 0 

Rule  to  plead 0 

Demanding  plea 0 

Drawing  issue,  of  whatever  length 0 

Ingrossing  issue  to  deliver  at  4tf.  per  folio  (10  fo.) . .  0 

Notice  of  trial 0 


8. 

d. 

1834. 

5 

0 

v^*-^/ 

2 

0 

Reguljc 

3 

4 

Genera  les. 

3 

4 

6 

0 

2' 

0 

5 

0 

2 

6 

1 

0 

3 

0 

3 

4 

3 
2 

4 
Q 

SCHEDULE  2. 

When  the  Cause  is  tried  before  the  Sheriff  * 

Summons  for  trial 0  1  0 

Copy  and  service 0  3  0 

Attending  for  order 0  3  4 

Paid  order 0  1  0 

Copy  and  service 0  3  0 

Ingrossing  the  writ  of  trial  (folio  14) 0  4  8 

Parchment   0  3  0 

Paid  sealing 0  0  7 

Attending  thereon 0  3  4 

Copy  particulars,  to  annex 0  2  0 

Subpoena 0  5  0 

Copy  and  Service 0  3  0 

Making  minutes  of  evidence  for  the  hearing 0  13  4 

Attending  to  enter  the  cause 0  3  4 

Paid  part  of  the  sheriff's  fee  on  leaving  the  same. ...  0  4  0 

(No  more  to  be  paid  if  the  record  be  withdrawn  before  trial.)  . 

Attending  Court  on  trial    0  13  4 

Paid  rest  of  fees  of  trial 1  4  6 

Notice  of  taxing 0  3  0 

Affidavit  of  increase 0  5  0 

Paid  filing  affidavit  (whether  town  or  country) 0  1  0 

Bill  of  costs  and  copies 0  4  0 

Attending  taxing 0  3  4 

Paid  taxing  (in  K.  B.  and  Exchequer) 0  2  6 

Drawing  judgment 0  3  4 

Entering  on  roll  at  4c/.  per  folio "  "  " 

PaidRoU 0  0  10 

Paid  entries  (as  before) "  "  " 

Paid  judgment  fee  and  docket  (as  before) "  "  " 

Attending  thereon 0  3  4 

Temfce 0  10  0 

m  c2 


HIIARY  TERM,  IV  WILL.  IV. 

£   s.  d. 
Utters  in  Country  Cause. 

Under    50  miles 0     2  0 

Above    50  miles 0     4  0 

Above  1 00  miles 0     C  0 

Where  Fi.  Fa.  and  Warrant  thereon ;  viz. 

In  town 0     8  0 

In  country  0  13  Q 

SCHEDULE  3. 
When  the  Cause  is  tried  at  Nisi  Prius,  and  Verdict  for  SOI,,  or  under. 

IngroBsing  record  (folio  14) 0     4  3 

Parchment    0     3  0 

Paid  sealing ..■■■' 0     0  7 

Attending  thereon 0     3  4 

Copy  particulars  to  annex 0     2  0 

Venire 0     C  C 

Paid  return 0     2  0 

Attending  thereon    0     3  4 

Distringas    0     7  0 

Paid  return  (about) 0  15  0 

Attending  thereon  0     3  4 

Subpoena 0     5  0 

Copy  and  service 0     3  0 

Instructions  for  brief 0  13  4 

Brief  and  copy     (and  no  more) 2     0  0 

Attending  to  enter  cause 0     3  4 

Paid  entering      (about) 0  18  0 

Counsel  (as  usual) «     «  « 

A  tending  Court  on  trial l     l  0 

Paid  fees  on  trial    (about) 3  15  0 

Postea 0     5  0 

Notice  of  taxing 0     3  0 

Affidavitof  increase 0     5  0 

Paid  filing  the  same 0     1  0 

Bill  of  costs  and  copy 0     4  0 

Attending  taxing 0     3  4 

Paid  taxing,  (in  K.B.  and  Exchequer)  as  usual,  say. .  0     4  0 

Drawing  judgment o     3  4 

Entering  on  roll  at  4rf.  about  1 D  fo "     "  " 

Paid  roll 0     0  10 

Paid  judgment  fee  and  docket  "     "  " 

Attending  thereon  0     3  4 

Term  fee — 0  10  S 

Letters  in  Country  (according  to  distance.) 

Costs  not  to  be  taxed  until  judgment  signed,  unless  the  parties 
compromise  without  judgment. 

Where  Fi.  Fa.  and  warrant  (as  before.) 

(Signed  by  the  fifteen  Judges.) 
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Trinity  Vacation,  17M  June,  1833. 


Reoulje 


It  is  Ordered,  that  from  and  after  the  tenth  day  of  July  Genebales. 
next,  where  the  plaintiff  proceeds  by  action  of  debt  on  the  recog- 
nizance of  bail  in  any  of  the  Courts  at  Westminster,  the  bail  shall 
be  at  liberty  to  render  their  principal  at  any  time  within  the  Render  by  bail. 
space  of  fourteen  days  next  after  the  service  of  the  process  upon 
them,  but  not  at  any  later  period  ;  and  that  upon  such  render  be- 
ing duly  made  and:  notice  thereof  given,  the  proceedings  shall 
be  stayed  upon  payment  of  the  costs  of  the  writ  and  service 
thereof  only. 

(Signed  by  the  fifteen  Judges.) 


The  King  v.  St.  Nicholas,  Rochester. 

UPON  appeal  against  an  order  for  the  removal  of  Cooper  No  settlement 
Press,  his  wife  and  children,  from  the  parish  of  Saint  Mar-  ^ce  \ffiul\ 

garet,  in  the  city  of  Rochester,  to  the  parish  of  Saint  Nicho-  c.  18,  by  rent- 
,        .       .  .        ~,  r    ~  «       •         ing  a  tenement 

las,    in  the  same  city,    the   Court  of   Quarter    Sessions  in  which  rooms 

confirmed  the  order,  subject  to  the  opinion  of  this  Court  J""6  "nderlet 

7         J  »  by  the  year. 

upon  the  following  case  : —  So,   if  they 

On  the  3d  October,  1831,  Press  took  for  a  year  a  house  *™  Shorter 
in  the  appellant  parish,  at  the  rent  of  40/.  per  annum.  He  period,  scmbte. 
entered  into  possession  of  the  house,  and  remained  there 
with  his  family  until  the  3d  day  of  October  in  the  following 
year,  and  paid  the  rent  for  half  the  year,  and  fulfilled  all  the 
conditions  of  6  Geo.  4,  c.  57,  and  1  Will.  4,  c.  18,  unless 
the  Court  shall  be  of  opinion  that,  under  the  following  cir- 
cumstances, the  house  was  not  occupied  by  the  pauper 
within  the  meaning  of  the  latter  statute. 

The  house  in  question  was  a  separate  and  distinct  dwel- 
ling-house, consisting  of  three  floors.  When  Press  had 
been  in  possession  about  three  months,  viz.  on  the  4th 
January,  1832,  he  underlet  the  two  upper  floors  unfurnished 
to  one  Boucher,  and  during  all  the  time  Boucher  stayed  in 
the  house,  Press  occupied  the  ground-floor  only  by  himself 
and  family.     Boucher's  agreement  was,  that  he  should  take 
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these  two  floors  by  the  quarter,  at  the  yearly  rent  of  '22/. ; 
that  Boucher  should  have  the  use  of  a  wash-house  on  the 

ground-floor,  in  common  with   Press,  and  that  the  latter 

St.  Nicholas,     i       u   ■  i        •  •     +%  n        r  c 

Rochester,     should  nave  a  sleeping- room  in  the  upper  floor  tor  one  ot 

his   children,  whenever  Boucher  did  not  want  it  for   his 

own  family.     Boucher  entered  into  possession  of  the  two 

floors  on  the  same  day,  furnished  the  rooms  himself,  stayed 

in  them  upwards  of  two  quarters,  and  paid  the  stipulated 

rent.     During  Bouclier's  residence  there  he  had  the  joint 

use  of  the  wash-house  with  Press,  one  of  whose  children, 

by  the  permission  of  Boucher,  occupied  the  sleeping-room 

in   the  upper  floor  for  about  a  fortnight  or  three  weeks. 

The  ground-floor  was  not  separated  from  the  upper  floors 

by  any  door  or  partition,  and  both  Press  and  Boucher  had 

common  access  to  it  by  the  front  and  back  doors,  and  each 

took  the  key  of  the  front  door,  whenever  he  had  need  of  it, 

without  asking  permission  of  the  other. 

Walsh  and  Espinasse,  in  support  of  the  order  of  sessions. 
The  question  for  the  opinion  of  the  Court  is,  whether  there 
was  an  occupation  of  the  house  by  the  pauper  within  the 
meaning  of  1  Will.  4,  c.  J  8.  Under  the  59  Geo.  3,  c.  50, 
which  required  that  the  house  should  be  held  by  the  person 
hiring  the  same,  it  was  sufficient  if  the  party  rented  a  dwel- 
ling-house, and  resided  in  it,  although  he  underlet  part ; 
Rex  v.  North  Collingham(a),  Rex  v.  Great  Bolton (b).  The 
6  Geo,  4,  c.  57,  required  that  the  house  should  be  occupied 
under  a  yearly  hiring.  It  was  held  to  be  a  sufficient  occu- 
pation under  this  statute,  where  the  party  rented  and  dwelt 
iu  part  of  the  house,  although  he  underlet  the  remainder; 
Hex  v.  Ditcheat(c),  Rex  v.  Great  Bent ley (d).  In  Rex  v. 
Dit cheat,  Liltledale,  J.  says,  "  The  word  occupation,  as  ap- 
plied to  a  house,  undoubtedly  implies  personal  residence. 

(a)2Dowl.&Ryl.743;  1  Barn.  (c)  4  Mann.  &  Ryl.    151;    9 

&  Cressw.  578.  Barn.  &  Cressw.  176. 

(b)  9  Mann.  &  Ryl.   227  ',    8  (</)  10  B.  &  C.  520. 
Bnni.  &  Cressw.  71. 
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But  if  a  lessee  of  a  bouse  dwell  in  any  part  of  it,  though  be 
let  the  other  part,  he,  in  point  of  law,  is  to  be  considered  as 
the  occupier  of  the  whole/'    The  statute  1  W.  4,  c.  18,  re*  v, 

quires  also  that  the  house  shall  be  occupied.  In  Fludier  v.  ^<JNlctiof'*  8| 
Lombe(a),  in  construing  the  statute  11  G.  I,  c.  18,  in  which 
the  word  "  householder"  occurs,  it  was  decided  that  a  party 
did  not  cease  to  be  the  occupier  of  &  house  by  letting  lodgings, 
provided  be  were  personally  resident  therein.  An  individual 
who  rents  and  resides  in  a  house  is  ratable  to  the  relief  of 
the  poor  as  an  occupier,  although  he  reserve  only  a  small 
part  of  the  house  to  himself,  and  lets  the  remainder  to  a 
lodger;  Nolan's  Poor  Laws(b).  The  mayor  of  Maidstone 
lets  part  of  his  bouse  to  the  Judges  during  the  assizes.  If 
it  be  held  that  Press  did  not  gain  a  settlement,  neither  will 
the  mayor  of  Maidstone.  Rex  v.  Tonbridge  (c)  is  distinguish- 
able. In  that  case  there  was  no  occupation  of  premises  of 
sufficient  value  for  a  whole  year. 

Cresswell  and  Hills  contrsL  The  opinion  of  Littledale, 
J.,  in  Rex  v.  Dit cheat,  was  given  with  reference  to  6  Geo*  4, 
&  57.  That  statute  merely  required  an  occupation  in  point 
of  law  i  this  statute  requires  an  occupation  in  point  of  fact; 
since,  as  appears  both  from  the  preamble  and  the  enacting 
part  of  the  statute,  it  was  passed  to  prevent  the  inconve- 
niences resulting  from  the  decision  that  an  occupation  in 
point  of  law  was  sufficient.  The  59  Geo.  3,  c.  50,  requires 
that  the  house  shall  be  held,  and  the  land  occupied.  In 
Res  v.  Collingham,  Lord  Tenterden  relied  on  this  difference 
of  expression.  In  1  W.  4,  c.  18,  the  word  held  is  omitted, 
and  the  bouse  is  to  be  actually  occupied  by  the  party  hiring 
iu  As  the  legislature  has  made  use  of  these  expressions,  it 
mast  have  been  for  the  purpose  of  preventing  a  party  who 
takes  lodgers  from  gaining  a  settlement.  Rex  v.  Tonbridge 
is  a  strong  authority  upon  this  point.     The  decision  in  that 


(a)  Cases  temp.  Hardw.  307.  (c)  9  Dow  I.  &  Ryl.  1128 ;  6  Barn. 

(b)  l  Nol.  P.  L.  176, 3d  ed.  &  Cressw.  88. 
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case  turned  entirely  upon  the  construction  of  the  word 
The  Kino     "occupation,"  in  the  former  statute,  as  applied  to  land. 
v.  The  pauper  held  the  land,  but  Maynard  was  in  the  joint 

Rochester/  occupation  of  it  with  him.  [Patteson,  J.  Use  and  occupation 
would  have  been  maintainable   against  both.     The  joint 
occupation  would  have  beeu  sufficient,  if  the  value  had  been 
sufficient.     In  this  case  the  pauper  retained  a  portion  of 
the  value  of  18/.     The  question  is,  whether  1  W.  4,  c.  18, 
requires  that  the  distinct  dwelling-house  of  which  the  tene- 
ment is  to  consist,  should  be  distinctly  occupied  by  the 
party.]     The  1 W.  4,  c.  18,  recites  6  Geo.  4,  c.  87,  and  that 
doubts  had  arisen  respecting  the  intentions  of  the  legislature 
as  to  the  occupation  of  the  house ;  and  then  enacts,  that  no 
person  shall  gain  a  settlement  under  such  yearly  hiring  of  a 
dwelling-house!  unless  such  house  shall  be  actually  occupied 
under  such  yearly  hiring,  by  the  person  hiring  the  same. 
Can  a  person  be  said  to  be  the  actual  occupier  of  a  house 
when  he  has  given  to  another  person  a  right  to  exclude  him 
from  two-thirds  of  the  house  1     The  word  "  such"  is  ma- 
terial, because  it  refers  to  G  Geo.  4,  c.  57,  which  is  recited, 
and  clearly  means  the  yearly  hiring  of  a  separate  and  distinct 
dwelling-house.     [Denman,  C.  J.   The  case  of  the  mayor 
of  Maidstone  is  quite  in  point.]     The  statute  of  W.  4  con- 
tains a  positive  enactment,  and  from  the  construction  con- 
tended for,  no  mischief  would  arise.   The  statute  was  meant 
to  put  an  end  to  doubts,  which  occasioned  an  expense  in 
litigation  more  than  sufficient  to  have  maintained  the  pau- 
per for  his  life.     [Pattesou,  J.   On  the  other  hand  it  may  be 
an  inducement  to  overseers  to  look  out  for  evidence  that  a 
pauper,  who  occupied  a  dwelling-house,  has  let  out  a  bed 
for  one  night.]      That  would  not  be  an  underletting.      In 
Rex  v.  Macclesfield  (a),  Parke,  J.  expressed  an  opinion  that 
since  the  statute  of  1   W.  4,  an  occupation  by  an  under* 
tenant  would  not  be  sufficient.     [Littledale,  J.    May  not 
this  distinction  be  made,  that  if  the  underletting  be  for  less 

(a)  2Barn.&Adol.  870. 
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than  a  year,  the  person  who  resides  in,  and  underlets  part  of 
it  from  time  to  time,  is  still  the  occupier?     The  argument      T,    K 
now  made  use  of  would  exclude  ordinary  lodging-house-  v. 

keepers  from  gaining  a  settlement.]  It  certainly  would ;  Sr0?hmteb.S' 
but  no  hardship  would  follow,  for  the  only  question  in  these 
cases  is,  where  the  "party  was  last  legally  settled,  and  not 
whether  the  party  is  entitled  to  be  relieved.  If  underletting 
a  part  for  twelve  months  will  prevent  a  settlement  being 
gained,  underletting  for  one  month  will  have  the  same  effect. 
The  great  desideratum  in  matters  relative  to  settlements  is 
certainty  (a).  Words  may  have  different  meanings,  as  ap- 
plied to  different  subject-matters  in  different  statutes.  The 
meaning  of  the  word  "  inhabitants,"  in  its  popular  sense,  is, 
persons  who  dwell  in  any  place.  But  in  the  construction  of 
22  Hen.  8,  c.  5,  it  has  been  held  to  include  all  the  occupiers 
of  land  in  a  county,  although  actually  living  elsewhere,  and 
to  exclude  servants  and  lodgers  who  dwell  in  the  county  ; 
Rex  v.  Hall(b). 

Denman,  C.  J. — The  word  "occupier"  may.  have  va- 
rious meanings,  according  to  the  occasion  or  subject- 
matter.  One  meaning  may  be  attached  to  the  word  with 
reference  to  the  occupier  of  a  burgage  tenement,  for  the 
purpose  of  voting  (c) ;  another  with  respect  to  the  occupier 
of  a  dwelling-house,  for  the  purpose  of  being  rated  (d).  A 
new  distinction  is  drawn  by  this  statute — an  occupation  in 
law  only  was  formerly  necessary,  under  6  Geo.  4,  c.  57* 
Now  an  occupation  in  fact  is  required.  The  statute  of  1 
W.  4  recites  the  6  Geo.  4,  c.  57,  and  states  that  doubts  had 
arisen  as  to  what  was  an  occupation  under  that  statute. 
The  words  are  these :  "  And  whereas  doubts  have  arisen 
with  respect  to  the  intentions  of  the  legislature  concerning 
the  occupation  of  such  house,  building,  or  land,  by  the 
person  hiring  the  same,  and  concerning  the  amount  of  thd 
rent  to  be  paid,  and  the  person   paying  the  same ;  and 

(a)  Vide  ante,  vol.  i.  18.  (c)  lleywood  on  Boroughs,  300. 

(*)  2  Dowl. &  Ryl.  241 ;  S.  C  1         (rf)  Ante,  vol.  i.  194. 
B«d.  IcCressw.  123. 
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1834.        whereas  it  is  expedient  that  such  doubts  should  be  removed ;" 

v^*v-^/      and  then  the  statute  prohibits  the  gaining  a  settlement, u  by 

v  reason  of  such  yearly  hiring  of  a  dwelling-house,  as  in  the 

St.  Nicholas,  gajd  act  (6  Geo.  4)  expressed,  unless  such  house  shall  be 

actually  occupied  under  such  yearly  hiring  in  the  same  parish 
by  the  person  hiring  the  same."  A  constructive  occupation 
therefore  will  not  do ;  there  must  be  an  actual  occupation. 
What  then  does  this  case  state  ?  That  Boucher  occupied 
the  two  upper  floors,  and  Press  the  ground-floor.  Can  we 
say  in  the  face  of  this  statute,  that  when  Press  only  occu- 
pied the  ground-floor,  be  was  the  actual  occupier  of  the 
whole  house  i  The  consequences  resulting  from  this  statute 
are  remarkable ;  for  no  person,  however  respectable,  who 
underlets  a  portion  of  his  house,  can  acquire  a  settlement 
by  renting  a  bouse  however  large.  It  may  be  very  doubt- 
ful whether  the  legislature  ever  contemplated  such  cases, 
but  the  words  they  have  used  prevent  a  settlement  being 
gained  under  such  circumstances. 

Littledale,  J. — In  Hex  v.  Dit cheat,  it  appeared  to  me, 
that  the  word  "  occupation"  meant,  as  I  then  stated  it,  a 
constructive  occupation,  and  to  that  opinion  I  still  adhere. 
Now,  however,  I  find  anew  act,  which  has  introduced  quite 
a  new  term.  The  term  is  " actually  occupied"  whereas 
before  it  was  only  "  occupied."  That  must  mean,  not  a 
constructive  occupation,  but  an  occupation  in  point  of  fact. 
In  this  case  the  pauper  could  not  go  into  certain  rooms  of 
the  house ;  he  had  parted  with  the  occupation  of  them.  I 
put  a  question  to  Mr.  Cresswell,  whether  a  distinction  could 
be  raised  upon  the  circumstances  of  Press's  having  parted 
with  his  interest  for  a  less  term  than  a  year  ?  To  this  it  was 
properly  answered,  that  if  underletting  for  the  whole  twelve 
months  would  prevent  the  party  from  being  an  occupier; 
the  underletting  for  a  less  period  than  a  whole  year  would 
prevent  him.  All  persons,  therefore,  who  let  lodgings,  will 
be  prevented  from  gaining  settlements,  but  that  cannot  be 
helped.     It  is  Very  desirable  to  have  strict  provisions,  which 
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can  be  applied  without  difficulty.      We  had  better  adhere         1834. 

to  the  words  of  the  statute.  \~\**J 

The  King 

v. 

Taunton,  J.— I  think  most  clearly,  for  the  reasons  given  8r.  Nicholas, 

.  J  .  °  Rochester. 

m  the  argument,  that  it  behoves  us  on  all  occasions  to  attend 

to  the  words  of  the  statute,  and  not  to  act  upon  any  con- 
jectures of  our  own.     Great  inconvenience  has  arisen  from 
judges  acting  upon  such  conjectures.      Upon  the  language 
of  this  statute,  which  was  made  for  the  purpose  of  remov- 
ing doubts,  I  have  no  hesitation  in  coming  to  a  conclusion. 
The  statute  recites  part  of  the  provisions  of  6  Geo.  4,  and 
that  doubts  had  arisen  with  respect  to  the  intentions  of  the 
legislature  concerning  the  occupation  of  such  house ;  and  in 
order  to  obviate  these  doubts,  enacts  that  no  person  shall 
acquire  a  settlement  by  or  by  reason  of  such  yearly  hiring 
of  a  dwelling-house,  as  in  the  said  act  expressed,  unless 
such  house  shall  be  actually  occupied  under  such  yearly  hir- 
ing in  the  same  parish,  by  the  person  hiring  the  same,  for 
the  term  of  one  whole  year.     This  word  "  such"  is  of  very 
material  force  in  this  case,  as  shewing  that  something  is 
added  by  I  W.  4,  c.  18,  to  the  provisions  of  6  Geo.  4.     At 
this  day,  it  is  necessary  that  the  house  be  separate  and  dis- 
tinct, under  6  Geo.  4,  c.  57  ;  and  under  1  W.  4,  c.  18,  that 
it  not  only  be  separate  and  distinct,  but  also  actually  occu- 
pied under  the  yearly  hiring,  and  not  only  so,  but  by  the 
party  hiring  the  same.     Now  are  all  these  conditions  per- 
formed in  the  present  instance  ?     Press  divided  the  posses- 
sion between  himself  and  Boucher,  reserving  a  yearly  rent 
of  22/.     Unless  we  resolve  in  the  very  teeth  of  this  act,  how 
can  we  say  that  Press  actually  occupied  the  house  under 
the  yearly  hiring,  when  it  appears  that  Boucher  occupied  a 
part  of  it?    I  think  the  house  was  not  actually  occupied  by 
the  pauper. 

Patte&on,  J. — lam  entirely  of  the  same  opinion,  on  the 
plain  words  of  the  last  statute.  The  words  °  actually  oc- 
cupied" must  be  read  as  if  they  were  incorporated  in  6  Geo. 
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1834.        4,  c.  57,  which  is  not  repealed,  and  re-enacted  by  1  Will. 

^^C^      *>  c'  ***•     Reading  the  6  Geo.  4,  as  if  these  words  were 
The  Kino  . 

v.  incorporated  in  it,  a  party,  to  gain  a  settlement  by  renting  a 

St.  Nicholas,  tenement,  must  have  actually  occupied  a  separate  and  dis- 

Roc  HESTER.       #  7  . 

tinct  dwelling-house;  by  which  I  understand  the  whole 
dwelling-house,  separate  and  distinct  from  any  other 
person.  This  will  not  affect  the  decisions  on  the  lia- 
bility of  persons  to  be  rated,  or  their  rights  of  voting  as 
occupiers  (a). 

Order  of  Sessions  quashed, 
(a)  Under  %  Will.  4,  cap.  45,  sects.  27,  29,  30. 


TheKiNG  v.  The  Inhabitants  of  Iver. 

A  settlement  is  ON  appeal  against  an  order  of  two  justices,  whereby  Ed- 
6  Geo.  4  c.57   ward  Ewer  was  removed  from  the  parish  of  Iver,  Bucks,  to 

by  renting  two  tj,e  pari8h  of  Rickmansworth,  Herts,  the  Court  of  Quarter 

distinct  dwell-  \  n  .   . 

ing  houses,  al-  Sessions  quashed  the  order,  subject  to  the  opinion  of  the 

thoagh  only       Court     f  Kj     ,    fiench  Qn    fc     fo„owing  case . 

one  be  actually  °  ° 

occupied  by  Henry  Ewer  (father  of  the  pauper,  who  has  never  gain- 

himself/  e^  a  settlement  in  his  own  right)  in  1823  took  a  house   in 

Iver,  of  Mr.  Franklin,  for  which  he  paid  6/.  per  annum,  and 
also  1/.  per  annum  for  a  piece  of  land.  In  the  adjoin- 
ing house,  also  belonging  to  Mr.  Franklin,  lived  Dean, 
another  tenant.  No  other  building  adjoined  either  of  the 
two  houses ;  there  was  no  internal  communication  between 
the  houses,  and  there  was  a  separate  outer  door  to  each; 
each  house  had   a  chimney  running   up   back  to   back  in 

the  partition  wall  between  the  houses,  and  there  was 
one  continuous  roof  over  both.  A  few  days  previous  to 
January  1830,  Dean  quitted,  and  Henry  Ewer  applied  to 
Mr.  Franklin  to  take  Deans  house  instead  of  his  own. 
Mr.  Franklin  agreed,  if  Henry  Ewer  could  find  a  tenant 
for  the  other.    Henry  Ewer  brought  bis  son  William  Ewer 


The  Kino 
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to  Mr.  Franklin,  who  refused  to  take  him  as  tenant. 
H.  Ewer  then  agreed  with  Mr.  Franklin  to  become  tenant 
for  the  whole,  and  to  pay  61.  for  each  house,  and  1/.  for  v. 

the  land,  that  is,  13/.  per  year;  and  thereupon  Henry  Ewer       \^^ 
went  into  the  occupation  of  Deans  house  and  gave  up  the 
possession  of  the  other  to  his  son  William  Ewer,  who  with 
his  family  continued  in  the  occupation  thereof  till  Michael- 
mas  1831,  when  he  quitted,  and  whereupon  Henry  Ewer 
gave  up  that  house  to  Mr.  Franklin,  who  put  in  another 
tenant;  Henry   Ewer  paid  the  rent  of  13/.  to  Michael- 
mas 1831,  and  Mr.  Franklin   gave  him  at  each  Michael- 
mas a  separate  receipt  for  the  rent  of  each  house.     From 
1823,  to  Michaelmas  1831,  no  alteration  was  made  in  the 
houses,  while  the  houses  were  occupied  by  Dean  and  Henry 
Ewer,  and    subsequently    while    they    were   occupied  by 
Henry  Ewer  and  his  son,  the  occupier  of  each  house  was 
separately  assessed  to  the  poor   rate :    Henry  Ewer  did 
not  pay  his  son's   poor  rate,  nor  did  he  use  any  part  of 
his  son's  house. 

The  question  for  the  opinion  of  the  Court  is,  whether 
Henry  Ewer  gained  a  settlement  in  Iver,  by  renting  a  se- 
parate and  distinct  dwelling-house  or  building. 

Talfourd,  Serjt.  and  Munro,  in  support  of  the  order  of 
sessions.  Rex  v.  Tadcaster  (a),  and  Rex  v.  Macclesfield  (b), 
ire  precisely  in  point. 

They  were  here  stopped  by  the  Court. 

Biggs  Andrews,  contrA.  By  the  second  section  of  6 
Ceo.  4.  cap  57,  the  act  upon  which  the  question  must  in  this 
case  depend,  it  is  enacted,  that  no  person  shall  acquire  a 
settlement  by  reason  of  settling  upon,  renting  or  paying 
parochial  rate  for  any  tenement,  not  being  his  or  her  own 
property,  unless  such  tenement  shall  consist  of  a  separate  or 
distinct  dwelling-house  or  building,  or  of  land,  or  of  both, 

(*)  Antf,  vol,  i,  466 ;  4  Bam.  &  Adol.  703.      (6)  2  Barn.  &  Adol.  873. 
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1864.        bonk  fide  rented  by  such   person  for  10/.  a   year.      In 
v^"v-"*,/       this  case    the  pauper  only   actually  occupied    one  of  the 
v.  dwelling-houses.     [Patteson,  J.     Do  you  propose  to  con- 

Inhabitants  of  tend,  that    if  a  man   rents  one  house  and  lives  in  it,  and 

IVER. 

holds  another  in  the  same  parish  from  a  different  landlord, 
that  he  cannot  gain   a  settlement  unless  the  one  in  which 
he  lives  is  above  the  value  of  10/.  a  year?]    That  is  the 
proposition  intended  to  be  submitted  to  the  consideration 
of  the  Court.     The  words  of  the  statute  require  that  the 
party  should  be  in  the  occupation  of  a  separate  and  dis- 
tinct dwelling-house.     In   Rex  v.  Dilcheat  (a),  Littledale, 
J.  was  of  opinion  that  there  was  an  occupation  of  a  dwell- 
ing-house within  the  meaning  of  6  Geo.  4,  c.  57,  although 
a  portion  of  the  dwelling-house  was   underlet  by  the  sup- 
posed occupier  ;  but  he  says  "  it  might  have  been  otherwise, 
if  he  had  underlet  the  whole  house,  and  occupied  no  part 
of  it  (A)."    The  6  Geo.  4,  c.  57,  enacts,  that  no  settlement 
shall   be  gained  by  renting  a  tenement,   "unless   it    shall 
consist  of  a  separate  and  distinct  dwelling-house  or  build- 
ing, or  of  land,  or  of  both."    It  is  obvious,  that  by  the  word 
"  building,"  the  legislature  did  not  mean  to  designate  a  dwell- 
ing-house.    In  this  case  there  are  two  distinct  dwelling- 
houses.  [Denman,  C.J.  The  argument  would  go  this  length, 
that  if  a  man  rented  forty  houses,  each  of  the  value  of  9/. 
and   lived   in  one,  he  would  gain  no    settlement.]     That 
must  be  admitted.     The  statute  of  1  Will.  4,  which  recites 
that  doubts  had  arisen,  and  is  declaratory,  shews  that  the 
legislature  did  not  intend  that  a  party  should  gain  a  settle- 
ment, unless  the  dwelling-house  were  occupied  by  the  party 
himself.  [Denman,  C.  J.  That  act  is  not  declaratory.  Taun- 
ton, J.       No  act  is  declaratory  unless  it  contain  the  words 
"It  is  hereby  declared."]  Rex  v.  Tadcaster,  and  Rex  v.  Mac- 
clesfield, are  both  distinguishable.     In  the  former  case  the 
question  arose  upon  the  occupation  by  the  pauper  of  a  house 
and   building,   for   which  he  paid  10/.     Here,   the  ques- 

(a)  4  Mann.  &  Ryl.  151 ;  9  Barn.  (6)  9  Barn.  &  Cressw.  185. 

&  Cressw.  176. 
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tun  is  upon  the  words,  "  a  separate  and  distinct  dwelling*         1894. 
house."     In   Hex  v.    Macclesfield,  no   allusion  was  made     tTv^*/ 
to  the  different  words  used  by  the  legislature,  and  the  pau-  v. 

per  occupied   the  whole  of  the  premises  by  putting  in  his  InD*°uajits  °f 
journeyman. 

Denman,  C.  J. — It  is  obvious  that  the  legislature  had 
something  in  view  in  the  use  of  a  different  term  ;  which  it 
is  doubtful  whether  they  have  carried  into  effect.  We 
think  therefore  we  had  better  take  a  little  time  to  consider 
this  question. 

Cur.  adv.  vult. 

Denman,  C.  J.,  afterwards,  in  the  same  term,  said — 
In  the  case  of  The  King  v.  Iver,  we  wished  to  have  an  op- 
portunity of  looking  more  narrowly  into  the  statutes,  and 
upon  looking  at  the  act  of  parliament  which  was  in  force  at 
the  time  when  the  pauper's  father  rented  the  two  houses  in 
the  parish  of  Iver,  we  are  of  opinion  that  he  did  gain  a  set- 
tlement in  that  parish. 

Order  of  Sessions  confirmed. 


The  Kino  v.  The  Inhabitants  of  Preston. 

v/N  appeal  against  an  order  of  justices,  by  which  John  Where  a  deed 
Chaplin  was  removed  from  Monkesleigh,  to  Preston,  in  the  beariog  the' 

county  of  Suffolk,  the  sessions  confirmed  the  order,  subject  P1"00*1,  stamp, 
...  .  the  Court  will 

to  the  opinion  of  this  Court  upon  the  following  case.  receive  it  in 

27th  April,  1825.    Chaplin  was  bound  an  apprentice  for  ^f^£A' 

six  years  to  Robert  Cousins,  of  Monkesleigh.     There  was  into  the  inquiry 

whether  it 

00  premium,  and  the  indenture,  until  1833,  had  no  stamp,  was  affixed 

upon  the 
payment  of  a  sufficient  penalty,  and  within  proper  time,  although  it  is  proved  not  to  have 
beta  stamped  when  executed. 

But  with  reference  to  the  effect  of  the  deed,  the  Court  will  inquire  into  the  time  it 
was  stamped,  in  cases  where  stamping  within  a  limited  period  is  required  by  statute. 

A  memorandum  indorsed  upon  an  instrument,  purporting  to  be  an  acknowledgment 
ky  the  commissioners  of  stamps,  of  the  payment  of  a  penalty,  is  not  evidence. 
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1834.        Chaplin  served  under  the  indenture,  residing  all  tfae  time 

rf&^x  m  Monkesleigh. 

v.  6th  July,  1832.    1/.  for  the  stamp,  and  51.  for  the  penalty 

Inhabitants  of  werc  pajj  to  t|,e  commissioners  of  stamps,  wha  caused  the 

indenture  to  be  stamped,  and  a  receipt  to  be  duly  written 
thereon  for  the  1/.  and  5/.  These  suras  (as  appeared  by 
the  cross-examination  of  the  overseers  of  Preston),  were 
provided  and  paid  by  the  parish  of  Preston.  This  evi- 
dence was  received  subject  to  an  objection  by  the  appel- 
lant's counsel  to  its  admissibility. 

28th  August,  1832.  Chaplin  served  his  former  master, 
Cousins,  with  a  written  notice  dated  the  1 1th  August,  1839, 
requiring  hitn  to  procure  the  indenture  to  be  stamped  with 
the  double  duty. 

25th  August,  1832.  Cousins  refused  to  pay  the  double 
duty. 

5th  September,  1832.  Chap/in  signed  a  written  re- 
quest to  the  commissioners  of  stamps  to  affix  the  doublfe 
duty,  and  paid  them  the  further  sum  of  ]/.;  a  second 
stamp  of  1/.  was  accordingly  affixed  to  the  indenture. 
On  the  same  day  Chaplin  repaid  the  parish  officers  of 
Preston  the  1/.  which  they  had  previously  paid  for  the 
stamp,  but  the  51.  has  not  been  repaid. 

Austin  and  Gurdon,'m  support  of  the  order  of  sessions,  cited 
the  case  of  Rex  v.  Church  Hulme  (a),  and  urged,  that  by  the 
clauses  of  the  stamp  acts,  to  which  they  called  the  atten- 
tion of  the  Court,  the  penalty  upon  which  alone  the  com- 
missioners of  stamps  were  authorized  in  affixing  the  stamp 
on  this  indenture  was  ten  pounds  and  not  five  pounds, 
which   was  the  penalty  paid  in  this  case,  (under  a  mis- 

(a)  This  case  was  cited  from  therefore  the  Court  had  no,  voucher 

vol.  9  *of  %he  Law  Journal,  page  for  the  correctness  of  the  fe|fcort$: 

83,  of  the  Magistrates'  Cases.  The  afterwards,  it  being  stated  thatftfh 

Court  refused  to  admit  the  report  Coltman  (who  had  argued  jft;tba$ 

as  an  authority,  on  the  ground  that  case)  had  looked  over  the  report 

the  work  was  at  that  time  an  and  declared  it  to  be  correct,  tne 
anonymous  publication,  and  that   ..  Court  received  it. 
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conception  on  the  part  of  the  commissioners),  and  in  all        1834. 

other  similar  cases,  since  the  passing  of  44  Geo.  3,  c.  98.  ^vW 

The  Kivo 

Biggs  Andrews,  contrA.      This  line  of  argument  was  not  Inhabitants  of 
anticipated.      The  only  question  expected  to  be  discussed     PbB8T0K' 
was,  whether,  under  the  authority  of  Rex  v.  Church  Hulme, 
the  statute  of  8  Anne,  c.  9,  had  been  sufficiently  complied 
with.     [Patteson,  J.  Is  the  point  in  Rex  v.  Church  Hulme 
the  same  as  that  in  Rex  v.  Chipping  Norton? (a).]    The 
question  in  Rex  v.  Chipping  Norton  turned  upon  an  in- 
denture  made   before  the  passing  of  44  Geo.  3,  c.  98. 
[Patteson,  J.    In  Rex  v.  Church  Hulme  it  was  held  the 
indenture  could  not  be   stamped  at  all  after  six  months.] 
That  was  under  the  8  Anne,  c.  9,  s.  32,  which  imposes  a 
doty  according  to  the  amount  of  the  premium.     Here,  no 
premium  was  paid,  and  therefore  no  ad  valorem  duty  could 
be  payable.     [Patteson,  J.  Is  there  any  case  in  which  the 
Court  have  entered  into  the  question,  whether  the  right 
penalty  has  been  paid  or  not  ?     There  are  cases  in  which 
they  have  inquired  when  the  penalty  was   paid.]     There 
is  no  such  case.     [Littledale,  J .  I  have  always  understood 
that  if  we  find  a  proper  stamp  upon  the  instrument,  no  fur- 
ther inquiry  is  made.]     The  deed  is  good  from  the  begin- 
ning, but  made  not  available  until  the   proper  stamp  is 
affixed.    The  Court  only  inquires  into  the  time  when  the 
stamp  was  affixed,  in  cases  upon  statutes  which  require  that 
the  stamp  shall  be  affixed  within  a  limited  time.    Were  it 
necessary  to  do  so,  it  would  not  be  difficult  to  satisfy  the 
Court  that  5l.  is  the  proper  penalty.    [Patteson,  J.     Sup- 
pose no  penalty  had  been  paid  at  all;  if  the  stamp  was 
upon  the  deed,  I  do  not  think  we  should  inquire  when  it 
was  affixed.     If  so,  that  makes  an  end  of  the  case.     Den- 
man,  C.  J.  It  must  be  so.     We  see  here  a  deed  properly 
stamped.    It  is  true,  there  is  upon  it  a  memorandum  of  the 
payment  of  a  penalty,  but  that  is  nothing  to  us ;  the  in- 
dorsement is  not  evidence.] 

(a)  5  Bam.  &  Aid.  412. 
VOL.  III.  O 
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1834.  Austin  referred  to  The  Apothecaries'  Company  v.  Ferny* 

hough,  (a).     [Denman,  C.  J.     That  case  is  no  authority  at 
all.     It  merely  shews  that  secondary  evidence  was  received 
Inhabitant*  of  jn  order  to  avoid  a  question  as  to  the  necessity  of  proving 

the  payment  of  the  penalty.] 

Byles,  on  the  same  side,  with  Andrews,  was  stopped  by 
the  Court. 

Denman,  C.  J. — It  is  not  necessary  to  decide  the  ques- 
tion which  was  intended  to  be  raised.  If  a  stamp  is  not 
allowed  to  be  put  upon  the  particular  instrument  after  a 
certain  time,  then  the  question,  whether  the  stamp  was 
affixed  within  the  time  given  by  the  statute,  may  be  enter- 
tained. But  when  the  question  is  only  whether  the  in- 
strument is  receivable  in  evidence,  it  is  sufficient  to  us  if 
it  bears  a  proper  stamp;  if  it  does,  the  Court  will  not  enter 
into  any  further  inquiry.  The  memorandum  is  no  evidence 
of  the  fact  stated  in  it. 

Littledale,  J.  concurred* 

Taunton.  J. — I  am  entirely  of  the  same  opinion,  and 
am  glad  that  the  law  of  the  case,  as  established  by  long 
practice,  coincides  with  the  justice  of  the  case. 

Patteson,  J. — I  entirely  agree.  There  has  been  a 
very  ingenious  argument  thrown  away  in  this  case. 

Order  of  Sessions  quashed. 

(a)  9  Cam  &  Payne,  436. 
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Ex  parte  Allen. 

LrROWDER  applied  for  a  rule  to  shew  cause  why  a  writ  a.\s  charged 
of  habeas  corpus  should  not  issue  to  bring  up  the  body  of  J*1'*1  a  ^°nJ 
Richard  J  lien,  confined  in  Fisherton  gaol,  in  Wiltshire.        magistrates, 
Allen  had  been  taken  before  three  magistrates,  charged  hewinifevi- 
with  a  felony,  and  after  evidence  of  the  felony  had  been  dence,  admit 
gone  into  was  admitted  to  bail,  upon  his  giving  his  own  ^  ^i*.  ' 

recognizance  and  that  of  two  other  persons,  each  in  200/.,  wards,  upon 

.  additional 

for  his  appearance  at  the  next  assizes.     He  was  afterwards  evidence, 

apprehended  again  and  brought  before  two  of  the  same  commit  him 
magistrates,  when  further  evidence  was  gone  into,  and  he  not  entitled  to 
was  committed  to  Fisherton  gaol,  bus  to  be  dk" 

Crowder,  in  support  of  the  application.    The  magistrates  charged  oat  of 
having  had  the  case  regularly  brought  before  them,  and  cus     *° 
having  decided,  after  hearing  the  evidence,  that  the  party 
should  be  admitted  to  bail,  had  no  right  to  issue  a  warrant 
for  his  apprehension  on  the  same  charge,  and  then  to  commit 
him  to  gaol.     Under  7  Geo.  4,  c.  64,  s.  1,  the  magistrates 
were  authorized  either  to  dismiss  the  charge  or  to  hold  the  . 
party  to  bail,  or  to  commit  him  to  prison.     Their  decision 
was  to  admit  him  to  bail,  and  they  accordingly  took  bail  for 
his  appearance.    This  then  was  an  adjudication  by  the  three 
magistrates  before  whom  the  case  was  first  heard.     [Den- 
man,  C.  J.  There  was  no  adjudication  at  all  when  bail  was 
taken.     What  is  there  in  that  act  to  deprive  them,  or  any 
other  magistrates,  of  the  power  to  commit  upon  hearing 
fuller  evidence  of  the  felony  ?]    They  decided  upon  the 
middle  course  of  admitting  to  bail,  and  the  party  was  put 
to  the  trouble  and  expense  of  procuring  sureties  for  his  ap- 
pearance.    He  ought  not  then  to  be  harassed  by  a  second 
apprehension ;  nor  is  there  any  necessity  that  such  a  power 
should  reside  in  the  magistrates ;  for  it  is  their  duty,  and 
indeed  their  constant  practice,  when  not  satisfied  with  the 
evidence  adduced  before  them,  to  remand  the  prisoner  for 

J>9 
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a  further  examination.     Such  a  course  ought  to  have  been 
pursued  on  the  present  occasion. 

Den  man,  C.  J. — It  appears  to  me  that  the  magistrates 
have  taken  the  very  course  which  it  was  most  proper  for 
them  to  adopt.  The  whole  matter  is  not  fully  investigated 
in  the  first  instance;  subsequently  fresh  evidence  is  pro- 
cured, and  the  party  is  committed.  It  is  necessary,  for  the 
ends  of  justice,  that  the  magistrates  should  possess  and 
exercise  this  power.    There  must  be  no  rule. 

Littledale,  J. — Suppose  there  had  been  but  slight 
evidence  given  the  first  time  the  party  was  before  the  magis- 
trate, then  under  the  act  he  is  to  be  admitted  to  bail;  but 
nevertheless  if  afterwards  further  evidence  is  discovered, 
he  may  be  fully  committed  by  the  magistrates.  The  magis- 
trates do  not  remand  except  where  further  evidence  of  the 
crime  is  expected.  Here  it  may  be  that  the  evidence  which 
was  afterwards  produced  was  not  at  all  anticipated. 

Taunton  J.  and  Patteson,  J.  concurred. 

Rule  refused, 


To  ground  a 
motion  for  ft 
contempt  in 
disobeying  a 
rale  of  Court, 
it  is  not  suffi- 
cient to  shew 
the  party  the 
original  rule, 
without  per* 
sonal  service 
of  a  copy  of 
such  rule. 


Parker  v.  Burgess. 

JJ.EA  I'ON moved  for  an  attachment  against  T.  C.  Wright, 
the  attorney  for  the  plaintiff,  for  the  nonpayment  of  a  sum 
of  money,  in  obedience  to  a  rule  of  Court  made  in  this 
cause,  and  the  Master's  allocatur  thereon.  His  motion 
was  grounded  upon  an  affidavit,  which  stated  that  the  de- 
fendant did,  on  the  26th  November  last,  serve  T.  C.  Wright 
with  a  copy  of  the  rule  of  Court,  by  leaving  the  same  with 
a  servant  at  the  office  of  the  said  T.  C.  Wright,  and  did,  on 
the  29th  of  the  same  month,  produce  to  and  shew  to  the 
said  T,  C.  Wright  the  said  rule,  with  the  Master's  allocatur 
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thereon,  and  at  the  same  time  did  demand  of  him  the         1834. 

money,  which  he  refused  to  pay.     He  contended  that  the      v-^v-w 

-Parker 
rule  requiring  a  personal  service  of  the  copy  of  the  rule  of  v. 

Court  had  been  substantially  complied  with,  by  shewing  the      Burgess. 

original  at  the  time  when  the  demand  was  made,  the  object 

of  that  rule  being  merely  that  the  Court  might  be  certain 

that  the  party  sought  to  be  attached  knew  of  the  rule  which 

he  was  called  upon  to  obey ;  and  he  observed  that  it  is  not 

laid  down  in  the  books  of  practice,  that  the  copy  must  be 

personally  served. 

The  Court  however  said,  the  service  of  the  copy  of  the 
rule  is  not  sufficient.  The  rule  of  practice  is  well  known 
to  us,  and  is  of  every- day  occurrence.  There  must  be  a 
personal  service  of  the  copy  of  the  rule,  as  well  as  a  personal 
demand  of  the  money. 

Rule  refused* 


The  King  v.  The  Inhabitants  of  Lubbenham. 

v/N  an  appeal  against  an  order  of  two  justices,  by  which  Proof  that  A. 

Elizabeth  Wylly  and  her  four  children  were  removed  from  and  ?\w6rf. 
J   J  t  t  married  in  the 

the  parish  of  Lutterworth,  in   the   county  of  Leicester,  parish  of  Dale, 
to  the  parish    of  Lubbenham    in   the    same  county,  the  children 

Court  of  Quarter  Sessions  confirmed  the  order,  subject  to  C.,  D.,  E.f 
.,    r  „  and  F.  were 

foe  following  case  :  baptised  there, 

The  respondents  proved  that  the  pauper,  before  her  mar-  ,s  not  evidence 
riage  with  Alex.  Benj.  Wylly,  gained  a  settlement  in  the  the  justices 
parish  of  Lubbenham,  by  hiring  and  service.     On  the  part  ^ferthat  JB. 
of  the  appellants  the  following  evidence  was  given.     The  was  born 

I  j  (  ,  i  there 

marriage  of  John  Brit  tain  and  Mary  Goode  at  Ketton,  in      Whether 

the  county  of  Rutland,  on  the  27th  April,  1749:  the  bap*  they  woulotbe 

lZ,  i.  \  <•  '  -  justified  in 

torn  of  Mary  their  daughter,  at  Ketton,  on  the  2oth  May>  drawing  such 

1751 :  the  baptism  of  John  their  son,  at  Ketton,  on  the  }h^v"^n^m 

27th  May,  1753:  the  baptism  of  Elizabeth  their  daughter,  quare. 

at  Ketton,  on  the  19th  January,  1755:  the  baptism  of 
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4.        Susanna  their  daughter,  at  Ketton,  on  the  25th  December, 

^       1756:    the    marriage  of  Alexander   Wylly,    a  foreigner, 

i  who  had  do  settlement,  with  the  said  Elizabeth  Brittain, 

itMt3of  on  the  18th  January,  1779;  and  the  birth  from  that  mar- 

KNHAlf.  . 

riage  of  A  %  B.  Wylly,  who  afterwards  married  the  pauper. 
Upon  these  facts  the  appellants  submitted  that  they  had 
sufficiently  established  a  birth-settlement  of  Elizabeth  Brit- 
tain, the  mother  of  the  pauper's  husband,  in  Ketton, 
and  that  a  settlement  in  that  parish  devolved  upon  him, 
and  was  acquired  by  the  pauper,  on  her  marriage  with  him. 
The  respondents  relied  on  Rex  v.  North  Pet  her  ton  (a), 
that  Elizabeth  Britain's  birth-settlement  was  not  suffici- 
ently proved,  and  the  Court  confirmed  the  order. 

Hildyard  and  Sir  G,  Lew  in,  in  support  of  the  order  of 
sessions.  The  certificates  of  baptism  are  not  evidence  of 
the  place  of  the  birth  of  the  parties  baptised.  Rex  v. 
North  Petkerton  is  an  express  decision  to  that  effect. 
The  evidence  given  in  this  case  is  merely  the  same  kind  of 
evidence  accumulated.  [Patteson,J.  It  is  something  more ; 
there  is  evidence  of  the  marriage,  and  that,  coupled  with  the 
register,  in  some  degree  shews  the  age  of  the  parties  bap- 
tised.] Suppose  the  parents  resided  in  an  extra  parochial 
place,  they  would  bring  their  children  to  the  adjoining 
parish  to  be  baptised.  A  clergyman  is  only  bound  to  bap- 
tise the  children  of  his  parishioners,  and  if  it  be  held  that 
the  place  of  baptism  is  to  be  presumed  to  be  the  place  of 
birth,  every  clergyman  will  feel  it  to  be  his  duty  to  refuse  to 
baptise  persons  who  are  not  parishioners,  lest  he  should  un- 
justly raise  that  presumption  against  the  interests  of  the 
parish.  [Taunton,  J.  1  cannot  ascertain  what  question  is 
submitted  for  our  consideration.]  The  question  intended 
to  be  submitted  was,  whether  upon  the  state  of  facts  the 
justices  in  sessions  were  bound  to  presume  that  the  birth- 
place of  Elizabeth  Wylly  was  in  Ketton.  The  Court  of 
Quarter  Sessions  held  that  Ketton  was  not  proved  to  be 

(fl)  8  Dowl.  &  Ryl.  395 ;  S.  C.  5  Barn.  &  Cressw-  508 
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the  birth-place  of  Elizabeth  Wylly,  and  it  was  a  question        1834. 


entirely  for  their  consideration.  _.    v 

J  The  Kino 

v. 

Humfrey  and  G.  S.  White,  contra.  In  Rex  v.  North  ^JJJJJJ^f 
Petherton,  Bayley,  J.  says,  "  I  do  not  say  that  the  register 
of  baptism,  when  connected  with  other  circumstances,  is 
not  evidence  from  which  the  justices  may  be  warranted  in 
drawing  a  conclusion  as  to  where  the  child  was  born." 
The  baptism  of  the  former  children  and  the  marriage  of 
the  parents  are  other  circumstances  which  are  connected 
with  the  register  of  the  baptism  of  one  child.  The  case 
of  Rex  v.  North  Petherton  only  decides  that  a  register  of 
baptism  is  not  alone  sufficient  evidence  of  the  place  of  a 
person's  birth.  Neither  Bayley,  J.  nor  Holroyd,  J.  in  that 
case,  doubted  the  admissibility  of  the  register.  [Denman, 
C.J.  Undoubtedly  it  is  evidence  of  something,  namely,  that 
the  child  was  baptised  there  at  that  time,  because  it  is  the 
duty  of  the  clergyman  to  make  the  entry.]  Bayley,  J.  like- 
wise says  in  his  judgment,  "  If  the  child  was  very  young 
at  the  time  it  was  baptised,  the  register  would  be  pre- 
sumptive evidence  that  it  was  born  in  the  parish  where  it 
was  baptised."  There  is  evidence  in  this  case  of  the  mar- 
riage, and  the  baptism  of  two  children  before  the  baptism 
of  Elizabeth.  This  must  be  good  evidence  from  necessity ; 
an  individual  who  should  recollect  anything  of  the  father 
and  mother  must  be  nearly  100  years  old. 

Denman,  C.  J. — It  is  not  clear  for  what  purpose  this 
case  is  sent  to  us.  It  seems  to  me,  however,  that  the  ses- 
sions having  found  the  facts  under  which  they  confirmed 
the  order,  and  having  put  no  particular  questions,  we 
must  consider  that  the  question  intended  to  be  submitted 
to  us  was,  whether  that  Court  was  bound  to  find  that  the 
pauper's  mother  was  born  in  the  parish  of  Ketton.  It  is 
enough,  without  considering  whether  this  succession  of 
entries  in  the  register  would  be  sufficient  evidence, 
wore  we  to  presume  that  Ketton  was  the  birth-place  of 
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1854.        Elizabeth  WyUy,  to  say  that  the  sessions  were  not  bound 
J^Y  in  this  case  to  make  that  presumption. 

v. 
V~lU,rti  °*      Littledale,  J. — I  do  not  see  enough  to  satisfy  me  that 

the  sessions  have  done  wrong. 

Taunton,  and  Patteson,  JJ.,  concurred. 

Order  of  Sessions  confirmed. 


Souter  v.  Drake. 

Tte  vendor  of  ASSUMPSIT.     The  declaration  stated  that  the  plaintiff 

a  leasehold 

interest  is         was  possessed  of  a  messuage,  by  virtue  of  an  indenture  of 

^leto/s^le  ,ea8e'  for  a  re8idue  of  a  term  of  J*ears>  at  the  rent  of  ^'i 
to  demise,  tin-  with  certain  fixtures  therein:  and  the  defendant  agreed  with 

wise  stipulated  ^c  pla'nt'ff  to  **ke  the  house  and  the  lease  for  the  remain- 
in  the  contract  der  of  the  term,  from  Lady-day  then  next,  at  42/.  per  annum, 
No  agree-     an(^  to  Pay  to  ^e  plaintiff  SO/,  for  the  fixtures,  as  per  list 

nienttodis-      thereof;  and  in  consideration  thereof  the  plaintiff  agreed  to 
pense  with  tb9  '  .  . 

production  of    assign  the  lease  to  the  defendant,  and  to  deliver  up  possession 

win  be^mplied  °^t'le  me8suage,  together  with  the  fixtures,  as  per  list.   Aver- 

from  the  cir-     ment,  that  the  plaintiff  delivered  an  abstract  of  title  to  the 

ctimstances  of  .  ,    ^      ,  ,.  -    - 

the  term's  be-    'ea8e>  was  ready  to  deliver  up  possession  of  the  messuage 

ing nearly  ex-   together  with  the  fixtures,  and  required  the  defendant  to  ac* 
pired,  the  °  ,  .  ,  -r» 

small  value  of  cePl  the  possession  and  pay  the  purchase  money.     Breach, 

and  ^2^'  t*lat  *e  defendant  would  not  take  the  messuage,  prepare  the 
senceofany  assignment,  or  pay  the  purchase  money.  Plea,  the  general 
premium.  ;98ue  At  ^  ^y  bcfore  jyenman>  c.  J.,  at  the  Guildhall  sit- 
tings after  Michaelmas  term,  1832,  it  appeared  that  there  was 
a  written  agreement  signed  by  the  plaintiff  and  defendant  for 
the  assignment  of  a  term  of  twenty-one  years,  of  which  three 
years  and  one  quarter  were  unexpired.  The  plaintiff  had  pro- 
duced the  lease  and  the  assignment  of  it  to  himself,  but  had 
refused  to  produce  the  lessor's  title.  A  verdict  was  found 
for  the  plaintiff  for  25/.  and  the  Lord  Chief  Justice  gave  the 
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defendant  leave  to  move  to  enter  a  nonsuit.  In  Hilary  term 
Thesiger  obtained  a  rule  nisi  for  a  nonsuit,  on  the  ground 
that  it  was  incumbent  on  the  plaintiff  to  produce  the 
lessor's  title. 

Comyn,  in  Trinity  tern),  shewed  cause.     The  question 
turns  entirely  upou  the  agreement,  and  it  is  submitted  that 
the  plaintiff  was  not  bound  to  deduce  the  title  of  his  land- 
lord.    The  cases  cited  when  this  rule  was  moved  for,  are 
collected  in  Purvis  v.  Rayer(a).     They  are  all  cases  in 
equity,  where  a  bill  has  been  filed  for  a  specific  perform- 
ance of  an  agreement.     It  is  not  unreasonable  that  one  rule 
should  prevail  in  a  Court  of  Law  and  another  in  a  Court  of 
Equity,  where  a  bill  is  filed  for  the  specific  performance  of 
an  agreement.     In  George  v.  Pritchard(b),  which  is  a  case 
subsequent  to  Purvis  v.  Rayer,  Lord  Tenterden  decided, 
after  adverting  to  the  cases  decided  in  the  Courts  of  Equity, 
that  the  vendor  of  a  leasehold  estate  is  not  bound  to  pro- 
duce his  lessor's  title  without   an  express  stipulation  to 
that  effect.     It  would  be  very  inconvenient  if  a  purchaser 
could  call  upon  the  vendor  to  produce  his  landlord's  title  in 
a  case  where  the  lease  sold  is  only  for  Si  years,  as  the  title 
in  all  probability  may  be  the  same  as  that  to  a  very  large 
estate,  and  it  may  be  impossible  for  the  vendor  to  produce 
it.    The  terms  of  the  agreement  admit  the  plaintiff's  right 
to  the  lease. 

Thesiger  and  G.  Hayes,  in  support  of  the  rule.  There  i* 
nothing  in  the  agreement  to  shew  that  the  defendant  intended 
to  relinquish  any  right  to  call  for  the  title.  In  Spratt  v* 
J*ftry(c),  the  vendor  agreed  to  sell  two  leases  and  the  good- 
will of  a  public  house  "  as  he  held  the  same ;"  and  it  was 
decided  that  these  words  qualified  the  contract.  But  Parkei 
J*  expressly  says  in  that  case  (cf),  that  "  there  can  be  no  doubt 
that  the  vendor  of  a  lease  unconditionally,  undertakes  to  give 

(a)  9  Price,  486. "  (c)  5  Mann.  &  Rjl.  1 88. 

(b)  Ryan  &  Mood;,  417.  (d)  10  Barn.  &  Cress.  li<5l. 
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1834.        a  good  title ;"  and  no  qualifying  words  are  introduced  in  the 
agreement  in  question. 

In  equity  it  is  now  a  settled  rule,  that  the  purchaser  of  a 
leasehold  estate  may  call  for  the  production  of  the  Lessor's 
title.  Considerable  doubts  were  formerly  entertained  on 
the  subject,  but  in  Purvis  v.  Rayer  the  position  was  finally 
established,  and  all  the  former  authorities  are  there  collected* 
Since  this  decision,  it  has  been  the  invariable  course  to  in- 
troduce into  particulars  of  sale  of  leasehold  property,  a 
stipulation  that  the  vendor  shall  not  be  bound  to  produce 
the  title  to  the  freehold.  George  v.  Pritchard  is  only  a  nisi 
prius  decision,  and  the  authorities  dp  not  appear  to  have 
been  much  considered  in  that  case.  From  White  v.  Fol- 
jambe(a)  it  would  seem  that  Lord  Eldon  considered  that  the 
same  rule  ought  to  prevail  in  a  Court  of  Law  as  in  a  Court 
of  Equity ;  for  he  says  that  if  he  were  called  upon  to  decide 
the  general  question,  he  should  not  do  so  until  he  had  con- 
sulted the  judges  of  the  Common  Law  Courts.  A  similar 
opinion  appears  to  have  been  entertained  by  the  Court  of 
Common  Pleas  in  Temple  v.  Brown(b),  where  the  question 
arose,  but  was  not  decided,  in  consequence  of  the  difficulty 
the  Court  felt  owing  to  the  cases  in  equity.  Great  inconve- 
niences would  follow  if  a  rule  were  established  in  one  Court 
different  from  that  which  prevails  in  another.  Such  a  dis- 
tinction would  be  at  variance  with  the  cases  in  which  it  has 
been  settled  that  a  Court  of  Law  will  collaterally  notice  equi- 
table defects  in  a  title,  and  will  not  compel  a  purchaser  to 
take  a  title  which  is  clearly  insufficient  in  equity ;  Elliott  v. 
Edwards  (c),  Maberley  v.  Robins  (d).  The  vendor  of  the 
smallest  freehold  interest  is  bound  to  produce  his  title  at 
law ;  and  the  difficulty  of  drawing  any  sound  distinction  be- 
tween freehold  and  leasehold  property  presses  with  as  much 
force  in  a  Court  of  Law  as  in  a  Court  of  Equity.  In 
Fildes  v.  Hooker  (e),  the  true  principle  which  ought  to  go- 

(a)  .11  Ves.  387.  (d)  5  Taunt.  625. 

(b)  6  Taunt.  00.  (e)  2  Men  v.  421. 

(c)  3  Bos.  &  Pul.  181. 
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wem  the  decisions  of  both  Courts,  is  stated  by  Sir  W.  Chant, 
M.  R.,  who  says,  that  "  whether  the  interest  be  freehold  or 
leasehold,  it  seems  reasonable  that  he  who  comes  for  a  spe- 
cific performance,  should  be  prepared  to  shew  that  he  is  able 
to  give  what  he  seeks  to  compel  a  purchaser  to  take.  What 
is  contracted  for  is  not  merely  a  piece  of  parchment,  con- 
taining covenants,  but  an  interest  in  land."  Now  a  lease- 
hold estate  is  as  much  an  interest  in  land  as  a  freehold 
estate,  and  a  long  term  may  be  a  much  more  important  in- 
terest than  a  freehold  for  life,  both  as  to  duration  and  value. 
The  mere  circumstance  of  the  vendor's  being  in  possession 
does  not  shew  that  he  is  entitled  to  a  term,  or  to  any  speci- 
fic interest;  Keech  v.  Hall  (a).  The  only  mode,  therefore, 
by  which  he  can  shew  that  he  is  really  possessed  of  what  he 
contracts  to  sell,  is  by  producing  his  title.  It  is  objected 
that  a  party  is  not  bound  to  do  that  which  is  impossible. 
But  the  true  question  is,  whether  it  is  an  implied  term  in 
the  agreement,  that  the  title  to  the  freehold  should  be  pro- 
duced. If  it  be,  and  the  vendor  knew  it  was  impossible  for 
him  to  fulfil  that  term  of  the  agreement,  he  ought  not  to 
have  so  contracted.  The  argument  of  inconvenience  is, 
therefore,  entitled  to  no  weight,  since  all  the  difficulty  may 
be  avoided  by  introducing  a  few  words  in  the  agreement. 
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Den  man,  C.  J.  in  this  term,  delivered  the  judgment  of 
the  Court. 

This  case,  which  was  tried  before  me  at  Guildhall,  and 
in  which  a  rule  for  entering  a  nonsuit  was  obtained,  and 
trgued  before  my  brothers  Littledale,  Parke,  and  Patteson 
and  myself,  turns  on  the  question,  whether  a  lessee  in  pos* 
session,  who  contracts  in  general  terms  to  assign  his  lease, 
can  be  called  on  by  the  proposed  assignee  to  shew  that  the 
lessor  had  a  good  title  to  demise. 

However  this  proposition  may  have  been  doubted  in 
former  times,  the  observations  of  Lord  Eldon  in  White  v. 


(a)  1  Doug).  21, 
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Foljambe(a),  and  in  Deverell  v.  Lord  Bolton{b),  and  of  Sir 
William  Grant ,  M.  R.  in  Fildes  v.  Hooker  (c),  certainly 
went  far  to  decide  it  in  the  affirmative,  though  the  judgment 
in  each  case  proceeded  upon  another  ground. 

But  in  the  case  of  Purvis  v.  Rayer(d),  Richards,  C.  B., 
after  great  consideration,  evidently  after  consultation  with 
Lord  Eldon,  held  that  the  purchaser  of  the  residue  of  a  term 
for  years,  from  a  vendor  in  possession,  had  a  right  to  call 
for  the  lessor's  title. 

All  these  were  cases  in  equity,  arising  on  bills  for  specific 
performance ;  and  Lord  Eldon,  and  more  particularly  Sir 
William  Grant,  both  advert  to  the  possibility  of  a  distinction 
between  them  and  actions  for  damages  to  be  recovered  at 
law  for  breach  of  contract.  We  cannot,  however,  help 
thinking,  that  the  opinion  of  these  eminent  judges,  and  the 
decisions,  especially  that  of  Purvis  v.  Mayer,  are  authori- 
ties upon  the  general  question,  whether  it  arise  in  a  Court  of 
Law  or  Equity,  and  that  the  true  ground  of  refusing  relief 
by  a  specific  performance  in  these  cases  is,  that  the  vendor, 
by  his  contract,  was  bound  to  make  out  a  good  title  in  all 
respects  to  the  subject  agreed  to  be  sold,  including  the  right 
of  the  lessor  to  demise,  and  that  he  has  not  done  so.  If  that 
be  his  contract,  he  must  equally  fail  in  a  Court  of  Law,  un- 
less he  can  prove  a  performance  of  it  on  his  part.  And  no 
reason  occurs  to  us,  why,  as  the  Courts  of  Law  and  of 
Equity  would  put  the  same  construction  on  a  contract  for 
the  sale  of  a  freehold  estate,  they  should  do  otherwise  in  re- 
spect of  a  contract  for  the  sale  of  a  leasehold. 

The  cases  at  law  have  not  been  numerous  on  the  subject 
of  contracts  to  grant  or  sell  leases.  That  of  Gwillim  v. 
Stone  (e)  was  disposed  of  before  the  subject  was  so  much 
considered  as  it  has  since  been  in  the  cases  in  equity.  *  Be* 
sides  the  points  actually*  decided  were,  <first,  that  on  a  con^ 
tract  to  grant  a  lease  {there  is  do  engagement  necessarily 


(a)  11  Ves.  337,  ante,  42. 
(6)  18  Ves.  505. 
(c)  2  Meriv.  424. 


(d)  9  Price,  488,  ante,  41. 

(e)  3  Taunt.  433. 
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arising  by  implication  of  law,  that  the  lessor  has  sufficient 
power  to  grant  such  a  lease,  and  should  shew  a  good  title ; 
for  the  Court  arrested  the  judgment,  on  the  ground  that  it 
was  not  a  good  breach  of  an  agreement  to  grant  a  lease  to 
state,  that  the  defendant  had  not  shewn,  and  had  not  a  suffi- 
cient title;  and  the  second  point  decided  was,  that  there  was 
no  contract  implied  in  point  of  fact,  to  deliver  an  abstract 
of  title  on  an  agreement  to  grant  a  lease.    In  Temple  v. 
Brown  {a)  the  question  arose  as  to  the  latter  point,  but  it 
cannot  be  considered  as  having  been  decided  by  it.    In 
George  v.  Pritchard{b),  on  an  agreement  in  general  terms, 
to  sell  an  existing  lease,  Lord  Tenterden,  C.  J.  was  of  opi- 
nion, that  no  contract  to  make  out  a  complete  title  would 
be  implied,  and  that  the  vendor,  without  an  express  stipula- 
tion, was  not  bound  to  produce  his  lessor's  title ;  and  he 
considered  the  cases  in  equity  as  deciding  merely  that  a  ven- 
dor, on  a  bill  for  a  specific  performance,  could  not  compel 
a  purchaser  to  take  a  lease  without  shewing  the  lessor's  title. 
On  the  other  hand,  there  is  a  decision  of  Lord  Ellenborough 
which  appears  by  no  means  unworthy  of  consideration.    In 
an  action  for  work  and  labour,  brought  by  Mr.  Denew,  the 
auctioneer,  against  Mr.  Deverill,  the  plaintiff  in  the  Chan- 
cery suit  against  Lord  Bolton  above  referred  to,  the  defence 
was  negligence  in  conducting  the  sale.     Several  witnesses 
proved  it  to  have  been  long  the  constant  usage  of  auctioneers 
employed  to  sell  leasehold  property  to  insert  a  proviso  in 
the  particular,  that  the  vendor  shall  not  be  called  upon  to 
shew  his  lessor's  title.     The  jury  found  a  verdict  for  the  de- 
fendant, with  his  lordship's  full  approbation.     He  thought 
tbe  plaintiff  guilty  of  gross  negligence,  in  not  adhering  to 
die  practice  which,  he  observed,  had  very  properly  sprung 
op  among  auctioneers,  to  insert  such  a  proviso.     We  have 
therefore  that  learned  judge's  opinion  of  the  reasonableness 
of  the  practice,  and  the  fact  that  it  has  so  prevailed  in  the 
ordinary  course  of  business,  which  is  strong  to  shew  the 
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(a)  6  Taunt.  60. 


(b)  Ryan  &  Moody,  417,  ante,  41. 
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general  understanding,  that  a  vendor  is  bound  to  make  out  a 
good  title  in  all  respects,  upon  the  sale  of  a  leasehold,  unless 
the  contrary  be  expressed. 

For  the  reasons  above  given,  we  come  to  the  conclusion, 
that,  unless  there  be  a  stipulation  to  the  contrary,  there  is 
in  every  contract  for  the  sale  of  a  lease,  an  implied  under- 
taking to  make  out  the  lessor's  title  to  demise,  as  well  as 
that  of  the  vendor  to  the  lease  itself,  which  implied  under- 
taking is  available  at  law  as  well  as  in  equity ;  and  we  can* 
not  adopt  the  distinction  acted  upon  in  George  v.  Pritckard. 

It  was,  however,  contended,  that  admitting  the  general 
doctrine,  the  terms  of  the  instrument  in  this  case  (as  in  that 
of  Spratt  v.  Jeffery{a) )  shewed,  that  both  parties  intended 
to  waive  the  question  of  title,  and  that  this  was  to  be  inferred 
from  the  short  residue  of  the  term,  the  small  value  of  the 
property,  and  the  absence  of  any  premium  for  the  lease. 

From  these  circumstances,  and  from  the  agreement  "  to 
take  the  lease  and  fixtures  as  per  list,"  we  might  think  it 
very  probable  that  the  contracting  parties  never  thought  of 
the  title.  But  this  cannot  be  stated  higher  than  as  a  very 
probable  conjecture :  and  it  would  be  dangerous  to  defeat 
the  general  rule  by  speculations  on  the  possible  intention  of 
the  parties. 

It  follows,  that  the  purchaser  had  a  right  to  call  for  proof 
of  the  lessor's  title,  before  he  parted  with  his  money,  and  as 
no  title  was  shewn,  this  action  for  refusing  to  complete  the 
purchase  cannot  be  maintained. 


Rule  absolute. 


(a)  5  Mann.  &  Rjl.  188;  10  Barn,  &  Cress w.  201. 
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The  King  v.  The  Inhabitants  of  Great  Wakering. 

JdY  an  order  of  two  justices,  Samuel  Bullock,  his  wife  and  A.  demised 
children,  were  removed  from  the  parish  of  Great  Wakering  ^  f^jfc* 
to  the  parish  of  Great  Wigborough,  both  in  the  county  of  jointly,  at  16/. 
Essex.     On  appeal,  the  Court  of  Quarter  Sessions  quashed  cupied  and00" 

the  order,  subject  to  the  opinion  of  this  Court  upon  the  P«d  the  rent 
_        .  and  the  rates : 

following  case :  —Held,  that 

The  respondents  having  proved  that  the  pauper  had  ac»  B\dld  n°t  ^ 

quired  a  derivative  settlement  from  his  father  in  the  appel-  ment  either  by 

hot  parish,  the  appellants  endeavoured  to  establish  a  sub-  men^orby06" 

sequent  settlement  acquired  by  the  pauper  himself,  either  being  rated 
t  .i  i  •  i  i  and  paying 

by  renting  a  tenement  in  the  respondent  parish,  or  by  pay-  the  rates. 

ing  rates  in  respect  thereof,  under*  the  following  circum-     Sembk,  that 
°  r  °  evidence  was 

Stances :  inadmissible 

87  Feb,  J  827.  By  indenture  of  lease,  between  Catherine  JJ^SJ^Ed' 
Sumner,  widow,  of  the  one  part,  and  the  pauper  and  John  that  B.  should 
Clay  of  the  other  part,  Mrs.  5.  demised  to  the  pauper  and  tenailt  and 
Clay  certain  premises,  situate  in  the  respondent  parish,  to  that  C.  was 
hold  from  fioth  March  then  next,  for  fourteen  years,  if  surety. 
Mrs.  S.  should   so  long  live,  at  the  yearly  rent  of  \6L 
Covenant  by  the  lessees,  jointly  and  severally,  for  payment 
of  the  taxes,  rates  and  assessments,  but  no  covenant  for  pay- 
ment of  the  rent;  and  previously  to  the  29th  September  then 
next,  to  lay  out  30/.  in  repairs,  and  thereafter  to  keep  and 
have  the  premises  in  repair.    It  also  contained  a  covenant 
by  Mrs.  S.  to  repay  the  30/.  in  case  the  lessees  should  be 
lawfully  evicted. 

This  lease  having  been  read  on  the  part  of  the  appellants, 
the  pauper  swore  that  the  premises  were  hired  by  him  of 
Mrs.  $.,  and  consisted  of  three  cottages,  two  of  which 
formed  one  double  tenement,  and  an  acre  of  land ;  that  he 
occupied  the  whole  under  the  lease,  and  paid  the  stipulated 
rent  for  above  five  years,  inhabiting  one  of  the  cottages  and 
cultivating  the  land,  and  underletting  the  residue;  that 
Clay  never  came  near  the  premises  during  the  five  years, 
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1834.         or  paid  any  part  of  the  rent,  but  that  he  once  lent  the 

J^£^'/      pauper  money  to  enable  him  to  pay  the  rent  then  due. 
The  King  ,_,  ...  r 

Vt  1  he  appellants  also  gave  in  evidence  receipts  for  rent, 

InhGwri"  °f  as  paid  by  the  PauPer>  as  fol,ows: 
Watering.        "  Received   of  Mr.  Samuel  Bullock  the  sum  of  eight 

pounds,  for  a  half  year's  rent,  due  Michaelmas,  1830,  for 

houses  and  land  in  the  parish  of  Great  Wakering. 

Signed,         Catherine  Sumner'9 

The  respondents  objected,  that  the  lease  constituted  a 
joint  demise  to  the  pauper  and  Clay,  at  16/.  a  year,  which 
was  not  sufficient  to  confer  a  settlement  under  the  provi- 
sions of  6  Geo.  4,  c.  57,  the  act  in  force  at  the  date  of  the 
demise.  The  appellants  replied,  that  the  liability  to  pay 
the  reserved  rent  was,  in  law,  several  as  well  as  joint,  and 
they  proposed  to  call  the  attorney  who  had  prepared  and 
attested  the  execution  of  the  lease,  and  who  had  acted  for 
all  parties  throughout  the  transaction,  for  the  purpose  of 
shewing  that  Clay  was  not  intended  to  be  tenant  jointly 
with  the  pauper,  but  that  it  was  the  intention  and  under* 
standing  of  all  parties  that  the  pauper  should  be  sole  tenant, 
and  that  Clay  was  included  in  the  lease  merely  as  a  surety  for 
the  due  payment  of  the  rent  by  the  pauper.  This  evidence 
was  objected  to,  as  tending  to  contradict  the  language  and 
vary  the  effect  of  the  indenture,  but  it  was  admitted  by  the 
sessions. 

With  respect  to  the  settlement  by  payment  of  rates,  the 
pauper  proved  that  once,  during  his  occupation  under  the 
lease,  he  paid  a  rate  to  a  Mr.  Smith,  whom  he  believed  to 
be  one  of  the  parish  officers  of  Great  Wakering;  and  a  rate 
made  for  the  relief  of  the  poor  of  that  parish  was  produced, 
in  which  the  pauper  was  assessed  in  the  following  manner : 
"  Value  of  property  6/.,  Samuel  Bullock,  house  and  land,  six 
shillings."  The  pauper  occupied  nothing  else  in  the  parish 
in  question,  and  Clay  was  not  rated.  It  was  contended,  on 
the  part  of  the  respondents,  that  this  furnished  no  evidence 
of  the  pauper's  having  been  rated  and  paid  a  rate  in  respect 
of  the  premises  demised  by  the  lease,  and  that  at  all  events 
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tie  value  of  the  property  rated,  as  it  appeared  by  the  rate         t834. 

itself,  was  insufficient  for  the  purpose  of  acquiring  a  settle-      Wv-^/ 
menu     The  sessions  were  of  opinion  that  the  pauper  had  v 

acquired  a  settlement,  both  by  renting  a  tenement  and  by  Inhabitants  of 
paving  a  rate  in  respect  thereof,  and  quashed  the  order  of    Wakering. 
removal . 

The  questions  for  the  opinion  of  the  Court  are — first, 
whether  this  was  a  hiring  of  sufficient  value  under  the 
above  statute ;  secondly,  whether  the  evidence  of  the  attor- 
ney was  properly  received ;  and  thirdly,  whether  the  pauper, 
under  the  circumstances  above  stated,  acquired  a  settlement 
by  payment  of  rates. 

Knox  and  Cripps,  in  support  of  the  order  of  sessions. 

1.  In  Croft  v.  Gainsford(a)  and  Rex  v.  Marden(Jb)9  it  First  point: 
was  held  that  where  two  persons  rent  a  tenement,  and  the  firing, 
rent  is  under  20/.  a  year,  no  settlement  is  gained.  These 
cases  were  determined  upon  the  ground,  that  in  order  to 
gain  a  settlement  by  renting  a  tenement,  the  party  must 
have  credit  given  to  him  to  the  amount  of  10/.  a  year. 
That  doctrine  was  exploded  in  Hex  v.  Hooe(c);  and  it  was 
there  settled,  that  it  is  sufficient  if  the  party  conies  to 
settle  upon  a  tenement  of  10/.  a  year,  whether  credit  was 
given  to  bim  to  that  amount  or  not.  The  pauper  came 
to  settle  upon  and  occupied  the  whole  of  the  premises. 
C/ay  never  came  to  the  premises  or  paid  any  part  of 
the  rent.  The  covenant  to  pay  the  rates  and  taxes  is 
joint,  but  there  is  no  express  covenant  to  pay  the  rent. 
Each  would  therefore  be  jointly  and  separately  liable  to 
pay  the  whole. 

II.  The  attorney,  who  knew  the  whole  circumstances  of  Second  point: 
the  case,  was  proposed  to  be  called,  to  shew  that  Clay  was  p*™]  e^nce 
only  a  surety.    The  Court  properly  admitted  this  testimony; 

(«)  2  Bott.  130.  8.  C.  2  Bolt.  134;  Say.  Rep.  8. 

(*)  *  Burr.  Sett.  Cases,  311;  (c)  4  East,  362;  1  Smith,  60. 
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Rex  v.  Scammonden(a)9  Rex  v.  Lamdon(b),  Rex  v.  Olney(c), 
Rex  v.  Chead/e(d).  [Denman,  C.J.  The  distinction  is, 
that  strangers  may  give  evidence  to  contradict  a  deed,  but 
parties  cannot  (e).  This  is  an  inquiry  as  to  what  the  con- 
tract was.]  The  attorney  was  called  to  explain,  and  not  to 
contradict  the  deed.     [Denman,  C.  J.  He  was  not  called 


Distinction  be- 
tween a  traverse 
by  strangers  of 
the  operation  of 
a  deed  by  plea 
of  non  feoffavit, 
&c.  and  a  tra- 
verse by  parties 
and  privies  of 
the  making  of 
the  deed  by 
plea  of  non  est 
factum. 


(a)  3  T.  It.  474. 

(b)  8  T.  R.  379. 

(c)  1  Maule  &  Selw.  387. 

(d)  3  Barn.  &  Adol.  833. 

(e)  Parties  and  privies  to  deeds 
indented  are  estopped  from  deny- 
ing the  operation  of  the  instruments 
which  they  have  thus  solemnly 
authenticated.  They  can  get  rid 
of  the  e fleet  of  such  instruments 
only  by  at  once  denying  their  legal 
existence,  by  a  plea  of  non  est 
factum.  Strangers,  on  the  other 
hand,  who  are  not  bound  by  the 
estoppel,  and  are  not  presumed  to 
be  conusant  of  the  operation  of 
the  deeds  pleaded  against  them, 
are  not  bound,  and  are  not  even 
allowed,  to  plead  non  est  factum, 
but  must  plead,  according  to  the 

case, 

— non  concessit,   II.  24  E.  3, 

fo.  37,  pi.  2 ;    P.  20  E.  4,  fo.  1, 

pi.  4;    Hynde'a  case,  4  Co.  Rep. 

71  6; 

— non  feoffavit,  Basset  v.  Prior 
of  St.  John  of'  Jerusalem,  18  £  4, 
to.  28,  29,  pi.  27  ;  M.  2  //.  6, 
fo.  2,  pi.  1;  MoineWs  case,  M. 
10  H.  6,  fo.  7,  pi.  23 ;  P.  28  H  6, 
fo.  6,  pi  .3;  P.  12  E.  4,  fo.  4, 
pi.  9; 

— non  dedit,  Retne's  case,  T. 
38  E.  3,  fo.20;  P.  2  H  4,  fo.  21, 
pi.  19;  Dyer,  122  6. 

— non  dimisit,  Co.  Litt.  47  b. 

This  mode  of  pleading  opens  to 
both  the  litigant  parties  a  wider 


field  of  inquiry  than  the  precise 
issue  raised  upon  non  est  factum. 
Thus  the  plea  of  non  dimisit  puts 
in  issue  not  only  the  fact  of  the 
demise,  but  the  capacity  of  the 
alleged  lessor  to  make  such  de- 
mise: Co.  Litt.  47  b;  Taylor  v. 
Needham,  2  Taunt.  282.  So,  where 
the  grant  of  a  reversion  or  of  a 
remainder  is  alleged,  the  adverse 
party,  pleading  non  concessit, 
might  (before  4  Anne,  c.  16,  s.  7, 8,) 
have  shewn  that  the  tenant  for 
life  had  not  attorned,  though  he 
might  have  traversed  the  attorn- 
ment; Dyer,  31a;  Gourny  v.  Sir 
Edward  Cleere,  ib.  3 1  6,  in  marg. ; 
(but  in  Hudson  v.  Jones,  1  Salk.  90, 
it  appears  to  have  been  held  that 
the  attornment  is  admitted  unless 
it  be  specially  traversed;)  or  that 
the  grantor  had  nothing,  or  thnt  no- 
thing passed  by  the  grant ;  Eden's 
case,  6  Co.  Rep.  15  6.  So,  under 
non  dedit  pleaded  to  a  gift  in  tail 
by  deed,  it  may  be  shewn  that  the 
alleged  donor  had  nothing  in  the 
land  at  the  time  of  the  supposed 
gift:  Martaine  v.  Hardy,  Dyer, 
122  6. 

On  the  other  hand,  if  an  ad- 
vowson  be  stated  in  pleading  to 
have  been  granted  by  deed,  and 
issue  is  taken  upon  the  grant  by  a 
stranger  to  the  deed,  who  pleads 
non  concessit  per  factum,  if  it  can 
be  shewn  that  the  grantor  granted 
without    deed  or  by  a  different 
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upon  to  explain  any  thing  in  the  deed.]     The  case  in  this         i8S4. 
respect  is  analogous  to  Wilson  v.  Hart  (a),  a  case  referred       y^K/**' 
to  in  Walton  v.  Shelley  (b),  and  Rex  v  L/angunnor(c).  Vm 

III.  The  pauper  gained  a  settlement  by  being  rated  and  InJ>nbitarit8  of 
paying  the  rates.     It  may  be  objected  that  in  consequence    Wakering: 
of  6  Geo.  4,  c.  57,  no  person  can  gain  a  settlement  by  Third  point: 
being  rated  and  paying  the  rates,  unless  the  circumstances  Settlement  by 
of  his  holding  were  such  that  he  could  have  obtained  a         ° 
settlement  by  the  occupation  of  the  same  premises.     But 

it  is  sufficient  if  the  party  has  been  rated  and  paid  the 
rates  in  respect  of  a  separate  occupation  by  him  of  premises 
worth  more  than  10/.  a  year. 

IV.  In  addition  to  these  three  questions,  submitted  to  Fourth  point: 
the  consideration  of  this  Court  by  the  Court  of  Quarter  hiring  under 
Sessions,  the  decision  of  that  Court  may  be  supported  upon  two  deimws. 
another  view  of  the  case.     The  pauper  may  be  considered 

as  the  tenant  of  a  moiety  of  the  premises  to  Mrs.  S.,  and 
the  tenant  of  the  other  moiety  to  Clay\  Rex  v.  Duns  Tew(d). 


Here,  contra.  It  has  been  frequently  observed,  that  cer- 
tainty is  of  peculiar  advantage  in  the  laws  relating  to  the 
poor.  If  the  construction  contended  for  upon  6  Geo*  4,  c. 
57,  be  adopted,  the  decision  of  the  Court  now  will  be  at' 
variance  with  decisions  upon  the  59th  Geo.  3,  c.  50,  which 


deed,  it  will  be  sufficient:  per 
Tinckden,  J.,  H.  43  E.  3,  fo.  1, 
pi.  4 ;  Heath,  Max.  80. 

But  no  traverse  can  be  taken 
upon  the  effect  of  a  deed.  Thus, 
if  in  an  action  between  A.  and  £., 
&  pleads  a  feoffment  by  deed  by 
C,  4.,  whether  party  or  stranger 
to  the  deed,  cannot  reply  that  C. 
died  seised:  H.  24  £.3,  fo. 37, pi. 2. 
And  see  1  Wins.  Saund.  23  (5). 

Whether,  under  the  plea  of  riens 
J*»*  per  le  fait,  the  execution  of 
the  deed  is  admitted,  M.  5  H.  7, 
fo8,  pi.  19;  Bro.  General  Isnte, 


pi.  38,  79;  Kitch.  242, — and  whe- 
ther a  stranger  to  the  deed  may 
have  such  a  plea,  M.  10  H.  6, 
fo.  7,  pi.  23;  Bro.  Ettr anger  at 
fait,  pi.  32, — appear  to  be  vexatae 
qusestiones. 

And  see  P.  18  E.  3,  fo.  16,  pi.  16; 
29  Ass.  pi.  56. 

Here,  both  the  contending  pa- 
rishes are  ttrangen  to  the  deed. 

(a)  7  Taunt.  295. 

(b)  1  T.  R.  301,  tried  before  and 
cited  by  Willet,  J. 

(c)  2  Barn.  &  Adol.  616. 

(d)  Burr.  S.  C.  398.  - 


E  * 
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1834.        is  in  pari  materia,  and  for  the  present  purpose  is  the  same. 

Jj*"j,  The  Court  will  hesitate  long  before  they  will  put  a  dif- 

t?.  ferent  construction  upon  statutes  which  are  in  pari  materia. 

h'h  Great  °*  This  €ase  has  been  decided  b7  *«  v-  Tonbridge  («),  for 
Wakerimo.  though  in  that  case  the  question  arose  upon  the  59  Geo.  3, 
c.  50,  and  not  upon  the  6  Geo.  4,  yet  Bay  ley,  J.,  in  deliver- 
ing the  judgment  of  the  Court,  treated  the  two  statutes  as 
differing  only  in  other  respects.  There,  the  pauper  had 
rented  and  occupied  premises  of  insufficient  value,  unless  he 
could  be  considered  as  sole  occupier  of  a  garden.  -Bay ley, 
J.  says,  "  It  is  stated  in  the  case,  that  though  the  pauper 
took  the  garden,  it  was  agreed  between  him  and  Maynard, 
that  they  should  share  the  expense  and  profit.  It  ia  also 
stated  that  Maynard  paid  the  pauper  half  the  rent,  and 
that  the  garden  was  thus  occupied.  It  is  not  in  terras  stated 
that  there  was  a  joint  occupation,  but  as  Maynard  was  en- 
titled to  participate  in  the  occupation,  we  think  it  must  be 
taken  that  he  did,  and  if  so  the  pauper  cannot  be  considered 
as  occupying  more  than  a  moiety  of  the  garden.  Unless 
the  garden  was  separately  occupied  by  the  pauper  the 
whole  year,  no  settlement  was  obtained."  Independent 
however  of  authority,  there  is  nothing  upon  the  modern 
tenement  act  to  shew  any  intention  that  there  should  be 
any  difference  in  this  respect  between  it  and  the  previous 
tenement  acts.  It  is  necessary  now,  as  it  was  necessary 
formerly,  that  the  party  shall  have  been  bonft  fide  liable  to  a 
rent  of  10/.  a  year  independently  of  any  other  person.  If 
the  argument  on  the  other  side  were  correct,  any  number 
of  persons  taking  and  occupying  together  a  house  of  the 
value  of  10/.  would  be  entitled  to  a  settlement. 

With  regard  to  the  question  whether  a  settlement  was 
gained  by  being  rated  and  paying  rates,  it  is  clear  that 
under  the  6  Geo.  4,  this  kind  of  settlement  law  is  repealed, 
because  the  same  circumstances  which  are  required  in 
order  to  gain  a  settlement  by  occupying  a  tenement  are 

(a)  9  Dowl.  &  Ryl.  128;  6  Barn.  &  Cressw.  88. 
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required  in  the  case  of  a  settlement  by  payment  of  rates         1834. 
assessed  upon  the  party.  ^*v^s 

Tlie  King 
v. 
Dbnman,  C.  J. — It  does  not  appear  to  me  that  this  Inhabitants  6C 

If d Cat 

letting  conferred  a  settlement,  since  it  was  a  joint  letting    Warring. 

to  the  two.     If  a  lease  be  made  to  A.  and  B.  at  16/.  rent, 

it  imports  that  as  between  themselves  each  is  only  to  pay  a 

rent  of  8/.  a  year,  and  though  each  may  be  liable  to  the 

landlord  for  the  whole!  yet  each,  for  the  purpose  of  gaining 

a  settlement,  must  be  considered  as  holding  only  a  moiety. 

In  this  case  the  letting  Was  to  both;  they  were  to  pay  the 

rent  jointly,  add  the  occupation  was  to  be  joint.     The 

occupation   being  taken  to  be  joint,  each  occupies   less 

than  10/.  a  year.     I  do  hot  understand   Mr.  Knox  to  say 

that  the  6  Geo.  4  at  all  alters  the  state  of  the  law  which 

existed  before;  nor  do  I  think  that  Rex  v.  Hdoe  is  in  his 

favour,  since  there  the  letting  was  to  one.     Whether  this 

evidence  was  receivable  or  not  makes  no  difference,  since 

assuming  that  it  was  admissible  the  letting  was  to  the  two 

jointly,  and  therefore  the  rent  was  not  of  sufficient  amount. 

As  to  the  other  ground,  that  Clay  may  be  considered  as 

letting  his  moiety  to  the  pauper,  that  is  not  found  by  the 

sessions,  and  we  cannot  infer  it. 

Littledalb,  J. — 'I  am  of  the  same  opinion.  If  there 
bad  been  a  joint  and  several  covenant  to  pay  the  rent,  I  do 
not  see  what  difference  it  would  have  made,  since  the  de- 
mise was  to  the  two  jointly.  The  letting  was  to  the  two  as 
joint  tenants.  The  pauper  only  occupied  one  half  in  his 
own  right,  and  the  other  as  bailiff  to  Clay,  and  he  would 
be  liable  to  account  for  that  to  Clay;  he  can  only  be  con- 
sidered as  renting  this  tenement  at  8/.  a  year.  If  he  had 
actually  made  a  contract  with  the  other  lessee,  that  would 
have  been  sufficient,  but  no  such  contract  is  found.  With 
regard  to  the  settlement  by  payment  of  rates,  the  same  is 
required  to  confer  a  settlement  by  payment  of  rates,  as  to 
gain  a  settlement  by  renting  the  land. 
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1834.  Taunton,  J. — It  is  laid  down,  that  where  a  tenement 

T,    K  of  the  value  of  20/.  is  occupied  by  two,  both  shall  acquire 

v.  a  settlement,  but  where  the  value  is  under  £0/.  neither 

Great*  °  Sa'ns  a  settlement-  The  reason  of  this  is,  that  if  it  were 
Wakering.  otherwise,  the  inconvenience  arising  from  it  would  be  into- 
lerable; for  if  forty  persons,  for  the  same  purposes,  were 
to  rent  a  tenement  of  the  value  of  10/.,  each  of  them  would 
be  entitled  to  a  settlement;  the  manifest  design  of  the 
statute  would  thereby  be  eluded,  and  the  parishes  would 
be  loaded  with  poor.  In  this  case  a  settlement  was  not 
gained,  because  the  rent  for  the  whole  was  jointly  payable 
by  the  two  lessees,  and  was  only  16/.  a  year.  If  the  parol 
.evidence  were  properly  received,  I  do  not  think  it  would 
vary  the  case.  It  would  leave  the  demise  by  the  lessor 
on  the  lease  the  same.  As  to  the  underletting,  there  is  no 
evidence  at  all  of  it.  Clay,  it  would  appear,  was  to  be 
merely  the  surety,  and  there  is  no  evidence  to  shew  that  he 
underlet  to  Bullock. 

A  settlement  by  rating  depends  on  the  same  circum- 
stances as  a  settlement  by  renting  the  land. 


Patteson,  J. — It  is  perfectly  clear  that  this  is  a  joint 
lease  as  regards  the  landlord.  Whether  the  parol  evidence 
was  admissible  or  not,  it  does  not  vary  the  lease  as  between 
the  parties  to  this  case.  The  inclination  of  my  mind  is, 
that  it  was  not  admissible  between  these  parties,  although 
between  the  parties  to  the  instrument  it  might  be  so  (a).  But 
if  it  be  so,  it  does  not  shew  that  the  letting  was  different ; 
it  was  still  a  joint  letting.    All  the  old  cases  shew  that  pre- 


(a)  A  demise  by  parol  being  in 
the  realty,  is  of  an  equally  high 
nature  as  &  demise  by  deed.  In 
debt  for  rent  upon  a  lease  for 
years,  the  action  is  founded  upon 
tbe  demise,  and  the  deed  is  only 
evidence  of  such  demise :  therefore 
nil  debet  may  be  pleaded :  Warren 


v.  Comett,  2  Lord  Raym.  1500; 
S  C.  8  Mod  107,  323,  382.  But 
this  circumstance  does  not  appear 
to  exclude  the  operation  of  the 
rule,  that  where  an  agreement  is 
reduced  into  writing,  the  parties 
-shall  be  bound  by  the  terms  of  the 
written  document. 
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bye-law  had  beeo  shewn  to  fourteen  attorneys  practising  in  1834. 

the  said  city  of  Norwich,  who  then  stated  they  knew  of  its  J^s^/ 

existence,  but  several  of  them  said  that  such  knowledge  *. 

was  purely  from  accidental  circumstances :  that  the  same  J"***069  of 

r        J  Norfolk. 

copy  was  produced  to  tweuty-four  other  attorneys,  all  prac- 
tising in  the  said  city,  and  that  every  one  of  them  then  de- 
clared that  they  were  wholly  ignorant  that  such  resolution 
or  bye-law  had  been  made.  There  were  other  affidavits  of 
ignorance  of  the  existence  of  the  rule.  The  notice  of  entry 
and  respite  does  not  supersede  the  usual  notice  of  trial  of 
an  appeal,  but  eight  days'  notice  of  trial  is  required  to  be 
given'  in  addition  to  such  notice  of  entry  and  respite. 

The  affidavits  in  opposition  to  the  rule  stated,  that  at  the 
meeting  of  the  justices  at  the  close  of  the  October  sessions, 
1830,  in  the  grand  jury  room,  Lord  Suffitld  gave  notice  of 
an  intention  to  submit  a  motion  regulating  the  entry  and 
respite  of  appeals  against  orders  of  removal  at  the  next 
sessions :  that  at  a  meeting  of  the  magistrates  in  the  grand 
jury  room,  in  the  January  sessions,  1831,  a  motion,  was  put 
accordingly,  and  the  sessions  unanimously  made  the  resolu- 
tion in  question.  That  advertisements  of  all  these  proceed- 
ings were  respectively  inserted  in  two  of  the  newspapers  by 
the  clerk  of  the  peace,  about  the  time  when  they  took 
place :  that  this  was  the  ordinary  course  in  knaking  rules  of 
court,  and  that  the  proceedings  had  been  published  in  the 
usual  manner.  That  ever  since  the  making  of  the  rule,  the 
practice  of  the  court  has  been  regulated  by  it  That  there 
was  reason  to  believe  that  the  rule  was  generally  well  known 
to  attorneys  practising  at  the  sessions  of  the  county  of 
Norfolk. 

Sir  J.  Scarlett  and  Justin  now  shewed  cause.  It  is  said 
that  the  attorney  for  the  appellants  was  not  aware  of  the  rule. 
The  two  litigating  parishes  are  situate  within  two  or  three 
miles  of  Norwich.  Then  it  is  said  that  twenty-four  attorneys 
in  the  city  of  Norwich  were  ignorant  of  the  rule.  That  is 
very  probable,  since  in  the  city  of  Norwich  there  are  peculiar 


Hie  King 
v. 
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1834.         regulations  respecting  the  poor,  which  makes  the  knowledge 
of  the  rule  of  no  interest  to  them.     There  is  no  affidavit 
that  the  attorneys  resident  in  the  county  were  ignorant  of 
Justices  of     the  rule.     This  is  a  matter  entirely  within  the  discretion  of 

Norfolk 

the  court.  The  sessions  have  a  right  to  make  such  rules 
regulating  the  practice  of  their  court  as  they  think  proper, 
provided  they  be  not  unreasonable,  in  which  case  this  Court 
will  hold  them  void.  The  rule  in  question  is  one  of  obvious 
convenience  to  the  respondent  parish,  and  no  hardship 
upon  the  appellants.  (Here  they  were  stopped  by  the 
Court.)  [Denman,  C.  J.  The  only  question  can  be,  whe- 
ther the  rule  is  contrary  to  law.] 

Follett  and  Palmer,  in  support  of  the  rule.  If  justice 
has  not  been  done,  this  Court  will  interfere  with  the  pro- 
ceedings of  the  court  below.  This  appeal  was  entered  and 
respited  at  the  Epiphany  sessions.  The  usual  course 
there,  is  to  give  a  reasonable  notice  of  trial  before  the  next 
sessions.  In  this  case,  before  the  last  rule  of  the  Court  of 
Quarter  Sessions,  the  appellant  was  bound  to  give  eight 
days'  notice  of  trial.  Such  a  notice  was  given  in  this  case ; 
aud  when  the  appellants  came  to  the  sessions  to  try  the 
appeal,  it  was  dismissed,  on  the  ground  of  non-compliance 
with  a  rule  requiring  notice  of  entry  and  respite  to  be  given 
within  one  calendar  month  afterwards.  The  sessions  bad 
no  power  to  make  this  rule ;  for  it  deprives  the  appellants 
of  the  benefit  of  the  provisions  of  an  act  of  parliament, 
giving  them  the  right  of  trying  their  appeal,  upon  giving 
reasonable  notice  of  their  intention  so  to  do.  The  King  v. 
The  Justices  of  Wiltshire  (a)  is  very  similar  to  this  case. 
There  the  appeal  was  entered  at  the  April  sessions,  notice  of 
appeal  having  been  previously  given.  Subsequently  a  new 
rule  of  practice  was  promulgated,  by  which  notice  of  trial 
was  to  be  given  on  or  before  the  Monday  in  the  week  next 
before  the  sessions.    The  promulgation  of  the  rule  was  not 

(a)  10  East,  404. 
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known  to  the  attorney  of  the  appellants,  but  for  want  of        1834. 

this  notice  the  appeal  was  dismissed.     The  Court  of  K.  B.     ^T*C*m/ 

*r  m  The  Kino 

however  issued  a  mandamus  to  the  sessions  to  hear  the  v. 

appeal ;  and  Lord  Ellenborough  said,  "  Here  it  appeared      Norfolk 
that  a  new  rule  of  practice  with  respect  to  giving  notice 
bad  been  recently  made  by  the  sessions,  of  which  the  ap- 
pellants* attorney  had  no  knowledge,  but   he  conformed 
himself  to  the  former  practice;  and  under  these  circum- 
stances it  would  be  too  much  to  conclude  the  appellants 
from  having  the  case  heard."    There  are  a  variety  of  cases 
in  which  this  Court  has  interfered  with  the  decision  of  the 
Court  of  Quarter  Sessions,  where  justice  has  not  been 
done :    Rex  v.  Justices  of  Lancashire  (a).  Rex  v.  Justices 
of  Essex  (b),  Rex  v.  Justices  of  West  Riding  of  Yorkshire 
(in  re  Joshua  Bower)  (c),  Rex  v.  Justices  of  West  Riding  of 
Yorkshire  (d).     Even  if  the  sessions  had  power  to  make 
the  rule,  this  Court  will  interfere  to  see  that  justice  is  done 
in  the  individual  case.      The  sessions  ought  to  have  ad- 
journed the  case.     [Penman,  C.  J.  The  statute  (e)  declares 
that  no  appeal   shall   be  proceeded  in   unless   reasonable 
notice  be  given,  and  that  the  reasonableness  of  the  notice 
shall  be  determined  by  the  justices  of  the  peace  at  the 
quarter  sessions  at  which  the  appeal  is  made,  and  if  reason- 
able notice  is  not  given,  then  the  appeal  is  to  be  adjourned.] 
The  Court  of  Quarter  Sessions  are  to  adjourn  the  appeal, 
and   not  to  dismiss  it:   Rex  v.  Justices  of  Buckingham- 
shire (f).    [Patteson,  J.  If  the  Court  of  Quarter  Sessions 
have  only  power  to  adjourn  the  appeal,  the  rule  would  be 
utterly  useless.      Denman,  C.  J.  The  appeal  might  go  on 
for  ever,  by  being  adjourned  constantly  from  one  sessions 
to  another.]     Au  adjournment  could  not  take  place  at  the 
second  sessions.     The  attorney  of  the  appellant  swears  that 
be  was  ignorapt  of  the  rule;  and  it  was  only  advertised  once, 

(a)  7  Barn.  &  Cress*.  691.  (<Q  Ante,  vol.  ii.  390. 

(6)  2  Chit.  Hep.  385.  (e)  9  Geo.  1,  c.  7,  s.  8. 

(c)  Ante,  vol.i.  426;  4  Barn.  &  (/)  3  East,  342. 
AdoL  685. 
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1834.        and  then  it  was  placed  at  the  conclusion  of  a  very  long  ad* 
vertisement.    The  rule,  in  effect,  causes  two  notices  to  be 

v.  requisite  instead  of  one. 

Justices  of 


The  Kjkc 


Norfolk. 


Den  man,  C.J. — The  last  ground  is  a  very  striking  one. 
The  Court  of  Quarter  Sessions  are  to  judge  of  the  reasona- 
bleness of  the  notice ;  but  the  statute  does  not  authorize 
them  to  require  two  notices.     This  practice  is  sworn  to, 
and  is  illegal.     It  might  be  a  good  legislative  enactment, 
but  the  statute  only  requires  one  notice.    The  inconvenience 
of  imperfect  notices  does  not  arise,  since  the  reasonableness 
of  the  notice  is,  by  the  statute,  to  be  determined  by  the 
justices  of  the  peace  at  the  quarter  sessions  to  which  the 
appeal  is  made ;  and  if  it  shall  appear  to  them  that  reasona- 
ble notice  was  not  given,  then  they  are  to  adjourn    the 
appeal  to  the  next  sessions,  and  then  finally  determine  the 
same.    This  Court  would  be  very  slow  in  controlling  the 
discretion  of  the  justices  where  that  discretion  has  been 
fairly  exercised.     At  the  same  time  I  must  say,  that  I  think 
it  desirable  that  the  Court  of  Quarter  Sessions  should  not 
frequently  vary  their  rules,  and  they  should  rather  incline 
to  hear  the  merits  of  an  appeal  than  dismiss  it  on  technical 
objections. 

Littlbdale,  J.  concurred. 

Taunton,  J.— I  entertain  very  considerable  doubt  upon 
the  points  which  have  been  discussed.  We  have,  I  think, 
nothing  to  do  with  the  promulgation  of  the  resolution  of 
the  Court  of  Quarter  Sessions.  It  is  a  rule  of  that  court. 
The  King  v.  The  Justices  of  Buckinghamshire  has  been 
quoted.  That  decision,  however,  has  nothing  to  do  with 
the  present,  case.  That  case  turned  on  the  provisions  of 
9  Geo*  1,  c.  8,  and  the  provisions  of  that  statute  do  not 
apply  to  the  sessious  after  the  appeal  has  been  entered  and 
respited.     That  statute  does  not   therefore  apply  to   this 


The  Kino 
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case,  but  only  to  the  sessions  to  which  the  appeal  is  made.         1834. 
The  case  which  has  been  the  most  pressed,  and  which  I 
think  the  nearest  to  this,  is  The  King  v.  The  Justices-  of  v. 

Wiltshire,  but  between  that  case  and  this  there  is  a  very      v^Ip^ 
material  difference.     Here  the  rule  was  made  at  the  Epi- 
phany sessions  in  1831,  and  was  published  in  two  newspa- 
pers shortly  afterwards.     We  should  not,  I  think,  look  with 
eagles'  eyes  at  the  advertisement.     Whether  it  was  placed 
in  a  corner  of  the  newspaper  or  printed  in  small  type  is 
immaterial :  it  is  sufficient  for  the  purpose  of  notoriety  that 
it  is  published.     It  was  a  rule  of  court,  and  it  was  the  duty 
of  an  attorney  practising  in  that  court  to  know  the  practice. 
I  do  not  feel  the  argument  which  has  been  pressed  of  the 
ignorance  of  the  attorney.     I  should  be  sorry  to  lay  down 
the  proposition  that  the  attorney  is  not  to  obey  the  rules  of 
court  because  he  does  not  know  them,  particularly  now  that 
so  many  rules  of  this  Court  have  been  published.     This 
rale  was  made  two  years  before  the  appeal  was  entered. 
In  The  King  v.  The  Justices  of  Wiltshire  the  appeal  was 
entered  in  April,  and  the  rules  were  published  after  the 
April  sessions.     Therefore  the  two  cases  are  very  different. 
The  exercise  of  discretion  must  be  governed  by  the  parti* 
cular  circumstances  of  each  particular  case.     I  have  stated 
thus  much  that  it  may  not  be  thought  that  1  adopt  the 
arguments  which  have  been  urged  to-day. 

The  last  objection  is  decisive.  Here  it  appears  there 
was  a  rule  in  force  at  the  sessions  in  question,  by  which 
a  notice  of  the  entry  is  required  as  well  as  the  notice 
of  appeal.  The  Court  of  Quarter  Sessions  had  no 
authority  to  make  that  rule;  and  it  follows  therefore 
that  they  bad  no  right  to  refuse  to  hear  the  appeal  on 
that  ground. 

Patteson,  J. — I  think  that  the  mandamus  should  issue 
upon  the  last  ground.  I  do  not  at  all  mean  to  say  that  it 
might  not  issue  upon  the  other.     Here  the  old  notice  is 
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continued  aw*  another  required.     The  court  might  as  well 

have  made  a  rule  that  notice  should  be  given  from  day  to 

day. 

£?8tices  of  Rule  absolute. 

Norfolk 


The  King 
v. 


The  King  v.  The  Inhabitants  of  Oulton. 

full  aee  in™  UPON  an  appeal  against  an  order  of  two  justices  for  the 
1839,  hired  removal  of  Hannah  Barnes,  a  single  woman  with  child, 
the  consent  of  fr°m  the  parish  of  Aikton  in  the  county  of  Cumberland,  to 

her  father,  tne  township  of  Oulton  in  the  same  county,  the  Court  of 
with  whom  up  \  . 

to  that  time  Quarter  Sessions  confirmed  the  order,  subject  to  the  opi- 
she  had  lived, 


to 


i  naa         ,   njon  Qf  ^8  Qouri  Up0n  the  following  case  : 
a  farmer  r  ° 


at  weekly  John  Barnes,  the  father  of  the  pauper,  was  bora  in  the 

for8hTm  during  townsn'P  of  Oulton,  and  had  a  settlement  there  until  the 

harvest.    She    year  1830,  when  he  acquired  a  settlement  by  estate  in  the 
remained  with  •!,.*•,  ■  .    •         .    «         •        •••  •• 

the  fanner        parish  of  Aikton,  the  pauper  being  at  that  time  living  with 

three  weeks,      ner  father  as  part  of  his  family. 

and  then  re-  *  . 

turned  to  her        The  pauper  was  bom   in  the  year  1 800,  she  had  never 

father.  In  the  gajnec|  anv  settlement  in  her  own  right;  she  had  once  before 

following  year  D  J  . 

the  daughter     the  present  removal,  namely,  in    1827,  being  then  of  age, 

again  tolhe      Sone  *°  ^er  s>8ter'8  m  Oulton  to  lie  in  of  a  bastard  child, 

same  farmer      and  remained  there  until  she  was  recovered,  her  father  pay- 
to  assist  in  the  . 
harvest,  and      Ing  the  expenses,  and  then  returned  to  her  father  s ;  but  ex- 

the  father  on     ceptinor  on  that  occasion,  always  up  to  the  time  of  the  re- 

this  occasion  .  . 

received  the      moval,  lived  with  her  father  as  part  of  his  family.    She  did  the 

wages  from  his  WQrk  of  h      fatber*s  house,  and  before  and  at  the  time  of  the 
daughter  on  ' 

her  return.  On  appeal  was  the  main  support  of  his  family.  In  the  autumn  of 
both  occasions,  .  __  %     .  .     .        .  r   .  -,  m_  .  ,      . 

a  returning        1829,  the  pauper  being  then  of  the  age  of  '23  years,  with  the 

home  as  soon    consent  and  at  the  desire  of  her  father,  hired  herself  to  one 
should  be  William  Wilson,  residing  at  some  miles  distance  in  an  ad- 

°VCd  d  tf  'th    JommS  Pa"sn> at  weekly  wages,  to  work  for  him  during  his 

daughter,  and    harvest;  she  remained  living  with  Wilson  and  working  for 
expected  by 

the  father.    Held,  that  the  daughter  was  emancipated,  per  Denman,  C.  J.,  Taunton,  J. 
and  Patteson,  J. ;   dissent iente  LiUledale,  J. 

Semble,  When  a  child  is  of  age,  emancipation  is  to  be  prim  A  facie  presumed ;   the 
contrary  when  the  child  is  under  age. 
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him  under  the  hiring,  for  three  weeks  and  upwards,  when         1&34. 
she  received  her  wages  and  returned  home,  bavins  been       v-^v-^/ 
absent  from  her  father's  house  three  weeks  and  two  days.  „. 

In  the  following  autumn  she  hired  herself  again  with  Inhabitants  of 
the  consent  and  at  the  desire  of  her  father  to  the  said  Wil- 
liam H 'ilson,  to  assist  him  in  his  harvest;  on  this  occasion 
she  served  Wilson,  living  with  him  under  this  hiring  a  fort- 
night, received  her  wages,  and  returned  home  as  before, 
having  been  absent  from  her  father's  house  at  this  time  two 
weeks  and  two  days.  On  this  latter  occasion  she  gave  her 
wages  to  her  father,  who  expended  them  for  the  use  of  the 
family.  The  pauper  had  not  on  either  of  these  occasions 
any  intention  of  abandoning  her  home,  but  on  both  occa- 
sions she  fully  intended  to  return,  and  her  father  expected 
that  she  would  return  to  him,  as  soon  as  the  harvest  work 
at  Wilsons  was  done. 
The  Court  of  Quarter  Sessions,  upon  these  facts,  found 

that  the  pauper  was  emancipated,  and  did  not  follow  the 

settlement  acquired  by  her  father  in  Aikton  in  1830. 
The  question  for  the  opinion  of  the  Courjt  is,  whether 

the  sessions  were  warranted  in  the  conclusion  they  have 

drawn,  that  under  such  circumstances  the  pauper  was  by 

these  hirings,  or  either  of  them,  in  point  of  law  emancipated. 

If  they  were,  the  order  to  be  confirmed  ;  if  not,  to  be  set 

aside. 

Armstrong,  in  support  of  the  order  of  sessions.  The 
pauper  was  emancipated.  She  was  more  than  21  years  of 
age,  and  by  entering  into  a  contract  of  hiring  and  service, 
although  only  for  a  short  period,  she  was  severed  from  her 
father's  family,  and  no  longer  subject  to  his  control ;  Rex  v. 
Roach  (a).  It  is  true  she  intended  to  return,  but  the  case 
cited  shews  that  to  be  immaterial.  The  intention  of  the 
child  is  unimportant :  if  there  be  a  period  during  which  the 
child,  being  of  age,  is  not  under  the  control  of  the  parent, 

(a)  6  T.  Rep.  247. 
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1834.        emancipation  takes  place.      Rex  v.  Sowerby(a)  will  pro- 

f^?T*/       bablv  be  cited  to  show  that  a  child  is  not  emancipated  by 

r.  an  absence  during  harvest  time,  but  in  that  case  the  child 

Inhabitants  ot  nacj  not  enterec|  jnto  a  contract  inconsistent  with  the  con- 

OULTON. 

trol  of  the  parent 

.  Aglionby,  contra.  If  the  party  in  this  case  is  emanci- 
pated, a  child  who  works  for  daily  wages,  under  a  contract 
of  hiring,  must  also  be  holden  to  be  emancipated.  The 
question  of  emancipation  depends  upon  the  intention  of 
the  child  to  sever  itself  from  the  family  of  the  parent; 
Rex  v.  Rotherfield  Greys  (b),  Rex  v.  Hardwicke(c).  In  Rex 
v.  Sower  by,  Grose,  J,  said  that  there  is  no  pretence  for 
saying  that  the  pauper's  going  out  for  a  few  weeks  at  har- 
vest time  would  operate  as  an  emancipation.  In  Rex  v* 
Roach  it  was  considered  that  the  daughter  was  emanci- 
pated, because  she  went  abroad  into  the  world  to  seek  her 
own  livelihood  with  the  intention  of  separating  herself 
from  her  father's  family.  In  this  case  the  daughter  was 
the  support  pf  her  father's  family.  She  lived  with  her 
father,  gave  him  her  wages,  hired  herself  with  his  consent 
and  fully  intended  to  return.  As  emancipation  depend* 
upon  intention,  there  was  no  emancipation  in  this  case* 

♦  .» 
Denman,  C.  J. — It  appears  to  me  that  in  this  case  the 

sessions  have  done  right  in  finding  that  the  daughter  was 

emancipated.    The  daughter  and  father  are  upon  very  gc«od 

terms,  but  she  was  £1  years  of  age,  and  it  was  at  her  option 

whether  she  would  give  her  wages  to  her  father  or  not.    Rex 

v.  Lytchet  Maltravers(d),  and  some  other  cases,  shew*  that1 

if  she  had  hired  herself  when  under  age  and  had  rtetnVned 

when  of  age,  she  would  have  been  emancipated.  ;  It  cari 

make  no  difference  that  she  had  hired  herself  after  she  war 

twenty-one,  and  the  length  of  service  can  make  no  distihcv 

♦  ■    ■    #'.**} 

(a)  2  East,  276.  (c)  5  B.  &  Aid.  174.     ■     t.  | 

(6)  2  Dowl.  &  Ryl.  028 ;  S.  C.  (d)  1  Mann.  &Ryl.  25;  7  Barn. 

1  Barn.  &  Cressw.  345.  &  Cress w.  226. 
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tion.  We  are  extremely  anxious  to  make  the  rules  on  this  1834. 
subject  as  clear  as  possible.  There  is  a  material  difference 
between  the  case  where  the  child  is  of  age  and  where  it  is 
under  age.  When  the  child  is  of  age,  if  any  independent  Inhi*bitnnts  of 
act  has  been  done  by  her,  emancipation  takes  place,  and 
the  burthen  of  proof  lies  upon  the  party  contending 
that  the  child  is  not  emancipated/  In  Rex  v.  Hardwicke, 
Lord  Tettterden,  C.  J.,  lays  down  this  rule :  "  During  the 
minority  of  the  child  he  will  remain  almost  under  any  cir- 
cumstances unemancipated ;  but  where  the  new  settlement 
is  acquired  by  the  parent  after  the  child  has  attained 
twenty-one,  it  will  not  be  communicated,  unless  in  fact  the 
child  continues  part  of  the  family.  Where,  therefore,  at 
that  period  he  is  absent  employed  in  gaining  a  livelihood 
for  himself,  1  think  he  no  longer  remains  a  member  of  the 
family."  In  this  case  the  daughter  was  employed  in  gaining 
a  livelihood  for  herself,  and  therefore  was  emancipated. 

Littledale,  J. — It  appears  to  me  that  the  pauper  was 
not  emancipated.  When  above  twenty-one  years  of  age, 
she,  with  the  consent  of  her  father,  hired  herself  out  on 
two  occasions  for  the  harvest:  on  each  occasion,  as  the 
case  also  finds,  she  intended  to  return,  and  her  father  ex- 
pected that  she  would  return.  At  the  commencement  of 
the  harvest,  many  persons  hire  themselves  for  the  harvest 
without  any  intention  of  emancipating  themselves.  Here 
the  family  were  maintained  by  the  daughter,  and  for  any- 
thing that  appears  to  the  contrary,  the  bed  which  she  occu- 
pied at  her  father's  house  was  kept  for  her.  It.  might  as 
well  be  contended  that  if  she  went  out  for  the  day  to  work 
as  a  char-woman,  she  would  cease  to  be  a  member  of  the 
family.  There  are  expressions  used  by  Lord  Kenyan  in 
Rex  v.  Roach,  in  favour  of  this  view  of  the  case ;  and 
Ashhurst,  J.,  who  was  a  great  sessions  lawyer,  says,  "  When 
a  child  becomes  of  age,  it  is  optional  in  him  either  to  con- 
tinue with  his  parents,  or  not,  as  he  pleases.  He  is  then 
sui  juris ;  and  if  he  leave  his  father's  house  and  put  himself 

VOL.  III.  F 
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1834.  under  some  other  control,  this  is  a  kind  of  public  notifi- 

The  King  cation  that  he  intends  to  leave  bis  father's  family."     Here 

?•  the  service  was  of  a  temporary  nature,  and  it  was  to  do 

Inhabitants  of  .  ,  .  .  T  , 

Ollton.  harvest  work,  not  household  work.  It  was  merely  occa- 
sional service,  and  she  was  not  out  of  the  control  of  her 
father.  Rex  v.  Sowerby  arose  on  a  certificate,  and  although 
different  from  the  present  case,  the  observation  of  Grose,  J. 
is  applicable. 

Taunton,  J. — Certainty,  in  the  administration  of  every 
branch  and  department  of  the  law,  is  of  the  greatest  import- 
ance; but  if  it  be  of  importance  in  any,  it  is  more  especially 
so  in  sessions  law.  I  have  no  hesitation  in  saying,  that  pro* 
digious  expense  is  incurred  in  splitting  hairs  upon  questions 
of  this  description.  I  cannot  distinguish  this  case  from  Rex 
v.  Roach.  I  do  not  trouble  myself  to  inquire  whether  that 
case  was  well  or  ill  decided  since.  1  see  in  it  no  contraven- 
tion of  any  principle  of  law ;  if  there  were,  I  might  think  it 
right  to  reconsider  it.  1  will  read  the  circumstances  in  that 
case.  "The  pauper,  when  she  was  twenty-two  years  of 
age,  was  delivered  of  a  bastard  child,  for  the  maintenance 
of  which  a  bond  was  given  to  the  parish  officers  of  Roach, 
and  she  continued  still  living  with  her  father.  About  balf 
a  year  afterwards  she  left  her  father's  house,  went  to  a 
farmer's  in  the  parish  of  Roach  as  a  wet  nurse,  and  lived 
there  eight  weeks,  for  which  she  was  paid  8s.  At  the  expira- 
tion of  eight  weeks  she  returned  to  her  father's."  Here, 
the  pauper  being  twenty-three,  by  the  consent  and  at  the 
desire  of  her  father  (and  of  course  every  parent  in  the 
situation  of  life  of  these  persons  would  consent  to  their 
children  going  out  to  obtain  an  honest  livelihood  by  their 
own  labour,)  went  to  work  with  him  during  the  harvest,  not 
to  work  at  harvest  work.  It  is  by  no  means  an  uncommon 
thing  to  hire  some  other  persons  to  do  the  work  of  the 
house  during  harvest  time,  in  aid  of  the  persons  who  are  in 
the  service.  The  case  states  that  the  pauper  was  hired  during 
the  harvest.     She  lived  with  her  master  during  the  whole 
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time  as  well  by  night  as  by  day ;  she  remained  living  and        1834. 

working  with  him  for  three  weeks  and  two  days.     It  is     rUT^C^ 
S_  •  •  "e  King 

stated  that  she  received  her  wages,  on  the  first  hiring,  but  v.  t&tfjE9 

it  is  not  stated  what  she  did  with  them.  We  are  cons*-  InhoS*o».  °f 
quently  at  liberty  to  suppose  that  she  kept  them  for  her 
own  use.  In  what,  therefore,  does  this  case  differ  from  Rex 
v.  Roach  (a)  ?  In  the  one  the  daughter  went  away  for  eight 
weeks,  in  the  other  for  three  weeks.  If  she  is  emancipated 
by  eight  weeks,  she  is  so  by  three  weeks.  If  she  is  not  eman- 
cipated, I  know  not  where  the  "  filum"  is  to  be  placed. 
Being  of  opinion  that  certainty  is  of  the  greatest  import- 
ance, I  think  this  ought  to  be  considered  a  case  of  emanci- 
pation. 

Patteson,  J. — I  cannot  distinguish  this  case  from  Rex 

v.  Roach.    There  the  absence  was  for  eight  weeks,  here  it 

was  for  three.     Under  the  contract  the  master  might  have 

obliged  her  to  be  absent  from  home,  and  might  legally  have 

compelled  her  to  remain  with  him.     It  is  said  she  entered 

into  the  contract  with  the  assent  of  her  father;  but  he  could 

toot  have  compelled  her  return,  as  she  was  of  age.     The 

distinction  is  broadly  laid  down  in  several  cases  between 

thft  case  where  the  child  is  of  age,  and  the  case  where  the 

child  is  under  age.     When  the  child  is  of  age,  the  onus  is 

thrown  on  the  other  side  to  prove  that  such  child  was  not 

emancipated.     Rex  v.  Sower  by  did  not  turn  on  the  ques- 

ti&ti  of  emancipation.    The  point  there  was,  whether  the 

ton  was  residing  with  his  mother  under  the   certificate. 

The  conclusion  to  which  the  Court  came,  in  the  case  of 

Jter  v.  Stmerby,  is  therefore  not  a  decision  contrary  to  that 

in  the  Case  of  Rex  v.  Roach. 

Order  of  Sessions  confirmed. 

(a)  6  T.  R  247 ;  ante,  63,  65,  66. 
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v^s^L/  The  King  v.  The  Justices  of  Buckinghamshire. 

The  Court  will   ThESIGER,  in  this  term,  obtained  a  rule  calling  upon 

not  issue  a        tw0  justices  of  the  county  of  Buckingham  to  shew  cause 
mandamus  to  J  ,. 

magistrates  to   why  a  mandamus  should  not  issue  to  them,  commanding 

do  an  act  sub-  tnem  tQ  mafce  and  issue  their  warrant  of  distress  for  levying 
jecting  them  to  \  j 

an  action,  of     upon  the  goods  of  A.  Baines,  clerk,  the  sum  of  9««  4s.  4o. 

event  may  be     rate(*  ail(*  as8esse(*  uPon   him  f°r  tne  re"ef  °f  tne  Poor  Q* 
doubtful.  the  parish  of  Adstock,  in  the  said  county. 

the  owner  of  a       From  the  affidavits  it  appeared  that  Mr.  Baines,  the  rector 

form  composed  0f  Adstock,  had  been  rated  at  9/.  4s.  Ad.,  in  respect  of  a 

partly  of  grass 

land,  who,        farm,  being  part  of  the  glebe.     Upon  refusal  to  pay  this 

uponthedeter-  rat      ^e  was  summoned  before  the  magistrates  of  Bucks  to 
mination  of  a  '  ° 

lease,  takes  answer  the  complaint  of  the  churchwardens  &c.  of  Adstock, 

SieSfarmbya  an(*  uPon  the  inquiry  before  the  justices,  the  question  whe- 

servant,  who  ther  or  not  the  farm  was  in  Mr.  Baines 's  occupation  being 

the  purposes  raised,  evidence  to  the  following  effect  was  given. 

of  protection,        j?or  some  years  the  farm  had  been  in  the  occupation  of  one 

but  without  *  * 

dealing  with      Coles,  as  tenant  under  a  lease,  which  would  not  expire  until 

uSTbletobe       APril>  1835'  at  the  rent  of  17^'  105#     °n  the  ]  lth  of  °C" 
rated  ratable     tober,  1833,  it  was  agreed  between  Coles,  (who  desired  to 

a  partvbenefi-  relinquish  the  farm  and  lease,) and  Mr.  Baines,  that  in  con- 

cially  occupy-   gideration  of  Coles's  paying  the  arrears  of  his  rent  up  to  that 
ing;  quart.         .  .       .        .  ...,.,,    . 

time,  and  paying  in  addition  44/.,  being  about  one  quarters 

rent,  and  also  leaving  upon  the  farm  certain  buildings  erected 
by  him  at  his  expense,  and  abandoning  his  claim  as  an  off- 
going  tenant,  for  the  usual  remuneration  for  fallowing  and 
acts  of  husbandry,  Mr.  Baines  should  accept  a  surrender 
of  the  lease.  This  agreement  was  in  all  respects  executed. 
On  the  same  day  Coles  delivered  the  key  of  the  farm-house 
to  a  labourer  sent  by  Mr.  Baines,  which  labourer  bad  from 
that  day  continued  to  reside  in  it,  for  the  purpose  of  pro- 
tecting the  buildings  on  the  farm,  but  without  doing  any 
other  acts  of  occupation  upon  the  lands.  Coles  swore  that 
if  he  had  been  appraised  out  of  the  farm  in  the  customary 
way,  his  claim  upon  the  landlord,  Mr.  B.,  would  have 
amounted  to  about  40/.,  and  that  at  the  time  he  quitted  the 
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farm  he  considered   the  herbage  and  keeping  of  80  acre3         1834. 

of  grass  land  and  32  acres  of  arable  land,  then  having  a      _,    „ 

.  ThcKiKo 

crop  of  clover,  from  thence  to  the  time  when  the  lease  was  v. 

to  have  expired,  would  have  been  worth  about  60/.     It  was  The3^es  of 
under  these  circumstances  that  Mr.  Baines  was  rated  for 
an  occupation  subsequent  to  the  11th  of  October.     The 
justices  entertaining  a  doubt  whether,  upon  the  evidence,  an 
occupation  by  Mr.  Baines  (as  by  law  in  such  cases  required) 
had  been  proved,  declined  granting  a  warrant  of  distress, 
which  was  prayed  of  them  by  the  churchwardens  &c.  of 
Adstock.     In  the  course  of  the  same  term,  against  this  rule, 
Adolphus  shewed  cause.    The  44/.  which  the  tenant  paid, 
and   the  rights  which  he  relinquished  upon  quitting   the 
tenancy,  Mere  the  price  which  he  paid  for  being  allowed  to 
do  so  before   the  expiration  of  the  term  for  which  he  had 
engaged  to  hold  the  premises,  and  probably  also  for  dilapi- 
dations.    The  overseers  chose  to  consider  this  as  rent  paid 
in  advance,  so  as  to  constitute  a  beneficial  occupation  on 
the  part  of  Mr.  Baines*      Not  one  act  has  been  done  to 
evidence  a  beneficial  occupation  by  Mr.  Baines,  and  the 
magistrates  have  thought  that  no  such  occupation  was  esta- 
blished.    The  Court  will  not  compel  the  magistrates  to  do 
that  which  is  against  their  judgment,  in  a  matter  in  which  the 
act  of  parliament  has  given  them  a  discretion,  although  if  they 
had  refused  to  hear  the  complaint  of  the  churchwardens  &c, 
a  mandamus  certainly  might  issue.   A  mandamus  was  granted 
formerly  to  compel  magistrates  to  issue  warrants  of  distress; 
but  that  was  when  magistrates  acted  ministerially  only. 

Ttiesiger,  contra\    It  is  of  very  frequent  occurrence  to 

toiue  a'  mandamus  to  magistrates  requiring  them  to  grant  a 

Warrant  of  distress.     [Liitledale,J.  Such  applications  used 

'  ib  tie  refused.]    Rex  v.  Justices  of  Middlesex  (a).     In  Rex  v. 

Justices  of  Buckinghamshire  (6),  the  Court  would  have  granted 

'"the  rule,  had  they  not  considered  that  their  decision  would 


■ .  i 


(a)2  Kcnyon,'  'foS.  '  tftf  2  fcowl.  5c  Ryl!  689  j  1  B.  &  C.  485. 
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1834.         certainly  involve  the  magistrates  in  an  action  in  which  a  very 

v^*v-^       doubtful  point  of  law  would  be  raised  ;  Chanter  \.Glubb(a). 

v.  The  only  question  here  is,  whether  there  can  be  any  doubt 

The  Justices  of  whether  this  is  an  occupation  in  respect  of  which  Mr.  Babies 
Bucks.  .  f  r 

was  ratable.     It  is  said  that  the  overseers  attempt  to  set  up 

the  agreement  between  Mr.  J3.  and  his  tenant,  and  the  acting 
upon  it  as  amounting  to  a  receipt  by  Mr.  B.  of  a  kind  of  profit 
rent.  No  such  attempt  is  made.  The  tenant  paid  rent  only 
up  to  the  11th  of  October,  1833,  and  the  rate  is  made  after 
that  time  for  an  occupation  by  Mr.  B.,  commenced  under 
these  circumstances.  The  farm  was  quitted  by  the  tenant, 
and  of  course,  for  all  ordinary  purposes,  the  occupation  of  the 
landlord  commenced.  The  landlord  sent  a  servant  in  hus- 
bandry, who  merely  continued  there  to  take  care  of  the  pro- 
perty ;  but  inasmuch  as  Mr.  fl.. derived  a  benefit  from  this 
occupation,  from  that  time  he  was  liable  to  be  rated.  [Taun- 
ton, J.  That  is  the  question, — whether  there  was  an  occupa- 
tion beneficial  to  the  landlord  for  which  he  was  liable  to  be 
rated?  It  does  not  follow  that  because  the  tenant  ceased  to 
occupy,  the  landlord  became  the  occupier.]  It  would  afford 
great  opportunities  for  evasion  if  a  landlord,  upon  losing  his 
tenant  and  putting  in  his  servant,  should  be  permitted  to  say 
that  he  was  not  in  the  occupation.  Here,  too,  there  is  grass 
land,  the  grass  upon  which  was  growing  for  the  benefit  of 
Mr.  Baines.  He  can  neither  say  that  he  did  not  occupy, 
nor  that  he  did  not  derive  a  benefit  from  the  occupation. 
[Taunton,  J.  Is  not  this  a  case  in  which  the  justices  are  au- 
thorized to  decide  whether  there  has  been  such  a  beneficial 
occupation  as  would  make  the  party  liable  ?  Granting  that 
the  Court  will  interfere  in  the  way  contended  for,  it  must 
be  in  a  very  clear  case.]  This  is  a  clear  case.  Mr.  Baines 
ought  to  be  rated  to  the  extent  of  the  benefit  of  his  occu- 
pation, although  certainly  not  to  the  same  amount  as  if  he 
had  a  good  tenant.  It  cannot  be  said  that  the  occupation 
of  grass  land  is  of  no  benefit,  and  the  question  is  not  as  to 

{a)  4  Mann.  &  RyL  334;  9  Barn.  &  Cressw.  479. 
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the  quantum  of  benefit,  but  whether  the  party  receives  any  1834. 

benefit  at  all.     The  proper  tribuual  for  deciding  whether  this      JT*T^^ 

L       ^  •  i  •  i  •  i-  ,    Tit  The h ma 

was  a  beneficial  occupation,  is  the  sessions;  to  which  Mr.  v. 

Baines  might  have  appealed  if  he  thought  himself  aggrieved,  The  Juices  of 
and  not  the  justices,  otherwise  than  at  sessions.     The  party 
has  allowed  the  sessions  to  go  by  without  appealing.     [Lit- 
tledale,  J.  I  suppose  you  admit  that  if  we  were  to  grant  a 
mandamus  and  the  justices  were  to  issue  a  warrant  of  dis- 
tress, they  would  be  liable  to  damages  and  costs  in  an  action 
by  Mr.  Baines,  in  case  he  should  turn  out  to  be  right.] 
That  appears  not  to  be  doubtful,  Marshall  v.  Pitman(a). 
Upon  the  question  whether  this  is  an  occupation  in  respect 
of  which  the  landlord  is  ratable,  it  must  be  remembered 
that  there  is  a  great  difference  between  unoccupied  houses, 
and  houses  and  lands  untenanted.     In  Newlingv.  Pearse  (b), 
it  was  held  that  the  landlord  was  to  be  considered  to  be 
liable  to  pay  a  corn  rent,  which,  under  an  inclosure  act,  had 
been  directed  to  be  paid  in  lieu  of  tithes,  in  respect  of  a 
period  during  which  the  lands  were  uncultivated  and  unte- 
nanted.    [Taunton,  J.  The  corn  rent  was  payable  in  respect 
of  the  property,  but  the  poor-rate  in  respect  of  the  occu- 
pation.] 

Denman,  C.  J. — No  instance  is  shewn  in  which  magis- 
trates have  been  required  to  issue  a  warrant  to  levy  a  rate, 
where  they  have  exercised  their  judgment  as  they  have  done 
here.  They  are  called  upon  by  this  rule  to  do  the  oppo- 
site of  what,  in  their  judgment,  is  right;  and  therefore  I 
ttook  it  must  be  discharged. 

Littledale,  J. — I  think  we  ought  not  to  grant  this  rule 
to  compel  magistrates  to  do  that  which  will  make  them  run 
^e  risk  of  having  an  action  brought  against  them. 

Taunton,  J. — I  have  already  intimated  my  doubts  upon 

« 

(«)  9  Biogh.  595;   3  Moore  &  (b)  2  Dowl.&  Ryl.  607;  1  Barn. 

Scott,  745.  &  Cressw.  437. 
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this  question,  and  those  doubts  are  so  strong  that  I  think  we 
ought  not  to  grant  this  rule. 


The  King 
v. 

The  Justices  of      Patteson,  J.  concurred. 


Bucks. 


Rule  discharged  (a). 


(a)  Under  the  Reform  Act  (1  &  intention   of  cultivating  the  land 

2  W.  4,  c.  45,  s.  27,)  the  question  or  of  retaining  it  in  his  own  hands, 

has  frequently  arisen,   whether  a  acquires   the    privilege  or  incurs 

landlord,  who  enters  upon  the  ex-  the  disabilities  attached  by  the  act 

piration  of  the  term,  without  the  to  the  character  of  occupier. 


The  King  v.  The  Inhabitants  of  Buckingham. 

A  contract  by  UPON  appeal   against  an  order  of  two  justices,  by  which 
w   .  i,;a  f  i£«    Thomas  BarnelL  his  wife  and  two  children,  were  removed 

vant  hires  nun-  '  ' 

self  to  a  mas-  from  Maidsmorton  to  Buckingham,    the  Court  of  Quarter 
man  and  Sessions  quashed  the  order  by  consent  as  to  the  daughter 

groom  is  not     Sarah,  and  confirmed  it  as  to  the  other  paupers,  subject  to 

dissolved  by  '.    .  .  ,      rn       • 

a  subsequent     the  opinion  of  this  Court  on  the  following  case. 

contract  by  ^jie  birth-settlement  of  the  pauper  Thomas  Burnell  was 

which  he  r      * 

engages  to  bind  in  Buckingham. 

•fnTSerenT'       °n  the  28th  February,  1828,  he  was  hired  by  Mr.  Smith- 
character,  at     son,  then  residing  at  Maidsmorton,  as  a.  footman  and  groom 

higher  wages      r  .  r-j         i  i  n- 

aiidinaforeign  »or  a  )'ear*  a*  tne  wages  of  7/.  and  a  complete  suit  of  livery; 
country,  ue  went  into  the  service  on  the  following  day.  and  continued 

although  the  °       J' 

servant  ac-        therein  at  Maidsmorton  until  the  9th  of  May  following, 

mSntohiS    when  Mr'  Smith*<>»>  who  was  a  West  India  Pinter,  being 
such  foreign      about  to  visit  his  property   in  Berbice,  came  to  an  agree- 

service per^       ment  with  Burnell f  which  was  reduced  into  writing,  and  is 

formed  abroad  a8  follows  : — 
being  the  same 
as  that  origin-  "  Buckingham,  9th  May,  1828. 

ally  contracted       «  Au  agreement  entered  into  between  Thomas  Burnell, 

A  servant,    of  Buckingham,  on  the  one  part,  and  H.   Smithson,   Esq. 

nvineTu  Pa"  °^  Berbice,  on  the  other  part ;  viz.  The  first  named,  Thomas 
master  into  a 

foreign  country  during  a  portion  of  the  year  for  which  he  had  contracted  to  serve, 
(the  service  abroad  being  referable  to  the  yearly  hiring,)  is  not  thereby  disabled  from 
acquiring  a  settlement  by  service  in  England. 
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Burnell  does  engage  to  bind  himself  to  serve  if.  Smithson,        1834. 
Esq.  in  Berbice,  as  overseer  and  clerk  on  his  plantations     ^T^C^ 
for  the  term  of  three  years  from  the  first  day  of  his  arrival  v. 

in  Berbice,  at  a  salary  for  the  first  year  of  fifteen   pouuds,  JJJj"^ 
for  the  second  year  of  twenty  pounds,  and  for  the  third  year 
thirty  pounds,  current  money  in  Berbice. 

"  The  second-named,  H.  Smithson,  does  promise  to  pay 
the  above  money  as  it  becomes  due,  the  first-named  doing 
his  duty,  and  further  to  find  him  in  board,  lodgings,  and  doc- 
tor's charges,  as  is  usual  or  customary  for  overseers  in  the 
Colony  of  Berbice  aforesaid/' — Signed  by  both  parties. 

Mr.  Smithson,  on  the  preceding  day,  paid  Burnell  the 
sum  of  1/.  165.  [)d.  being  the  amount  of  three  months' 
wages,  at  the  same  time  taking  a  receipt  as  follows  : — 

"  Received,  the  8th  day  of  May,  1828,  of  H.  Smithson, 
Esq.  one  pound  sixteen  shillings  and  ninepence,  the  amount 
of  three  months'  wages.  "  Thomas  Burnell" 

U.  I65.  9d. 

Burnell  continued  with   Mr.  Smithson  at  Maidsmorton 
until  12th  May,  and  on  that  day  went  with  him  to  London, 
where  they  continued  until  20th  May,  when  they  embarked 
for  Berbice.     Burnell  acted  in  the  capacity  of  servant  to 
Mr.  Smithson  during  his    stay  in  England,  after  he  had 
quitted  Maidsmorton,  and  during  the  voyage.   They  arrived 
at  Berbice  on  10th  August  following.     Mr.  Smithson,  a  few 
*eeks  after  landing,  remained  at  a  friend's  house,  and  Burnell 
lived  with  him  as  a  servant;  after  which  they  proceeded 
to  Mr.  Smithson9s  plantation  at  Berbice ;   Burnell  then  en- 
tered upon  the  office  of  overseer  and  clerk,  and  acted  also 
**  servant  about  the  person  of  his  master,  and  lived  in  his 
taster's  house.     This  continued  until  February  following, 
U&29)  when  Mr.  Smithson  having  declared  his  intention  of 
burning  to  England,  Burnell  expressed  his  desire  to  return 
*l*o.    Mr.  Smithson  at  first  objected  to  it,  but  ultimately 
consented,  and  Burnell  did  accordingly  accompany  his  master 
to  England,  acting  in  the  capacity  of  his  servant  as  on  the 
outward  voyage  ;  they  landed  in  London  on  the  10th  May 
ui  the  same  year,  and  Burnell  continued  with  Mr.  Smithson 
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1834.        in  London  until  the   14th,  on  which  day   they  returned  to 

^^v-^       Mr.  Smithsons  residence  at  Maidsmorton,  and  Buniell  con- 

t,.  tinued  to  act  as  Mr.  Smithsons  servant  in  his  house  until 

Inhabitants  of  j8t  June,   without  anything  having  passed  as  to  hiring  or 

terms  of  service.     Three  or  four  days  previously  to  the  1st 
June,  Mr.  Smithson  told  Buniell  he  meant  to  give  him  20/. 
as  his  salary  up  to  that  time,  of  which  he  then  gave  him  K)/. 
and  promised  him  the  remainder  whenever  he  should  want 
it.     On  said  1st  June  Burnett  was   married,  and   in  the 
morning  of  that  day  (and  previously  to  the  marriage  taking 
place)  Mr.  Smithson  and  Bunie/l  came  to  an  agreement 
for  the  service  of  the  latter  as  a  weekly  servant  at  4s.  per 
week,  to  live  and  board  with  him  in  the  house.     Buniell 
continued  in  such  service  until   September  following,  and 
then   left,    and   received   the   remaining    10/.,  his   weekly 
wages  having  been  regularly  paid.     Bui  mil  was  never  ab- 
sent from  Mr.  Smith  son's  service  a  day  from  its  commence- 
ment in  February,  1 328,  to  its  termination  in  September,  1 829* 
The  whole  amount  of  the  wages  received  by  Buniell  for  his 
service  to  Mr.  Smithson  was  the  said  sums  of  1/.  \6s.  Qd*, 
20/.,  and  the  weekly  wages  after  the  marriage. 

The  question  for  the  opiniou  of  the  Court  is,  whether, 
under  the  circumstances  above  stated,  Buniell  gained  a 
settlement  in  Maidsmorton  ? 

Monro  in  support  of  the  order  of  sessions.  There  has 
been  in  this  case  no  service  under  the  yearly  hiriug ;  for  the 
first  hiring  was  dissolved  by  the  second  agreement.  Both 
hiring  and  service  must  concur.  The  service  under  this 
hiring  was  to  be  performed  in  Berbice,  where  the  poor  laws 
do  not  apply.  This  case  has  already  been  decided  by  Rex  v. 
Great  Chilton  (a),  in  which  Lawrence,  J.,  said,  "The  ques- 
tion in  the  present  case  is,  whether  or  not  there  was  a  disso- 
lution of  the  first  contract,  and  not  whether  or  not  there  was 
a  discontinuance  of  the  service;  for  in  Rex  v.  St.  Giles's, 
Reading,  the  pauper  continued  all  the  time  in  the  master's 
service;  and  there  is  no  difference  in  this  respect,  whether 

(a)  5  T.  H.  673. 
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the  contract  be  put  an  end  to  by  flux  of  time  or  by  agreement."        1834. 

It  is  true  that  Lord  Kenyan  in  that  case  differed  from  the       ^^n*^ 

rest  of  the  Court;  but  he  put  his  decision  on  the  ground  v, 

that  there  was  in  fact  no  dissolution  of  the  first  contract.  Inhabitants- of 

Buckingham. 
[Denman,  C.  J.  What  are  the  words  in  the  contract  of  the 

9th  May  which   operate  to  dissolve  the  former  contract  ?] 
There  are  no  express  words,  but  the  contracts  are  totally  in- 
consistent, both  the  nature  of  the  service  and  the  amount  of 
wages  being  different.     If  the  master,  after  the  9th  May,  had 
attempted  to  enforce  the  former  contract,  the  second  contract 
would  have  been  an  answer  to  his  claim.     [Denman,  C.  J. 
By  the  second  contract  the  servant  only  engaged  to  bind  him- 
self to  serve  Mr.  Smitkson  iu  Berbice,  as  overseer  and  clerk 
of  the  plantations.]  An  action  might  have  been  brought  upon 
this  contract  if  the  servant  had  refused  to  serve;  the  words 
are  sufficient  to  create  the  relation  of  master  and  servant. 
[Taunton,  J.  This  is  throwing  upon  the  Court  an  adjudica- 
tion upon  mere  matters  of  fact  which  the  sessions  ought  to 
have  decided  themselves.]     The  second  contract  is  a  con- 
tract to  serve  in  a  foreign  country.     The  parties,  when  they 
entered  into  it,   by  so  doing  dissolved  the  former   contract. 

Biggs  Andrews,  contra,  was  not  called  upon  to  argue. 

Denman,  C.  J. — The  argument  of  Mr.  Monro  is,  that 
the  effect  of  the  second  contract  is  to  put  an  end  to  the  first. 
It  seems  to  me,  however,  that  it  does  not  do  so.  The 
second  contract  is  only  an  undertaking  on  the  part  of  the 
Pauper  that  he  would  become  the  servant.  That  undertaking 
he  was  never  called  upon  to  perform ;  consequently  the 
original  contract  continued,  and  the  second  never  came  into 
operation  at  all.  There  is  forty  days  residence  under  the 
first  contract,  and  therefore  I  think  a  settlement  was  gained 
in  Maidsfiiorton. 

Littlebale,  J. — If  the  agreement  on  the  9th  May 
had  been  carried  into  effect,  it  might  have  been  a  different 
thing  ;  instead  of  that,  it  never  was  carried  into  effect,  but 


?G  cases  in  the  king's  bench, 

J834.         Bur nell  continued  to  serve  in  the  same  way  as  before.    He 

v^N/^fc/       was  a  servant  in  the  family  at  Berbice.     He  might  have  been 

IC    IKG     called  upon  to  execute  a  uew  contract,  but  he  never  did  so. 

Inhabitants  of  It  seems   very  clear  that  the  original   contract  continued. 

BdCK  INfilT  A  V       

The  time  of  his  marriage  was  above  a  year  after  the  first 
contract  was  entered  into. 

Taunton,  J. — The  argument  is,  that  the  first  contract 
was  vacated  by  the  second ;  and  for  the  purpose  of  shew- 
ing that  it  is  so,  Rex  v.  Great  Chilton  (a)  was  cited,  with 
respect  to  which  I  may  be  permitted  to  say,  that  much  as 
I  respect  the  authority  of  Lord  Kent/on,  (and  no  one  can 
hold  the  authority  of  that  great  Judge  higher  than  I  do) 
I  should  be  disposed  to  concur  with  the  opinion  of  the 
other  judges.  That  case  differs  most  materially  from  this. 
There  the  party  being  unmarried  hired  himself  as  a  farm 
servant  for  a  year ;  and  if  he  had  staid  a  whole  year  upon 
that  contract,  he  would  have  gained  a  settlement;  but  during 
the  course  of  the  year  he  agreed  with  his  master,  (it  was  not 
merely  an  executory  contract,  but  he  actually  agreed  with 
his  master)  for  a  year  from  that  time,  which  are  the  material 
words  there,  at  weekly  wages  and  at  a  higher  rate.  There 
the  Court  held  properly,  that  the  second  contract  being  in- 
consistent with  the  first,  the  necessary  consequence  was,  that 
the  latter  put  an  end  to  the  former.  Here,  that  is  not  so ; 
all  the  servant  does  here  is  to  bind  himself  to  serve:  he 
does  not  actually  enter  in  another  contract,  but  merely 
binds  himself  to  do  so.  He  merely  enters  into  an  agree- 
ment afterwards  to  be  completed.  It  is  not  immaterial  to 
see  that  when  the  parties  arrive  in  the  West  Indies  he 
'  serves  in  the  character  in  which  he  was  originally  hired.  I  do 
not  think  that  the  service  abroad  is  necessarily  inconsistent 
with  the  first  hiring.  Then  there  was  clearly  a  service  of 
forty  days  under  that  hiring.  I  know  of  no  decision  in  which 
it  has  been  held  that  the  mere  circumstance  of  the  master's 
going  abroad  destroys  the  settlement  of  the  servant,  if  the  ser- 
vice is  referable  to  a  yearly  hiring.   Here,  the  service  is  clearly 

(«)  5  T.  R.  672. 
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referable  to  the  first  contract;  and  I  think  the  circumstance 

of  the  service  being  partly  performed  in  a  foreign  country  of 

-.    u  The  Kino 

no  consequence  at  all.  Vu 

Inhabitants  of 
Patteson,  J. — The  question  turns  entirely  on  whether  BucRINGBAM- 
the  first  contract  was  determined  or  not.  I  think  the  ses- 
sions have  found  the  contrary;  they  have  found  that  he 
acted  all  the  time  he  was  in  the  West  Indies  as  a  servant,  and 
that  he  so  continued  to  do  all  the  time  until  he  came  home. 
Now,  the  second  contract  says  nothing  of  such  a  service, 
therefore  that  service  could  not  be  under  that  contract,  but 
under  the  first. 

Order  of  Sessions  quashed. 


The  King  v.  The  Inhabitants  of  Bishop  Wearmouth. 

UPON  an  appeal  by  the    township   of    Bishop   Wear-  Bishop  Wear- 
mouth  against  an  order  directed  to  the  churchwardens  and  mouth  consists 

.  of  seven  town- 

overseers  of  the  poor  of  the  township  of  Botchergate,  in  *Ai/>*,separate- 

the  parish  of  Saint  Cuthbert,  Carlisle,  in  the  county  of  J  ™mJning 
Cumberland,  and  to  the  churchwardens  and  overseers  of  One  is 
the  poor  of  the  parish   of  Bishop   Wearmouth,   in   the  Wearmouth°P 
county  of  Durham,  and  to  each  and  every  of  them,  for  the  and  another 
removal  of  a  pauper  and  his  family  from  the  said  township  mouth  Panns. 

of  Botchergate,  to  the  said  parish  of  Bishop  Wearmouth,  A  pauper 

wnose  setue™ 

ment  was  in 

Bishop  Wearmouth  Panns,  was  removed  to  the  parish  of  Bishop  Wearmouth.    The  pau- 

g-r  was  taken  with  the  order,  and  delivered  to  the  overseer  of  the  township  of  B.  W.  P. 
*  objected  to  take  him,  unless  a  demand  for  expenses  was  waived.  This  was  refused, 
and  the  pauper  was  taken  away.  The  churchwarden  of  the  parish  of  Bishop  Wearmouth 
was  subsequently  served  with  the  order,  and  the  pauper  delivered  to  him.  He  carried 
the  pauper  to  the  workhouse  of  the  township  of  Bishop  Wearmouth,  where  he  remained  : 
Held:  First,  that  service  on  one  of  the  churchwardens  of  the  parish  of  Bishop  Wear- 
month  was  insufficient,  being  service  upon  a  mere  stranger. 
Secondly,  that  the  sessions  should  have  quashed  the  order. 

Thirdly,  by  2kfi»nw,C.J.,  Littledale,J.;  dubitantibus  Taunton,  J.  and  Patteson,  J., 
that  the  inhabitants  of  the  township  of  Bishop  Wearmouth  might  appeal  against  this 
order,  although  they  were  not  bound  to  maintain  the  pauper  under  it. 

Semble,  that  the  order  could  not  be  amended  by  substituting  the  word  township  for 
parish. 
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1834.         the  Court  of  Quarter  Sessions  confirmed  the  order,  sub- 

ject  to   the   opinion  of    this   Court   upon  the   following 

v.  case : 

Inhabitants  of       The   or(Jer  f  removal    was  made   on    the  28t|,   day  of 

BrsHOP  J 

Wearmouth.    March,  1829,  and  the  execution  of  it  duly  suspended  on 

account  of  the  sickness  of  the  pauper's  wife ;  the  suspen- 
sion was  taken  off  on  the  12th  day  of  September,  1829,  the 
pauper's  wife  having  in  the  meantime  died,  and  a  further 
order  was  then  made  by  the  magistrates  on  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of 
Bishop  Wearmouth  to  pay  the  sum  of  5l.  7s.  6d.,  being 
the  expense  incurred  by  the  suspension  of  the  said  order  of 
removal,  to  A.  B.  overseer  of  Botchergate,  William  Kidd, 
or  Luke  Kidd,  upon  demand,  the  said  Luke  Kidd  being 
the  overseer  of  the  township  of  Botchergate,  and  father  of 
the  said  William  Kidd. 

The  parish  of  Bishop  Wearmouth  consists  of  seven 
different  townships,  each  maintaining  its  own  poor  sepa- 
rately, and  having  separate  and  distinct  overseers  of  the 
poor.  Two  of  these  townships  are  called  Bishop  Wear- 
mouth and  Bishop  Wearmouth  Panns  respectively,  and  in 
the  latter,  namely,  the  township  of  Bishop  Wearmouth 
Panns,  the  pauper  and  his  family  were  legally  settled  at 
the  time.  There  are  no  overseers  of  the  poor  of  the  parish 
of  Bishop  Wearmouth.  When  the  order  of  removal 
was  made,  both  the  magistrates  signing  the  same,  and 
the  overseers  of  the  removing  township,  knew  of  the  divi- 
sion of  the  parish  of  Bishop  Wearmouth  into  townships, 
each  maintaining  its  own  poor,  and  that  the  pauper's  settle- 
ment was  in  the  township  of  Bishop  Wearmouth  Panns, 
though  by  and  in  the  order  of  removal  it  was  declared  and 
judged  by  them  to  be  in  the  parish  of  Bishop  Wearmouth. 
The  suspended  order  was  not  served  till  after  the  suspen- 
sion was  taken  off,  namely,  on  the  28th  September,  1 82Q. 
The  pauper  and  his  children  were  taken  by  the  said  Wib» 
Ham  Kidd  from  the  removing  township  to  the  tov?n$bif>  of 
Bishop  Wearmouth  Panns,  with  directions  from  the 


HILARY  TERM,    IV  WILL.  IV.  7* 

seer  of  Botchergate  to  serve  the  order  on,  and  deliver  the         1834. 
paupers  to  the  overseer  of  the  township  of  Bishop  Wear*     t^T*^ 
month    Panns,  and    to    demand    from  him  the   sum   of  v. 

51.  7s.  6d.    The  said  William  Kidd  accordingly,  on  the  said  InhJjJSJ  of 
28th  day  of  September,   took  the  paupers  to  the  township  Wiaemouth. 
of  Bishop  Wearmouth  Panns,  saw  the  overseer  there,  to 
whom  be  delivered  the  order,  and  demanded  from  him  the 
said  sum  of  5l.  Is.  6d.    The  overseer  of  Bishop  Wear- 
arouth  Panns  stated,  that  he  believed  the  settlement  of  the 
paupers  was  in  that  township,  but  as  the  removal  order 
was  not  directed  to  the  overseers  of  that  township,  but  to 
the  churchwardens  and  overseers  of  the  poor  of  the  parish 
of  Bishop  Wearmouth,  he  objected  to  it  on  account  of 
its  informality.    After  some  further  conversation  between 
the  parties,  the  overseer  of  the  township  of  Bishop  Wear* 
mouth  Panns  ultimately  agreed,  in  order  to  save  further 
eipense  and  trouble,  as  he  had  no  doubt  of  the  paupers'  be- 
longing to  Bishop  Wearmouth  Panns,  that  he  would  waive 
the  objections  he  had  taken  to  the  order  if  the  overseer  of 
the  removing  township  would  consent  not  to  call  upon  him 
for  the  5l.  Is.  (id.  This  proposal  however  not  being  acceded 
to,  William  Kidd  (to  save  expense)  took  the  paupers  to  the 
workhouse  of  a  neighbouring  and  distinct  parish,  leaving 
them  as  boarders,  and  returned  home,  taking  with  him  the 
removal  order.     The   paupers   remained   till  the  £2d  of 
October  following,  when  the  said  Luke  Kidd,  the  overseer 
for  the  removing  township,  having  paid  for  their  board, 
took  them  with  the  same  order  to  the  same  overseer  of 
Bishop  Wearmouth  Panns,  as  before,  and  again  attempted 
to  prevail  upon  him  to  accept  the  paupers  and  pay  the 
money.     This  however  he  refused  to  do,  for  the  same 
reasons  he  had  before  assigned,  acknowledging  at  the  same 
time  that  the  paupers  belonged  to  his  township :  where- 
upon the  said  Luke  Kidd  took  the  order  to  Mr.  William 
Hills,  one  of  the  churchwardens  of  the  whole  parish  of 
Bishop  Wearmouth,  and  who  resided  in  the  township  of 
Bishop  Wearmouth,  and  informed  him  of  what  had  passed 
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1834.        as  to  the  refusal  by  the  overseer  of  Bishop  Wearmouth 
^T\.  Panns  to  receive   the  paupers.     Mr.  Hills  accompanied 

lhe  K.IKG       _    -       _flJ  #  . 

Vt  Luke  hidd  to  try  to  prevail  on  the  overseer  of  Bishop 

InhBbiiH0P  °f  Wearmouth  panns  to  take  the  paupers.  They  found  him 
Wearmouth.  at  his  place  of  business,  situate  in  a  distinct  parish  (Sun- 
derland), but  he  still  refusing  to  receive  the  paupers,  Luke 
Kidd,  the  overseer  of  the  removing  township,  served  Mr. 
Hills,  the  churchwarden  of  the  whole  parish  of  Bishop 
Wearmouth,  with  the  removal  order,  Hills  being  then  in 
the  parish  of  Sunderland,  and  the  paupers  were  lodged  by 
him  in  the  workhouse  of  Bishop  Wearmouth  township, 
and  maintained  by  that  township  till  the  appeal  was 
heard. 

It  was  objected  by  the  counsel  for  the  respondents,  that 
the  churchwardens  and  overseers  of  the  township  of 
Bishop  Wearmouth  had  no  right  of  appeal,  and  were  not 
entitled  to  be  heard ;  but  the  Court  of  Quarter  Sessions 
determined  that  they  were  parties  aggrieved,  and  were  en- 
titled to  appeal. 

The  questions  for  the  opinion  of  the  Court  are : 
First  point:  First,  whether  the  township  of  Bishop  Wearmouth  was, 

Competency      under  the  circumstances,  entitled  to  appeal. 

to  appeal. 

Second  noint  •       Secondly,  whether  the  said  order  so  directed  and  served 

Sufficiency  of  as  aforesaid,  was,  notwithstanding  the  objection  made  to 
direction  of  .        .  -         .  .  .         .. .  1  ■  •    %• 

order.  **  at  the  time  of  such  service,  a  good,  valid,  and  binding 

order  or  not. 

Aglionby  in  support  of  the  order  of  sessions. 
First  point:  I.  The  inhabitants  of  the   township  of  Bishop  Wear- 

mouth had  no  right  to  appeal,  since  they  were  not  the 
persons  aggrieved  by  the  order.  By  the  13  &  14. Car. 2, 
c.  12,  s.2,  all  persons  who  think  themselves  aggrieved 
by  the  judgment  of  the  justices,  may  appeal  to  the 
quarter  sessions.  The  3  W.  A*  M,  c.  1 1,  s.  10,  enacts,  that 
all  persons  aggrieved  with  the  judgment  of  the  justices 
may  appeal   to  the  quarter  sessions.      It  is   a  grievance 
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by  meaus  of  the  order  which  these  statutes  coutemplate.         i8S4. 
Rex  v.  Hartfield  (a)  is  the  only  decision,  and  is  not  directly      v^s^^/ 
in  point.    The  appellants  in  this  case  are  not  mentioned  in  Vm 

the  order.  The  inhabitants  of  the  parish  of  Bishop  Inhabitants  of 
Wearmouth,  or  of  the  township  of  Bishop  Wear  mouth  Wearmouth. 
Panns,  might  have  appealed,  but  the  inhabitants  of  the 
township  of  Bishop  Wearmouth  had  no  interest  in  the 
matter.  They  could  not  have  been  compelled  to  receive 
the  pauper  under  the  order ;  they  cannot  therefore  be  con- 
sidered as  aggrieved  by  the  order.  If  the  inhabitants  of  any 
parish  are  to  be  considered  to  have  the  right  of  appealing, 
who  may  "think  themselves  aggrieved/'  a  very  mischievous 
rule  will  be  established.  The  township  of  Bishop  Wear- 
mouth  was  in  the  situation  of  a  parish  to  which  poor  per- 
sons are  brought  without  an  order. 

II.  The  order  was  valid,  and  was  properly  served  upon 
the  inhabitants  of  the  township  of  Bishop  Wearmouth 
Panns,  and  they  were  bound  to  receive  the  paupers,  and 
if  they  were  dissatisfied,  should  have  appealed ;  Spitaljields 
v.  Bromley (b),  Rex  v.  Kirby  Stephen(c).  The  pauper  was 
settled  in  the  township  of  Bishop  Wearmouth  Panns,  but 
tip  magistrates,  acting  upon  what  they  supposed  to  be  the 
decision  iu  Spitaljields  v.  Bromley,  directed  the  order  to  the 
parish  of  Bishop  Wearmouth!  and  gave  the  overseers  di- 
rections to  take  the  paupers  to  Bishop  Wearmouth  Panns. 
In  Rex  v.  Kirby  Stephen,  the  intention  was  to  remove  to 
the  township  of  Kirby  Stephen,  and  the  order  was  directed 
to  the  parish,  but  served  on  the  township,  and  it  was  held 
the  township  were  bouud  by  the  order.  It  was  intended  in 
tab  case  to  remove  to  Bishop  Wearmouth  Panns,  and  the 
overseer  of  Bishop  WTearmouth  Panns  was  aware  of  the 
older.  [Denman,  C.J.  The  township  to  which  the  removal 
wsjs  intended  to  be  made  has  a  different  name  from  that  of 
the  parish.] 

Jrmstrong,  contri.    The  pauper  was  delivered  to  the 

(«)  Cartb.  332.  2  Bolt.  P.  L.  684, 5th  edition. 

(•)  18  Via.  Abr,  469;  cited  in         (c)  Burr.  S.  C.  661 ;  X  Bott.  44. 
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1831.         churchwarden  of  the  parish  of  Bishop  Wearmouth,  who 

J**"C^      resided    in   the   township   of  Bishop   Wearmouth.     The 
The  King  r  . r 

v.  churchwarden  is  not  an  officer  of  either  of  the  townships, 

Inh£op of  but  of  the  P9rish'    B?  the  service  of  the  order  uPon  thc 

Wearmouth/  churchwarden,  and  the  delivery  of  the  paupers   to   him, 

and  through  him  to  the  township  of  Bishop  Wearmouth, 
a  burthen  was  thrown  upon  the  township,  which  gave  them 
a  right  to  appeal.  The  Court  of  Quarter  Sessions  ought 
to  have  quashed  the  order.  [Denman,  C.  J.  Did  the  ap- 
pellants apply  to  have  the  order  amended?]  No  such 
application  was  made.  [Taunton,  J.  The  sessions  were 
wrong  on  two  grounds ;  first,  because  the  removing  parish 
was  not  competent  to  object  to  the  hearing  of  the  appeal ; 
and  secondly,  as  the  settlement  was  not  in  the  township  of 
Bishop  Wearmouth,  they  were  clearly  wrong  in  confirming 
the  order:  if  it  were  a  mere  mistake  of  parish  for  township, 
that  would  be  clearly  matter  of  form,  which  they  might 
amend ;  here  the  word  "  Panns"  is  to  be  introduced,  which 
is  matter  of  substance.] 

Dbnm  an,  C.  J. — Great  pains  have  been  taken  to. perplex 
this  case,  both  by  the  justices  and  the  removing  township, 
for  they  all  knew  that  Bishop  Wearmouth  Panns  was  liable 
to  maintain  the  paupers,  and  yet  acted  as  if  they  were 
ignorant  of  the  fact.  It  may  be  easily  ascertained  how 
parishes  are  divided  ;  and  it  was  the  duty  of  the  re* 
moving  parish,  and  should  have  been  the  care  of  the 
justices,  to  discover  the  names  of  the  townships,  and  to 
remove  the  paupers  to  the  place  bound  to  maintain  them. 
If  they  had  done  that  here,  there  would  have  been  no  dis* 
pute.  Instead  of  doing  that,  they  think  proper  to  remove 
to  the  parish  of  Bishop  Wearmouth,  which,  for  the  pur- 
pose  of  maintaining  the  poor,  has  no  existence  at  all.  The 
next  fact  is,  that  the  overseer  of  the  removing  township 
goes  with  the  order  and  with  the  paupers  to  the  officer 
of  the  township  to  which  the  removal  ought  to  have  been 
made,    who  objects  to  receive  the  paupers,  unless  the 
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former  will  cpnsent  to  waive  the  5L  costs.   He  did  not  con-        j8S4. 
sqsU,  and  the  paupers  were  then  taken  to  the  churchwarden      S^vW 
of  the  parish,  who  is  no  overseer  of  the  township,  and  has  „. 

no  duty  to  perform,  except  to  take  care  of  the  church.  Inhabitants  of 
It  must  be  taken  as  if  the  churchwarden  were  an  entire  WtAaaovra 
stranger.  It  is  not  stated  that  the  churchwarden  received 
the  order,  but  we  must  assume  that  he  did.  The  church- 
warden then  takes  the  paupers  with  the  order  to  the  work- 
bouse  of  the  township  of  Bishop  Wearmouth,  where  be 
Uvea.  That  township  has  them  under  the  order  for  re- 
moving them  to  the  parish  of  the  same  name.  The  ques- 
tion is,  whether  by  volunteering  to  maintain  to  some  extent, 
which  they  were  not  strictly  bound  to  do,  they  come  within 
the  clause  (sect*  2)  of  13  8c  14  Car.  2,  c.  12,  which  gives 
the  right  to  appeal,  which  enacts,  "  that  all  such  persons 
vko  think  themselves  aggrieved  by  any  such  judgment  of 
the  said  two  justices,  may  appeal  to  the  justices  of  the 
pc*ce  of  the  said  county  at  their  next  quarter  sessions,  who 
are  hereby  required  to  do  them  justice,  according  to  the 
merits  of  the  cause."  I  do  not  think  any  one  can  be 
allowed  to  come  in  and  appeal  against  an  order  upon  any 
capricious  view  he  may  take ;  but  I  do  think  there  was  in 
thin  case,  sufficient  reason  to  doubt  whether  the  township 
night  pot  be  prejudiced,  to  entitle  them  to  come  in  and 
disciias  the  question  before  the  Court  of  Quarter  Sessions. 
The  sessions  thought  that  the  inhabitants  of  the  township 
tad  not  the  power  of  appealing;  I  think  that  they  have, 
though,  perhaps,  there  may  be  some  doubt  as  to  that  ques- 
tion. The  appeal  was  heard,  and  the  order  removing  the 
papers  to  the  parish  of  Bishop  Wearmouth  was  confirmed 
OB  proof  of  a  settlement  in  the  township  of  Bishop  Wear- 
HPiltb  Panns,  which,  for  this  purpose,  is  to  be  considered 
it  a  third  place.  Clearly  the  sessions  have  done  wrong, 
lad  the  order  of  sessions  must  be  set  aside. 

LittlkdALB,  J. — It  seems  to  me,  that,  under  the  statute 
Cor.g,  tk*  township  of  Biphop  Wearmouth  had  a  right  to 

o  2 
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appeal.     Aii  order  is  directed  to  the  parish  of  Bishop 

Wearmouth ;  but   the  person  who  serves  it  goes'  to  the 

v.  township  of  Bishop  Wearmouth.    The  township  had  there- 

InllBbi8Ho"  **  fore   very  fair  Srounds   for  supposing,   that   dnlessr  they 
Weabmouth*  bestirred   themselves,    they    might  be  charged   with   the 

maintenance  of  the  paupers. 

Taunton,  J.— I  altogether  agree  in  this,  that  the  order  of 
sessions  was,  on  the  merits  of  the  case,  wrong;  because  on 
the  statement  it  appears  that  the  pauper  was  settled  iti 
Bishop  Wearmouth  Panns,  and  though  he  ought  to  be  re^ 
moved  to  that  township,  the  sessions  have  confirmed  an  order 
which  does  not  remove  him  to  that  township,  but  to  the  parish 
at  large.  It  was  intended  to  remove  him  to  the  towntfhtp  6t 
Bishop  Wearmouth  Panns,  so  that  there  was  not  a  mere  ver* 
bal  mistake  in  the  order.  I  have  very  great  doubts  on  the 
other  question,  whether  or  not  enough  appears  to  shew  that 
the  inhabitants  of  the  township  of  Bishop  Wearmotith  bad 
reasonable  cause  to  think  themselves  aggrieved.  The  statute 
does  not  mean  that  any  one,  upon  any  inconsiderate  thought- 
less view  of  the  case,  may  appeal,  but  persons  who  hate 
reason  to  think  themselves  aggrieved.  It  is  very  questionable^ 
I  think,  whether  the  township  of  Bishop  Wearmouth  had 
reason  to  think  themselves  aggrieved.  There  does  not 
appear  to  jne  to  have  been  a  proper  service,  or,  indeed, 
any  service  on  any  officer  of  the  township  of  Bishop  Wear* 
mouth.  The  service  is  On  the  churchwarden,  who  is  to  be 
considered  altogether  as  a  stranger  to  the  affairs  of  the 
township.  The  overseer  of  Bishop  Wearmouth  Panns 
refusing  to  take  the  pauper,  the  churchwarden  of  the 
whole  parish  was  served.  My  doubt  is,  whether,  as  the 
order  was  never  served  on  the  officer  of  the  township  of 
Bishop  Wearmouth,  it  can  be  the  subject-matter  of  appeal 
by  that  township*  If  it  cannot  be  the  subject-matter  of 
appeal,  then  every  thing  that  was  done  at  the  sessions  was 
coram  noli  judicibus.  If,  however,  the  township  had  fair 
and    reasonable   grounds    to  apprehend  they    would    be 
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affected  by  the ,  prdeiy  it  was  competent  to  them  to  appeal         i8S4. 

against  iU  ^^r^ 

The  King 
v. 
P\TTB80N,J. — On    the   second  point,  supposing   the  Inhabitant*  of 

matter  could  come  before  the  sessions,  I  am  quite  clear  the  Weabmouth. 

adjudication  of  the  sessions  is  wroug.    It  is  matter  of  regret 

that  the  justices  should  have  mistaken  the  case  of  SfAtaU 

JitUUs.  Bromley  (a).  The  utmost  extent  to  which  Spitalfields 

t,  Uromley  can  go  is^  that  the  justices  are  not  bound  to 

inquiry  of  division*  into  townships;  but  if  it  be  actually 

brought  to  their  knowledge  that  the  pauper  is  settled  in 

a  particular;  township,  I  think  that  they  are  bound  to  remove 

to.thftt  township, ,    The,  service  on  the  township  of  Bishop 

Wearmouth  Panus  was  opt,  a.  good  service.    The  order  was 

addressed  to  the  officers, ,  of  the  parish  at  laige;  it  was 

served,  jsmt  on  the  officers  pf  the  township  of  the  same 

moae,  (that  might  be  good,)  but  on  the  officers  of  a  town- 

•Jup   having  a  ■  totally  different .  name.     Que  question  is, 

whether  there  was  a  locus  standi  for  the  appellants.  It  does 

seem  U?  me,  that  the  overseers  of  the  township  of  Bishop 

Wearmouth   were  merely  volunteers.     I  do  not  see  why 

the  churchwarden  did  not  take  him  to  the  other  township 

of    Bishop    Wearmouth    Panns,       The  overseer  of  the 

township  of  Bishop  Wearmouth  did,  however,  receive,  and 

maintain  the  paupers,  in  consequence  of  the  order,  which 

they  appear  to  have  supposed  might  impose  an  obligation 

on  them. 


i!  :       •       ■ 

*    \ 


Older  of  Sessions  quashed  (b). 


(a)    13    Viner*3   Abridgment,      Laws,  by  Const,  page  684,  5tb  ed. 
468:  apd  transcribed  at  lengfh  in  (6)  And  see  Hex  v.   Bingley, 

the  second  volume  of  Butt's  Poor      ante,  ii.  103. 
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1834. 


The  adjudica- 
tion of  the 
Court  of  Quar- 
ter Sessions, 
upon  an  appeal 
relating  to  an 
act  done  in 

{>ursuance  of  a 
ocal  turnpike 
act,  is  final; 
and  a  manda- 
mus does  not 
lie  to  require 
that  Court  to 
rehear  such 
appeal. 


The  King  v.  The  Justices  of  the  West  Riding  of  York- 
shire. 

IN  Michaelmas  term  last  F.  Pollock  obtained  a  rule 
calling  upon  the  Justices  of  the  West  Riding  of  Yorkshire 
to  shew  cause  why  a  maudainus  should  not  issue,  com- 
manding them  to  cause  continuances  to  the  next  general 
quarter  sessions  of  the  peace  for  the  said  riding,  to  be 
entered  upon  the  appeal  of  John  Briggs,  against  a  certifi- 
cate under  the  hands  and  seals  of  two  of  the  Baid  justices, 
and  at  such  sessions  to  hear  and  determine  the  merits  of 
the  said  appeal. 

An  act  of  parliament  was  passed  in  6  Geo.  4,  for  making 
and  maintaining  a  new  turnpike  road  from  Leeds  to  Hali- 
fax, and  several  branch  roads  therefrom,  all  in  the  West 
Riding  of  the  county  of  York.  The  preamble  was  as  fol- 
lows:— "  Whereas  the  making  and  maintaining  a  new  turn- 
pike road  from  Leeds,  in  the  parish  of  Leeds,  in  the  West 
Riding  of  the  county  of  York,  to  join  the  Wakefield  and 
Halifax  turnpike  road  at  or  near  a  certain  place  called 
Whitehall,  in  the  township  of  H ipper holm e-cum- Brig- 
house,  in  the  parish  of  Halifax,  in  the  said  riding,  passing 
through  or  into  the  several  townships  or  places  of  Leeds, 
Holbeck,  Wortley  and  Farnley  etc.,  all  within  the  riding 
aforesaid ;  and  the  making  and  maintaining  several  branch 
roads  from  and  out  of  the  said  main  turnpike  road,  one  of 
the  said  branch  roads  commencing  &c,  will  be  a  great  ad- 
vantage and  accommodation  to  the  inhabitants  of  the  towns 
of  Leeds  and  Halifax,  and  of  the  several  townships  and 
places  lying  near  the  said  roads,  and  to  the  public  in  gene- 
ral." 

A  section  of  the  act  contained  the  following  proviso  :— 
"  That  the  said  new  roads  shall  not  be  respectively  opened 
to  the  public,  or  become  public  highways,  until  two  jus 
tices  of  the  peace  acting  for  the  West  Riding  of  the  county 
of  York,  legally  assembled  at  a  special  sessions,  shall  have 
certified  that  the  said  roads  respectively,  and  the  bridges, 
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culverts  And  embankment*,  and  other  works  thereon  re-         1834. 

spectively,  are  completely  made  and  fit  to  be  travelled  upoh  ^T^^ 
throughout  the  whole  length  of  such  roads  respectively."  v. 

Two  justices  of  the  West  Riding  certified  under  their  The0}^eCeS 

bauds  and  seals,  that  they  had  viewed  so  much  of  the  main  West  Riding 
turnpike  road,  authorized  to  be  made  by  6  Geo.  4,  as  is 

* 

situate  within  the  wapentake  of  Agbrigg  and  Morley,  and 
lies  betweeu  Whitehall  and  the  centre  of  the  river  Aire, 
i*  the  township  of  Hoi  beck,  in  the  said  riding,  and  that 
such  pert  of  the  said  main  road,  and  the  bridges,  culverts, 
embankments  and  other  works  thereon,  were  completely 
made  and  fit  to  be  travelled  upon  throughout  the  whole 
length  of  such  road.  Two  justices  of  the  borough  of  Leeds 
certified  that  the  remaining  portion  of  the  road,  which 
Wafr  situate  within  the  borough,  was  complete. 

By  the  General  Turnpike  Act  (a)  it  is  enacted,  that  if 
my  person  shall  think  himself  aggrieved  by  any  determina- 
tion, matter,  or  thing,  done  by  any  justices  of  the  peace  in 
pursuance  of  that  act,  or  any  local  act  for  making  or  repair- 
ing any  turnpike  road,  such  person  may  appeal  to  the  jus- 
tices of  the  peace  at  the  next  general  or  quarter  sessions  of 
the  peace  for  the  riding,  &c.  wherein  the  cause  of  com- 
plaint shall  arise,  and  the  said  justices  at  such  sessions 
shall  heat*  and  finally  determine  the  causes  and  matters  of 
audi  appeal ;  that  the  determination  of  such  general  or 
quarter  sessions  shall  be  final  and  conclusive  to  all  intents 
tad  purposes;  and  that  no  proceeding  to  be  had  or  taken  in 
pursuance  of  that  act,  shall  be  removed  by  certiorari  or 
ether  process  Into  any  Court  of  record  at  Westminster. 

At  the  Michaelmas  West  Riding  sessions  an  appeal  was 
entered  by  Briggs,  who  was  a  rated  inhabitant  of  Wike, 
tgimst  the  certificates  above  mentioned. 

On  the  hearing  of  this  appeal,  the  counsel  for  the  appel- 
lant objected  in  limine  that  the  certificate  was  premature, 
*ttd  therefore  void,  because  all  the  branch  roads  authorized 
to  be  made  by  the  act  were  not  completed;  and  the  court, 

(a)  4  Geo.  4,  cap.  95,  sect.  87. 


88  CASES  IN  THt  KING'S  BENCH, 

1834.        after  hearing  argument  upou  the  point,  and  without  going 
further  into  the  merits  of  the  appeal,  decided  that  the 


v,  tificate  having  been  given  before  the  branches  of  the  said 

The  Justices   roac|s  vera  completed,  was  therefore  void. 

o*  the  ... 

West  Riding        Before  such  adjudication  was  made,  the  counsel  for  the 

ofxoAKSHiBB.  regp0ndeiits  tendered  evidence  in  support  of  the  certificate, 

which  the  Court  refused  to  hear. 

< 

Sir  G.  Lewin  and  Baines  now  shewed  cause.  By  the 
General  Turnpike  Act  (a),  any  person  thinking  himself  ag- 
grieved by  any  matter  done  by  any  justice  of  the  peace  in 
pursuance  of  any  local  turnpike  act,  may  appeal  to  the 
quarter  sessions  of  the  peace,  and  no  proceeding  ir  to  be 
removed  by  certiorari.  The  intention  of  the  legislature 
was,  that  the  adjudication  of  the  sessions  should  be  final, 
and  for  that  reason  this  Court  cannot  grant  this  applica- 
tion. Besides,  the  writ  of  mandamus  is  a  remedial  writ* 
and  the  applicants  should  therefore  have  shewu  that  they 
were  aggrieved.  In  Rex  v.  Cumbcrworth{b)9  it  is  clearly 
laid  down  that  where  an  act  directs  several  roads  to  be 
made,  the  completion  of  all  the  roads  is  a  condition  prece- 
dent to  the  taking  of  any  toll  from  the  public,  or  to  the 
burtheuing  of  the  public  with  the  repair  of  any  part  of  the 
roads.  From  the  language  of  the  preamble  (c),  and  the 
whole  of  the  local  act,  it  is  evident  that  the  legislature  in- 
tended that  the  whole  of  the  roads  should  be  completed 
before  any  portion  of  them  should  be  opened.  Until  the 
whole  of  the  roads  are  finished,  it  is  impossible  to  say  that 
the  public  have  received  the  benefit  the  legislature  intended 
for  them. 

The  object  of  the  parties  is  to  review  the  decision  of  the 
Court  of  Quarter  Sessions.  The  sessions  have  entertained 
the  appeal,  and  have  decided  in  favour  of  the  appellants.  If 
all  the  evidence  which  can  be  imagined  had  been  produced 
to  shew   the  roads  made  were  in  a  complete   state,    the 

(a)  Ante,  87.  (c )  Ante,  86.    ' 

(b)  3  Barn.  &  Adol.  108. 
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snagm*.  might  have  adjudicated  that  the  certificate  w*s  pre*         *834. 
natures  i.If  this  cdse  be  sent  down  -  again,  (fee  result  will      s^v^^ 
probably  bethe  same,  unless  theCourttiponthe  present****-  Vt 

aion  pronounce  an  extra-judicial  opinion.  This  is  not  a  Gburt    TOeJustices 
of  Efrdrfrom  the*  Court  of  Quarter  Sessions;  •   In  Rex  v.    W^iRrdibc 
Jmtices  of  Carnarvon  (a),  it  was  expressly  determined  that  rfYoaiSHra*. 
this  Court  has  no  jurisdiction  to  review  the  judgment  of  the 
quarter  sessions,  except  on  a  case  sent  up  for  their  consi- 
deration.    JBeylcy,  3+  in  that  case  says,  "  There  is  no  in- 
Mantle*  I  believe,  which  can  be  found  where  the  Court  in- 
terfered by  mandamus  to  direct  the  justices  to  rehear  an 
ippesJ  which  they  have  once  already  heard.     In  this  case 
they  entered  into  the  consideration  of  the  appeal,  and  after 
string  J»*ard   it  they  have  decided  that  the  respondents 
OBghtoot  to  be  allowed  to  call  witnesses  in  reply.     It  is 
possible  *bat  in  that  decision  they  may  have  been  wrong, 
bat  it  seems  to  me  that  we  are  not  at  liberty  to  enter  into 
that  question,  as  no  case  has  been  sent  up  for  our  consider- 
ation" 

His  said  that  the  Court  refused  prematurely  to  hear  evi- 
dence. Some  evidence  that  the  roads  were  unfinished  must 
bite  been  given,  or  that  fact  must  have  been  admitted,  as 
otherwise  the  objection,  that  the  certificate  was  premature, 
could  not  have  been  raised. 

P.  Pollock,  Milner,  and  Dtmdas,  contra.  First,  as  to  the 
writs  of  the  appeal.  By  the  local  act  certain  trustees  are 
authorized  to  make  a  road  from  Whitehall  to  Leeds,  and 
touches  from  the  main  road  in  various  directions.     When 

*  certificate  is  given  by  two  justices  that  the  main  road  is 

•  repair,  it  is  to  be  thrown  open  to  the  public.  It  is  con- 
tended on  the  other  side,  that  because  the  various  branches 
tf  the  road  are  not  finished,  therefore  the  public  are  not  to 
have  the  benefit  of  the  main  road.  This  is  evidently  an 
erroneous  construction  of  the  local  act.  The  object  of 
making  the  road  was  to  connect  Leeds  with  Halifax,  and 
that  object  has  been  attained.  The  clause  iuquestion(6)  pro- 

(a)  4  Barn.  fc  Aid.  86.  (*)  Ante,  87. 
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1854.        vides  that  the  said  new  roads  respectiWy  shall  not  be  opened 

m    {***      unless  two  justices  shall  have  certified  that  such  roads  respee- 

v.  ttvely  are  in  a  complete  state.     In  Rex  v.  Lumberwortk  there 

€»f  the0*8   wa§  ^ut  one  roac^  an<'  one  9et  °^  term'n^  anc'  ^ere  was  no 
WtH  Ridiag   question  as  to  the  branches  of  the  road.     The  whole  case 

IAB°  turned  upon  the  argument  that  the  making  the  whoU  maim 
road  was  a  condition  precedent.    [Taunton,  J.  In  Rex  v. 
Cnmberworth  the  main  road  was  not  finished,  and  that  re- 
lieved the  Court  from  the  necessity  of  considering  what 
effect  the  non-completion  of  the  branches   would  have.] 
Then  as  to  the  issuing  of  the  mandamus  to  hear  the  merits 
of  the  appeal.     If  the  sessions  have  mistaken  the  law,  and 
refused  to  hear  the  evidence,  this  is  the  proper  tribunal  for 
redreBB.    The  adjudication  of  the  sessions  is,  that  the  cer- 
tificate is  void.     It  is  said  that  if  the  sessions  had  beard  the 
evidence,  the  respondents  would  have  had  no  redress,  but 
it  does  not  follow  that  they  are  now  to  have  none.     It  may 
be  that  the  sessions  have  declined  to  hear  the  evidence,  in 
order  that  by  means  of  an  application  for  a  mandamus  the  opi- 
nion of  this  Court  upon  the  construction  of  the  act  may  be 
obtained.    The  sessions  should  have  paused,  and  should 
not  have  decided  without  hearing  evidence.    Judges  have 
sometimes  found  reason  to  change  their  opinion  as  to  the 
application  of  general  principles  upon  hearing  the  particu- 
lar facts.     The  sessions  ought  to  be  discouraged  from  de- 
ciding general  points  of  law  without  hearing  evidence,  and 
ought  to  be  required  to  hear  the  evidence  in  order  that  they 
may  see  whether,  in  good  sense,  the  general  principle  ef 
law  applies  to  the  particular  facts.    Unless  this  application 
be  granted  there  is  no  remedy.     A  case  cannot  be  brought 
Up,  as  the  certiorari  is  taken  away.     If  an  arbitrator  sets 
out  the  facts'of  the  case  in  his  award,  and  it  appears  that 
he  has  mistaken  the  law,  this  Court  will  set  aside  the  award. 
The  Court  has  all  the  facts  before  it  in  this  case,  and  the 
Court  of  Quarter  Sessions  has  clearly  mistaken  the  law.     If 
the  certificate  is  void,  as  the  sessions  have  determined,  it 
ought  not  to  have  been  appealed  against,  and  the  adjudica- 
tion of  the  sessions  could  not  make  it  either  better  or  worse. 
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DbumaK,  C.  J. — One  of  the  arguments  urged  at  the         i»54. 
bif  h,  that  the  decision  of  the  Court  of  Quarter  Session* 


will  have  no  effect,  and  that  it  will  not  interfere  with  the  <,. 

rights  of  parties 4    If  that  be  so,  our  interference  is  not  ne-   TbeJl??c*9 
eessafy.     But  supposing  that  the  decision  of  the  sessions   W*st  m&ttg 
m  this  case  does  affect  the  rights  of  parties,  I  am  of  opinion  rf******11* 
that  this  Court  has  no  authority  whatever  to  interfere  with 
that  decision,  because  the  General  Turnpike  Act  gives 
Aetti  not  only  the  power  to  adjudicate  upon  the  question  in 
dispute,  but  takes  away  the  writ  of  certiorari.    If  we  were 
to  say,  by  issuing  this  mandamus,  that  we  could  revise  the 
proceedings  of  the  Court  of  Quarter  Sessions,  even  when 
the  magistrates  desired  it,  we  should  repeal  the  87th  section 
of  the  General  Turnpike  Act,  and  give  the  magistrates  an 
opportunity  of  shrinking  from  their  duty.     Whether  the  ses- 
sions have  done  right  or  wrong,  this  Court  cannot  now  inter- 
fete.    The  Court  of  Quarter  Sessions  were  perfectly  right 
to  confining  their  attention  to  the  point  of  law,  and  tiot  going 
wto  the  evidence,  because  possibly  it  might  change  their  ge- 
neral view  of  the  question,     I  think  we  are  bound  to  say  that 
tlfc  Court  of  Quarter  Sessions  have  done  conclusively  what 
they  have  done,  and  that  this  Court  will  not  do  that  indi- 
tetty  which  it  cannot  do  directly. 

LrrrLBDALE,  J.— -If  we  were  to  make  this  rule  absolute 
*  Would  enable  the  parties  to  avoid  the  87th  clause  in  the 
General  Turnpike  Act.  No  doubt  the  object  of  the  parties 
"tstoget  the  opinion  of  this  Court  upon  the  question.  The 
preamble  of  the  local  act  states,  that  the  making  and  main- 
tataiftg  a  new  turnpike  road  from  Leeds  to  join  the  Wake- 
fcM  and  Halifax  turnpike  road  at  a  place  called  Whitehall, 
tod  the  making  and  maintaining  several  branch  roads  from 
•ti  out  of  the  said  main  turnpike  road,  will  be  a  great  ad- 
tfcit&ge  and  accommodation  to  the  towns  of  Leeds  and 
Halifax,  and  of  the  several  townships  and  places  lying  near 
the  said  roads,  and  to  the  public  in  general.  It  is  then 
a&cted,  that  after  the  expiration  of  one  mouth  next  after 
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183^.        the  passing  of  the  act,  a  statute  of  46  Geo.  3  shall  be, re- 

v*r*^-/      pealed,  and  the  act  shall  from  thenceforth  connneoee,  during 

v.  the  term  thereinafter  mentioned,  for  the  purpose  of  making 

The  Justices    and  maintaining,  widening  and  improving  the  several  roads 

West  Riding    thereinafter  mentioned.     The  maiu  road  and  the  various 

o  xoAK&Bifts.  branches  are  then  described.     Then   there  is  a   section 

which  provides  that  the  said  new  roads  shall  not  be  respec- 
tively opened  to  the  public  until  two  justices  shall  havecer* 
ti6ed  that  the  said  roads  respectively  are  completely  ruadel 
and  fit  to  be  travelled  upon  throughout  the  whole  length, of 
such  roads  respectively.  The  word  "  respectively"  occurs 
three  times,  and  the  preamble  treats  the  main  road  and  the 
branches  as  distinct  roads.  There  is  no  doubt,  therefore* 
upon  my  mind  that  this  case  is  distinguishable  from  HeW* 
Cumberzcorth,  and  that  the  certificate  was  not  premature*  , 

Taunton,  J. — On  the  point  just  mentioned  it  does  not 
seem  to  me  to  be  necessary  to  decide.  If,  however,  I  were 
pressed  to  give  my  opinion,  it  would  accord  with  that  ex- 
pressed by  my  brother  Littledale.  The  question  is,  whether 
we  have  jurisdiction  to  interfere  with  the  decision  which  has 
been  given  by  the  Court  of  Quarter  Sessions.  The  question 
before  the  Court  of  Quarter  Sessions  was,  whether  the  cer- 
tificate was  made  in  due  time,  or  was  premature.  It  is  ad- 
mitted by  the  gentlemen  who  have  argued  to-day,  that  this 
was  one  of  the  merits  of  the  appeal.  I  apprehend  that 
when  the  legislature,  by  the  General  Turnpike  Act,  took 
away  the  writ  of  certiorari,  they  intended  to  take  away 
our  power  of  interfering  with  the  decision  of  the  Court  of 
Quarter  Sessions,  and  to  make  that  a  court  without  appeal. 
If,  therefore,  we  made  this  rule  absolute,  we  should  be  indi- 
rectly repealing  the  87th  section  of  the  General  Turnpike 
Act.  The  statute  has  made  the  Court  of  Quarter  Sessions 
supreme  judges  in  matters  of  this  sort,  and  we  should  be 
deciding  that  they  were  not. 


•  • 


Patteson,  J. — It  is  not  denied  that  there,  was  au  ap- 


,f  HriMUY  TgftM,  tV  WILL.  IV.  98 

peal  freto'tbe  certificate  of  the  two  justice*  tb  the  Cotirt  6F        1SS4. 
Quieter  Sessions ;  ahd  tonseijuen  tly  that  court  had  j  urisdio     xtT^K^o 
ttow  wer  this  natter.    Two  questions  were  to  be  determined  a. 

at  the  sessions;  first,  -whether  tlie  certificate  was  Valid  in  ofjjje 
poiftt  of  law;  and  secondly,  whether  it  was  justified  in  WestRiding 
point  of  feet.  If  the  first  question  was  decided  iu  favour 
of  die  appellants,  I  cannot  see  what  reason  there  was  for 
entering  Upon  the  second.  It  became  wholly  immaterial. 
It  was  said1  that  if  the  Court  of  Quarter  Sessions  had  heard 
die' facta,  they  possibly  might  have  changed  their  opinion. 
It  is,  however,  no  ground  for  granting  a  mandamus  that 
th*  Ooufirt  has  refused  to  listen  to  Useless  and  irrelevant 
matter.*  ^H*e' Court  of  Quarter  Sessions  had  jurisdiction. 
Tbeytare  determined  the  matter;  and  if  so,  we  have  no 
power**  send  the  case  back  to  them.    ' 

I  do  not  say  what  my  opinion  would  have  been  upon  the 
otttificate  if  I  bad  been  a  member  of  the  Court  of  Quarter 
Seseitns,  because  I  will  not  encourage  parties  to  speculate 
upon  procuring'  the  opinion  of  this  Court.  I  think  it  right 
to  discourage  applications  made  with  that  view. 

Rule  discharged. 


The  King  v.  The  Justices  of  the  East  Riding  of  York- 

■ . .  ■  ■     .■'■». 

SHIRE. 


.  i 


IK.  Michaelmas  term,   1833,    Cressioell  obtained    from  Where  an  ap- 
LiUledak,  J*  in  the  Bail  Court,  a  rule  nisi  for  a  certiorari  to  £rde"ofr£ 
remove  •»  order  of  the  East  Riding  Yorkshire  Sessions  (for  moval  *}*» 

i  r  •■••!■  i     iv  been  tried 

tpe  purpose  of  moving  that  it  might  be  quashed)  upon  an  with  the  ac- 
tfiidavit  which  stated  the  following  circumstances  :  Quiescence  of 

°  the  appellants 

By  an  order  of  two  justices,  Peter  Grantham  and  £/t-  and  the  re- 
xafoiba  wife  were  removed  from  Cottingham  to  Weel,  [{^o^e)8'*" 

both    in    the    East   Riding  of    Yorkshire.     An    appeal  quashed,  a 

certiorari  to 
remove  the  proceedings  for  the  purpose  of  quashing  the  order  of  sessions  will  not  be 
panted,  although  the  respondent*  received  no  notice  of  trial,   as  required  by  a  rule 
of  coort  of  the  sessions,  and  were  consequently  wholly  unprepared  for  the  trial. 


TheKivo 
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ttSii        against  this  order  of  removal  was  entered  by  Weel  at  the  East 

Riding  sessions,  held  at  Beverley,  on  the  8th  day  of  April, 

1833,  and  respited. 

Tlw  Justices       The  Court  of  Quarter  Sessions  have  established  the  follow* 

of  the 
Bast  Biding  of  ing  rule:  "  In  all  appeals  against  orders  of  removal  of  poor 

Yoaxsaias.  pergon^  the  service  of  the  notice  of  appeal  may  be  proved  by 
any  one  of  the  appellants,  and  upon  the  hearing  of  such  ap- 
peals the  appellants  shall  produce  the  pauper,  or,  if  more  than 
one,  the  head  of  such  family s  shall  be  removed,  in  order 
that  such  pauper  may  be  examined  by  the  removeants,  if 
they  shall  think  proper/9 

At  the  general  quarter  sessions  in  July  the  appellants 
did  not  produce  the  pauper  Peter  Grantham,  and  at  their  in* 
stance  the  appeal  was  respited  until  the  following  sessions. 
By  another  rule  of  the  Court  of  Quarter  Sessions  it  is  ordered, 
that  "  In  all  cases  of  appeal  not  otherwise  directed  by  law, 
eight  days  notice  of  trial  in  writing  shall  be  given  by  the  party 
appealing,  his,  her,  or  their  attorney  or  solicitor,  inclusive 
of  the  day  of  service,  and  the  first  day  of  the  sessions  at 
which  the  appeal  is  intended  to  be  tried."  No  notice  of 
trial  was  given  by  the  appellants.  The  respondents  did  not 
therefore  at  the  following  sessions  make  any  preparation 
for  trial  of  the  appeal.  At  these  sessions  the  respondents 
moved  that  the  appeal  should  be  dismissed,  on  the  ground 
that  no  notice  of  trial  had  been  given.  The  Court  of 
Quarter  Sessions  refused  to  dismiss  the  appeal,  compelled 
the  respondents  to  proceed  to  trial,  and,  after  hearing  the 
evidence,  quashed  the  order  of  removal,  and  also  gave  the 
appellants  costs,  including  the  expenses  incurred  at  the  July 
sessions.  The  pauper,  Peter  Grantham,  was  on  this  occa- 
sion produced  by  the  appellants. 

Cresswell  obtained  a  rule  nisi  for  quashing  this  order  of 
sessions  on  two  grounds  ;  1st.  That  the  Court  ought  not  to 
have  tried  the  appeal,  but  should  have  dismissed  it  2ndly, 
That  the  Court  of  Quarter  Sessions  had  no  authority  to 
give  the  expenses  at  the  July  sessions. 

F.  Pollock  and  Archboldvrere  about  to  shew  cause,  when 
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the  Court  called  upon  the  counsel  for  the  respondents  to         18S^ 
itate  on  what  grounds  the  rule  nisi  was  granted* 


Cr&swell  and  Wrangham,  in  support  of  the  rule.     The    The  Justices 


ground  on  which  the  rule  was  granted  was,  that  the  appeal  was         «£**?• 
heard  when  no  notice  of  trial  had  been  given.    The  appeal    Yorwhiei. 
came  on  at  a  former  sessions,  and  was  respited.  The  rule  of 
the  Court  of  Quarter  Sessions  requires  eight  days'  notice  of 
trial.  [Denman,  C  J.  The  justices  have  decided  that  that  rule 
does  not  apply  to  a  respited  appeal.    Is  there  any  example 
of  the  judgment  of  the  Court  of  Quarter  Sessions  being  set 
aside,  after  the  case,  with  the  acquiescence  of  the  parties, 
ha*  been  fully  heard  ?]  In  Rex  v.  The  Justices  of  Lindsey(a), 
the  respondents  gave  notice,  that  at  the  sessions  subsequent 
to  the  order  they  would  enter  and  try    the  appeal.     At 
those  sessions  the  appeal  was  respited  until  the  following 
sessions,  at  the  instance  of  the  respondents.     At  the  follow- 
ing sessions  the  respondents  objected  to  the  hearing  of  the 
appeal,  on  the  ground  that  the  appellants  had  not  given  any 
notice  of  their  intention  to  prosecute  and  try  the  appeal, 
pursuant  to  a  rule  of  the  Court  of  Quarter  Sessions.     The 
justices  decided,  as  it  is  contended  they  ought  to  have  done 
in  this   case,  that  the  appeal  could  not  be   heard.     The 
Court  of  King's  Bench,  upon  the  application  of  the  appel- 
lants, granted  a  mandamus  to  compel  the  justices  to  receive 
the  appeal,  but   the  ground  of  the  decision  was,  that  the 
tppeal  had  been  respited  at  the  instance  of  the  respondents. 
Lord  EUenborough  says,  "  The   appeal  was   adjourned  at 
the  instance   of  the  respondents,  who  now  require  notice : 
but  have  they  not   in  effect  had  notice  ?     The   object  of 
giving  notice  is  to  inform  a  person  of  that  of  which  he  may 
otherwise  remain  ignorant ;   but  a  person  cannot  be  sup- 
posed to  be  ignorant  of  that  which  is  done  at  his  own  re- 
quest, and  for  his  own  convenience.    [Taunton,  J.   In  that 
case  die  application  was  to  hear  the  appeal.]     It  is  sub- 
mitted that  this  appeal  was  not  properly  heard.    [Denman, 
C.  J.  You  acquiesced  in  the  trial.] 

(«)  6  Mauls  &  Selw.  379. 
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1834.  Penman,  C.  J.— We  think  that  this  is  *  fetal  oty$€4Jw* 

^T*v^*0'      Where  the  chance  of  die  favourable  termination  of  a.  trial 

The  Kino  . 

v,  lias  been  taken  by  a  party,  it  is  not  for  him  to  come,  acre 

The  Justices  w|ien  he  nas  been  unsuccessful,  and  require  us  to  set  that 
East  Riding  trial  aside.  Suppose  a  cause  tried  at  the  assizes,  and  no 
o  okkshire.  not|Ce  0f  |rja|  j,a(j  been  given,  could  the  party  who  had  ap- 
peared and  taken  his  chance  of  a  verdict  ask  for  a  new  trial 
on  that  ground  ?  With  respect  to  the  costs,  the  Court  of 
Quarter  Sessions  have  no  power  to  award  costs,  except  such 
as  are  incurred  at  the  sessions  at  which  the  appeal  is  tried* 

F.  Pollock  applied  for  the  costs  of  the  motion ;  and,,* 
answer  to  a  question  by  the  Court,  stated  that  he  appealed 
for  the  magistrates. 

Rule  discharged  with  coats. 


Biiooker  v.  Wood. 

The  carrying  DEBT  for  goods  sold  and  delivered.  Plea:  nil  debet 
business  of  re-  At  the  trial  before  Lord  Lyndhurst,  C.B.  at  the  Sussex  Lent 

tailing  beer  in  a88jzcs  jn  1833.  it  appeared  that  the  action  was  brought  fb 
a  public-house      •  rr  .  .   °  ■ 

in  the  name      recover  4(3/.  75.  lOrf,  for  beer  supplied  in  1830,  1831,  and 

«Uf^?«rn      1832,  to  the  defendant,  who  was  an  excise  officer,  and  car- 

agency  of  js>f  • 

the  person  li-  ried  on  business  as  an  inn-keeper,  at  the  Star,  in  Blaiching- 
magistrates,  is  ton.   'The  business  was' conducted  by  his  daughter,  who 

not  a  fraud  on  a|one  resided  there ;  and  the  licence  from  the  magistrates 
the  licensing  .  ,  it 

system.  to  sell  beer  was  in  her  name.     The  defence  was,  that  the 

therefore  ^or^  daughter  was  liable,  and  that  credit  was  not  given  to  tKe 
the  purposes  of  defendant;  and  it  was  objected  on  his  part,  that  assuming 
valid.      e'  *    tnat  credit  was  given  to  him,  the  plaintiff  could  not  recover, 

as  the  contract  would  be  a  fraud  on  the  law ;  Meux  v. 
Humphries  (a).  The  Lord  Chief  Baron  left  the  question 
to  the  jury,  whether  credit  was  given  to  the  defendant 
They  found  that  credit  was  given  to  him.     Upon  which  die 

(«)  Moody  &  Malk.  13*2 ;  3  Car.  &  Pajme,  79. 
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Lord  Cbief  Baron  directed  the  plaintiff  to  be  nonsuited, 
fctt'gtfi*  teM  teave  to  move  to  set  aside  the  nonsuit,  and  to 
ttlter  *  verdict.    In  Easter  term  last,  Andrews,  Serjt.,  ob- 
:  tallied  ferule  nisi  accordingly;  against  which 

* 

■  •  t  •       ,    i 

Piatt  now  shewed  cause.  The  carrying  on  the  trade  by 
ike  cfcfatdant  was  a  fraud  on  the  excise,  and  the  contract 
was  therefore  void.  Mtux  v.  Humphries  is  an  express 
authority  for  that  position.  The  beer  in  that  case  was  sup* 
plied  tipon  the  credit  of  the  defendant,  but  the  licence  had 
been  granted  to  bis  niece ;  and  there  Lord  Tenterden,  C.  J. 
thus  expresses  himself:  "  I  am  clearly  of  opinion  that  the 
hnjwma  Cannot  charge  any  one  as  their  debtor,  in  the  first 
laataftoe,  except  the  person  who  is  licensed  to  keep  the 
bouse,  because  it  is  a  fraud  on  the  excise.  The  brewer 
may  bold  any  person,  who  is  not  licensed,  liable  as  a  col- 
lateral security,  bttt  not  as  the  primary  debtor." 

W.  H.  Watson,  contriL  This  question  arises  on  the  18th 
lection  of  9  Geo .4,  c.6l  (a),  which  enacts,  "That  every  per- 
son who  shall  sell,  barter,  exchange,  or  for  valuable  consi- 
deration otherwise  dispose  of,  any  excisable  liquor  by  retail, 
to  bp  drunk  or  consumed  in  his  house  or  premises,  or  shall 
permit  or  suffer  any  excisable  liquor  to  be  sold,  bartered, 
exchanged,  or  otherwise  disposed  of  for  valuable  consider- 
ation, by  retail,  to  be  drunk  or  consumed  in  his  house  or 
premises,  without  being  duly  licensed  so  to  do;  and  that 
every  peraon  being  duly  licensed  who  shall  sell,  barter,  ex- 
cbfLDge,  or  for. valuable  consideration  otherwise  dispose  of, 
or  shall  permit  or  suffer  to  be  sold,  bartered,  exchanged,  or 
otherwise  disposed  of  for  valuable  consideration,  any  excis- 
able liquor  by  retail,  to  be  drunk  or  consumed  in  his  house 
or  premises,  not  being  the  house  or  premises  specified  in 
such  l^pence,  shall  respectively  for  every  such  offence,  on 
conviction  before  one  justice,  forfeit  and  pay  any  sum  not 
exceeding,  20/.,  nor  less  than  5/.,  together  with  the  costs  of 
the  conviction." 

YOU  III.  H 
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When  Mcuxv.  Humphries  was  decided,  this  act  was  not 
in  force,  bat  the  35  Geo.  S,  c.  1 13,  and  the  4  Jac.  1,  c.  1. 
By  sect.  1  of  the  latter  act  it  was  enacted,  "That  no 
person  or  persons,  by  himself,  or  by  any  other  ways  or 
means,  directly  or  indirectly,  shall  sell,  utter  or  deliver,  or 
cause  to  be  sold,  uttered  or  delivered,  any  beer  or  ale  to 
any  person  or  persons,  or  into  the  house  or  cellar  of  any 
person  or  persons,  that  there  shall  sell  or  utter  beer  or  cJe 
as  a  common  tipler  or  alehouse-keeper,  the  same  person  not 
having  any  licence  then  in  force  to  sell  ale  or  beer,  other 
than  for  the  convenient  use  and  expense  of  his,  her,  or  tfaair 
household  only."  The  selling  of  ale  or  beer  to  a  person 
not  licensed,  to  be  consumed  in  an  alehouse,  was  therefore 
then  prohibited.  But  by  the  9th  Geo.  4,  a  penalty  merely  is 
imposed  on  the  person  carrying  on  the  trade  of  an  alehouse- 
keeper  in  the  name  of  another.  This  is  merely  an  excise 
regulation.  In  Brown  v.  Duncan(a)  the  principle  is  esta- 
blished, that  a  contract  which  is  merely  a  breach  of  an  excise 
regulation  is  not  void.  So  in  Hodgson  v.  Temple  (b),  and 
Johnson  v.  Hudson  (c).  [LUtledale,  J.  Some  doubt  may 
be  entertained  of  the  authority  of  the  last  case.]  fVethermll 
y.  Jones(d)  is  to  the  same  effect;  and  a  recent  case  in  the 
Exchequer,  not  yet  reported.  There  is  nothing  unusual  or 
contrary  to  public  policy  in  carrying  on  the  trade  in  the  way 
done  in  this  case.  The  power  to  license  was  given  to  the 
magistrates  that  they  might  select  a  proper  person  to  cany 
on  the  trade.  They  have  licensed  the  daughter  in  this  case. 
They  may,  if  they  think  proper,  license  one  person  as  a 
trustee  for  another.  There  was  no  fraud  upon  the  ipagis* 
Urates,  since  the  business  is  carried  on  by  the  person  to 
whom  they  granted  a  licence,  although  the  capital  is  pro* 
vided  by  another  person.  There  has  been  in  truth  no* 
thing  more  than  the  breach  of  a  revenue  regulation. 


Dknman,  C.  J. — The  view  taken  by  Lord  Tenienkn  is 


(a)  5  Mnnn.  &  Ryl.  114;    10 
Barn.  &  Cressw.  93. 

(b)  5  Taunt.  181. 


(c)  11  East,  180. 

(d)  3  Barn.  &  Add.  431. 
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entitled  to  great  weight.     In  a  case(a)  now  pending  before        ft&*« 
Uu*  Court,  in  which  we  shall  give  judgment  shortly,  a  simi-      R 
lar  question  has  arisen.     We  had  better,  therefore,  give  the  v. 

Winn. 

case  a  tittle  more  consideration.  *▼«>»• 

Cor.  ntfr.  t)»fr. 

ItaftMAH,  C.  J.,  on  a  subsequent  day  in  this  term,  deli- 
vered the  judgment  of  the  Court.    After  stating  shortly  the 
cifctttnstauces  of  the  case,  his  lordship  proceeded  : — In 
Meux  v.  Humphries,    Lord    Tenterden  thought  that  the 
brevrefs  could  hot  charge  any  one  as  their  debtor  in  the 
fait  instance,  except  the  person  who  was  licensed  to  keep 
the  public-house ;  but  Upon  considering  this  question  very 
Mly,  we  at*  of  opinion  that  this  is  not  so.    We  think  this 
tanfiot  be  considered  a  fraud  on  the  licensing  system,  be- 
tfftte  h  is  the  duty  of  the  magistrates  to  select  some  person 
t&  cafry  on  the  business  over  whom  they  may  have  a  proper 
Control.     The  tnagtstrates  did  select  the  party  conducting 
fte  business  in  this  instance,  and  the  object  of  the  legisla- 
tor© was  consequently  attained.      We  think  the  circum* 
tttntes  of  another  person  buying  beer  for  the  party  licensed, 
Ukd  receiving  die  profits  of  the  business,  do  not  constitute  a 
fraud  on  the  lfcw.    The  nonsuit  must  therefore  be  set  aside, 
tod  there  must  be  a  rule  absolute  to  enter  a  verdict  for  the 
plaintiff. 

Rule  absolute. 

(a)  FotUr  v.  Taylor,  pott. 


HS 
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The  KrNG  v.  The  Inhabitants  of  St.  Cuthbert,  Well*. 

A.  by  inden-  C/N  appeal  against  an  order  by  which  J.  Ivey  was  removed 
by  himself  and  'rom  St.  Simon  and  St.  Jude,  in  the  city  and  county  of  Nor- 

the  parish  offi-  wich,to  St,  Cuthbert,  in  the  city  of  Wells,  in  the  county  of 

cers,  is  bound  . 

apprentice  in     Somerset,  the  sessions  confirmed  the  order,  subject  to  the 

husbandry  to    opinion  of  this  Court  upon  a  case  to  the  following  effect. 

If.  in  respect       r  r  ° 

of  an  estate  The  city  of  Norwich  contains  the  parishes  of  All  Saints 

ofC     J.  ne-  anc'  °^  ^**  Simon  and  St  J  ude,  thirty-two  other  parishes,  and 

ver  serves  B.,  eight  hamlets. 

shewn  to  be  By  an  act  of  10  Anne,  "  for  erecting  a  Workhouse  in  the 

conusant  of  City  and  County  of  the  City  of  Norwich,  for  the  better 

the  binding,)  .  .       .   .  ■ 

but  is  taken      employing  and  maintaining  the  Poor  there :"  certain  guar- 

by  the  over-  dians,  of  whom  some  were  official  and  others  eligible,  were 
seers  to  !•.,  ^ 

and  serves  him  incorporated  by  the  name  of  "The  Governor,  Assistants, 

^stocking-  °  and  Guardians  of  the  Poor  of  the  City  of  Norwich,  and 

maker.  County  of  the  said  City,"   and  were  to  ascertaiu  what  sum 

settlement  by    was  necessary  for  the  maintenance  of  the  poor,  and  what 

the  service,      proportion  each  parish  should  raise  and  pay  by  separate 

either  as  under  .  . 

an  original       rates  in  each  parish,   in  proportion  to  rental  and  stock, 

ora*  under  an  w*lnout  reference  to  the  number  of  paupers  receiving  relief. 
assignment  By  an  act  of  7  Geo.  4,  appeals  against  any  order  of  removal 

The  Court  of'  ^rom  any  parish  or  hamlet  of  the  city  may  be  made  by 

Quarter  Ses-     giving  eight  days  notice  to  the  governor,  deputy  governor, 

stons  in  n  case  ■     ■     *       i       •        .    •  *  7 

sent  by  them     or  clerk,  for  the  time  being,  of  the  corporation. 

^r?ec?'l"°,f  Removals  from  foreign  parishes  are  made  to  particular 
K.  B.,  should  parishes  in  Norwich ;  and  instances  have  occurred  of  suc- 
chislon  of^ct  ce8,*ve  removals  of  the  same  pauper,  to  the  same  foreign 
which  they  parish,  from  different  parishes  in  Norwich.  By  an  act  of 
evidence  and  ^  Will  A,  repealing  all  the  former  acts,  the  powers  contained 

not  the  evi-  in  those  acts  are  vested  in  the  same  corporation  of  guar- 
dence  itself.       ,.  .  ,  •  •     j      .        • 

dians,  and  the  same  notice  of  appeal  is  required  to  be  given. 

In  February,  1829,  upon  an  order  of  removal  dated  Octo- 
ber, 1828,  and  which  had  been  suspended,  the  pauper  was 
removed  from  All  Saints,  Norwich,  to  St.  Cuthbert,  Wells. 
Upon  that  order  being  appealed  against  it  was  quashed. 
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On  the  1st  of  November,  I8SI,  the  pauper,  then  residing.        1834. 
in  Str  -Simon  and  St.  Jude,  having  been  relieved  by  the     m    „ 
guardians,  was  again  removed  by  an  order  of  justices  to  St.  v. 

Cuthbert,  Wells;  which  order  was  the  subject  of  the  present  Kcutom? 
appeal.  At  the  trial  of  the  appeal  the  respondents  sought  to  Wells. 
establish  a  settlement  of  the  pauper  in  the  appellant  parish  as 
derived  from  his  father,  J.  Ivey,  who  had  been  placed  out  as 
an  apprentice  by  the  officers  of  Ditcheat  They  proved  the 
loss  of  tbe  original  indenture,  and  then  gave  in  evidence  a 
counterpart  produced  from  the  parish  chest  of  Ditcheat;  and 
it  was  admitted  that  the  original  was  signed  by  the  pauper 
and  tbe  parish  officers.  By  this  indenture,  dated  1770,  the 
parish  officers  put  John  Ivcy  apprentice  to  Edward  Powell, 
for  and  in  respect  of  William  Wilmot  his  estate,  and  Powell 
covenanted  to  teach  hey  the  art  and  business  of  husbandry. 
Tbe  respondents  further  proved  that  Powell  was  tenant  of 
i  farm  at  Ditcheat,  the  property  of  Wilmot,  who  was  a 
stocking  maker,  residing  at  Wraxhali,  in  Ditcheat,  but  who 
afterwards  lived  in  the  appellant  parish,  where  the  pauper's 
father  lived  with  him  and  was  employed  as  a  stocking- 
Weaver.  John  Ivey  the  father,  at  the  time  he  was  bound  out, 
was  living  with  his  sister,  Mrs.  Ward,  in  Ditcheat.  It  was 
sot  proved  that  her  brother  went  to  PowelCs,  and  his . 
lister  said  that  she  knew  nothing  about  Powell.  Under 
the  directions  of  the  parish  officers  of  Ditcheat,  she  took 
her  brother  to  Wilmot's.  She  kept  her  brother  for  a 
quarter  of  a  year,  Wilmot  not  being  ready  to  receive  him, 
Wilmot  paying  her  for  his  board.  Afterwards  Wilmot 
tent  for  him,  and  the  boy  went  and  lived  with  him,  first  at 
Wraxhali,  and  then  in  the  appellant  parish.  He  remained 
in  the  latter  a  sufficient  length  of  time  to  give  him  a  settle- . 
ment  by  apprenticeship,  if  such  settlement  could  be  ac- . 
quired  by  service  under  the  indenture. 

The  questions  for  the  opinion  of  the  Court  are— - 
1st  Whether  the  order  of  sessions  made  upon  the  appeal 
against  the  order  of  magistrates,  removing  the  pauper 
from  the  parish  of  All  Saints,  in  Norwich,  to  tbe  appellant 
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18***        parish,  was  final  and  conclusive  as  to  the  settlement  of  the 
The  Kuio     PauPcr  in  my  removal  from  any  otter  pariah  or  hatnlat  in* 
v.  the  said  city,  as  well  aa  from  the  parish  of  All  Saints.  fldly  ■ 

^,.CvTKBEftT,  Whether  any  settlement  was  gained  by  the  pauper/a  father 
Wsus*       in  the  appellant  pariah,  by  his  service  with  Mr.  Wttmot. 

First  question:      A***i*h  in.  support  of  the  order  of  sessions*.    The  first 
Whether  Nor-  question  is,  whether  the:  city  of  Norwich  is,  for  the  pur*. 

wich  an  entire  -       .   .  _  .  ,  ,  .        - 

district  as  to     poses?  of  gaming  a  settlement  one  parisa,  or  uurty«fic>Mfw 
settlements.      Xhat  for  this  purpose  the  pariahea  continue  separate,  and 

distinct,   has   been  decided   in  the  caae  of  R$x  v.   St% 

Miefuitfo  at  Thorn,  Norwich(a).     [Dmman>  C.  J-    We 

had  better  hear  Mr.  Andrews  upon  that  point.] 

Second  ques-        The  second  question  is,  whether  by  bis  service  with  IF*J* 

Sufficiency  of   TO°*'  *•  P*"^*  father  gained  a  settlement,  in  the  appellant 

service.  parish.     The  party  was  bound  an  apprentice  to  Powdt, 

for  and  in  respect  of  Wiltmot'*  estate.  He  never  entered 
the  service  of  Powell,  nor  was  it  intended  that  bat  should  do 
so,  but.  went  immediately  to  Wilmot,  whom  be  served  an  as> 
apprentice.  Hofy  Trinity  and  Syk>raftrcA(*)  appear  to  1st 
this  case*  almost  in  the  same  words*  and  there  it  was  beM* 
that  the  facts  were  tantamount  to  an  assignment.  Sam.AU* 
hallows  on  the  Wall  v.  St.  Olave,  in  Sttrrepic},  which  waft 
decided  upon  the  authority  of  the  last  case.  It  wilt  bsi 
found  very  difficult  to  distinguish  this  case  from  the  ordinary 
case  of  an  assignment  of  aa  apprentice*  In  Rex  vk  NRfanV 
church(d)f  the  Court  considered  that  tbecaaaust  be  a  coav 
sent  of  the  first  master,  with  the  knowledge  of  the  sacoaat 
that  the  party  was  an  apprentice,  and  that  the  servient 
must  be  in  the  character  of  an  apprentice.  Here,  ail  that* 
requisites  are  complied  with.  With  respect  to  the  eon* 
seat  of  the  first  master,  it  must  in  this,  case,  after  a  period 
of  sixty  years  has  elapsed*  be  presumed  that  BomM 
consented,  and  the  knowledge  of  the  second  master  thfct 


(«)  6  T.  R.  536.  (<*)  2  Dowl.&%L84£}  % 

(6)  1  Slra.  10.  &  Cress.  574. 

(e)Ibid^554. 


HTLAftT  fERSt,  IV  WILL.  IV.  108 

die  party  was  an  apprentice,  is  clearly  shewn  by  the*  facts.         1334. 

rtb&  party  also;  it  is  clear,  must  have  known  tbat  he  was      -j*"^"UJ' 

«nmg  m  tbed»«ctcr  of  «,  apprentice.    The  onty  pur-     ^J'*0 

poa*  for  which  the  consent  of  the  first  master,  and  the  know-  JM****"*  <* 

.  St.Cuth»ert, 

ledge  or  die  second,  is  reqttired,  re,  that  die  party  may  serve  Wells. 
in  the  character  of  art  apprentice.  It  is  dear  that  an  assign- 
ment of  an  apprentice  may  be  by  parol,  Rex  v.  St.  Olave, 
awl  jt  i&  ah*  dear  that  the  assignment  may  be  to  learti  a 
different  trade  from  that  of  the  original  master,  Rex  r. 
Louth(a).  [Dennurn,  C.  J.  The  facts  are  stated,  but 
AanW  ndf  the  session*  draw  the  inference,  if  the  drfcmn- 

Warrant  iff]  The  Court  have  said  in  one  or  two 
that  they  would  draw  an  inference  warranted  by  the 
facta.  [LittUdak,  J.  They  certainly  have  said  so  in  one  or 
two  cases,  but  I  should  be  sorry  to  see  tbat  become  a 

nde.] 


Bigg*  -  Amk  i'a%  cofltrft;  Upon  the  facts,  as  found  by 
the  case,  there  was  no  binding  to  Wilmot,  and  the  pre- 
sumption of  an  assent  by  Powell,  to  the  apprentice  serving 
Wi(m*t3  ia  negatived.  There  was  here  no  assigning  to 
Wikmot,  nor  was  Wilmot  an  original  party ;  for  where  it  is 
said  that  the  apprentice*  was  bottrtd  in  respect  of  Mr1. 
Wilmot's  estate,  nothing  more  was  intended  than  a  mere 
description  of  Powers  occupation.  This  therefore"  distin- 
guishes the  case  from  those  which  have  been  cited.  The 
biodmgr  waa  0?  *  ptfrisli  apprentice,  and  it  was  necessary 
that  the  justices  should  assent  to  the  binding.  They  did 
assent  to  the  binding  to  FowtlT,  and  it  is  quite  clear  that 
under  this  binding  the  apprentice  could  not  be  compelled 
to  go  to  Wilmot  to  learn  the  trade  of  a  stocking-weaver, 
instead  of  learning  that  of  a  hu&banctaum  with  Potdelf. 
EDfemm*,  C.  J.  There  is  no  master  bound  by  this  inden- 
ture. The  person  called  by  this  indenture  the  master,  does 
fltff  appear  to-  bate  signed.  If  PoweH  had  taken  the  ap- 
f*u<icekrt»  Wsr  setvk*  this  might  have  dispensed  with  the 
rigamg*  Bvt  here  tfce  respondents  rery  on  an  assignment  by 
(ajtthm.  ft  Kyf.  ST3  ;  ffBarn.  &  Cressw.  2*7. 
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1334..        Powell  to  Wilmot,  when  it  is  not  found  by  the  sessions  that 

jn    -  Powell  had  any  connection  with  the  deed.     Patteson,J- 

y.  I  cannot  find  anything  in  this  case  to  shew  that  Powell  had 

St.Cvths.sat   atoning  to  do  with  the  transaction.]     On  the  contrary, 

Wxlu.  -     it  is  found  that  the  boy  was  taken  in  the  first  instance  to 

Wilmat.    It  is  clear  that  there  was  no  consent. 

Palmer,  on  the  same  side,  was  not  called  upon  by  the 
Court. 

Denman,  C.  J. — There  ought  to  be  a  positive  finding 
of  every  essential  fact.  That  not  having  been  done  here, 
we  cannot  presume  anything.  The  assignment  and  con- 
sent ought  to  have  been  stated. 

■ 

Littledale,  J. — The  sessions  are  the  proper  judges, 
and  ought  to  draw  the  conclusion.  There  is  no  reason 
at  all  to  suppose  that  Powell  knew  anything  about  the 
matter. 

Taunton,  J. — There  is  neither  a  sufficient,  binding, 
nor  a  sufficient  assignment.  I  am  at  a  loss  to  know 
whether  Powell  or  Wilmot  was  the  master. 


Patteson,  J.  concurred. 


Order  of  Sessions  quashed. 


Held:  that  a 
judge's  order 
or  fiat  for  a 
certiorari  to 
issue  in  vaca- 
tion can  only 
be  granted 
nisi. 


The  King  v.  The  Inhabitants  of  Chipping  SodUury. 

BY  an  order  of  justices,  Martha  Williamson  (wife  of  Jo* 
seph  Williamson),  and  her  five  children,  viz.  George,  aged 
nine  years;  Samuel,  aged  seven  years;  Hannah)  fourj 
Thomas,  three;  Emma,  two; .  were  removed  from  Chipping 
Sodbury,  in  the  county  of  Gloucester,  to  North  Nibley,  in 
the  same  county.  This  order  was  appealed  against  at  the 
Gloucester  Michaelmas  sessions,  1832,  and  after  the  merits 
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oMhecftse  had  beeii1  heard,  the  ctouttoel  forthe/appelfcrntV        1834. 

objected,  first,  that  there  tfas  no  adjudication  ■  that  the  two*     jC?£Z » 

eldest  children  had  not  gained  settlements 'in1* tftefr  own-  v. 

right;  secondly,  that  the  adjudication5  BhouM  have  been  ^^^J* 

that  the  settlement  of  the  husband  was  in  Netfth  Niblev,     Sowwntff. 

and  not,  as  was  stated  in  the  order,  that  the  settlement  of  the 

wife  and  children  was  there;  thirdly,  that  the  children  were 

removed  as  the  children  of  the  wife,  and  not  as  the  children 

of  the  husband.     Upon  these  objections   the   Court  of 

Quarter  Sessions  quashed  the  order  as  defective  in  form, 

sad  not  upon  the  merits,  and  the  order-  of  the  Court  of 

Quarter  Sessions  expressly  so  stated.      A  certiorari  was 

sued  out  in  Trinity  vacation,  1833,  under  the  fiat  of  the 

Lord  Chief  Justice,  upon  an  affidavit  of  the  above  facts. 

The    order  of  removal   and  the  order  of  sessions  having 

been  returned   with  the  certiorari,  in  Michaelmas  term, 

Greaves,  upon  a  statement  in  Court  of  the  above  facts,  and 

referring  to  several  cases  (a),  obtained  a  rule  nisi  to  quash 

the  order  of  sessions,  on  the  ground  that  it  quashed,  for 

defect  of  form,  an  order  that  was  perfectly  good  on  the  face 

of  itif     ! 

W.  J.  Alexander  was  about  to  shew  cause,  when  the 
Lord  Chief  Justice  inquired  whether  there  had  been  a  rule 
to  shew  cause  why  the  certiorari  should  not  issue.  It  was 
stated  at  the  bar,  that  the  certiorari  had  been  obtained  on 
the  fiat  of  the  Lord  Chief  Justice  in  vacation  in  the  first 
instance. 

Greaves,  in  support  of  the  rule,  stated  that  the  invariable 
practice  had  been,  that  if  a  certiorari  be  applied  for  in 
vacation;  where  no  case  is  stated  by  the  sessions,  it  isi 
granted  on  the  fiat  of  a  judge,  and  issues  immediately ;  but 
if  it  be  applied  for  in  term  time,  a  motion  is  always  made 
ia  open  Court,  for  a  role  to  shew  cause  why  the  certiorari 
tfbould  not  issue;  and  that  where  a  case  has  been  stated, 
the  role  nisi  for  the  certiorari  is  obtained  on  counsel's 
(i)  Resv.  Bigker  Wafton,  Butt.  S.C.  168;  Rex  v.  Ryton,  CM,  39,  &c. 
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MS*        wig— Hire  only.    He  stated  further,  that  in  thia  4aee  the 

jj^^      practice  kad  been  inquired  into  at  the  Crovrn  office,  and 

».  the  certiorari  applied  for  and  issued  in  pursuance  of  the 

Ctamitt     information  there  obtained. 

Seaauav. 

Dbnnan,  G.  J. — The  rule  far  the  certiorari  cannot  be 
granted  out  of  term  absolutely  in  the  first  instance.  The 
rule  to  quash  the  order  of  sessions  most  be  discharged* 


Rule  discharged  (a). 


(a)  As  to  the  practice  of  issuing 
a  certiorari  in  vacation,  without  a 
rule  to  shew  cause,  upon  a  judge's 
tort,  see  1  Gode,  116;  9  Nbl,  PX. 
588.  k  Jhri.  Jfarfoii,  Bam 
S.C.  157,  ChappU,  J.  granted  his 
fiat  for  a  certiorari  to  remove  an 
order  of  sessions,  but  refused  to 
grant  it  in  respect  of  die  original 
order.   Afterwatds  the  Court  said, 


u 


a  regular  apahcaliaa 
to  a  judge  within  time,  and  with 
due  notice  as  to  the  order  of  ses- 
sions, and  he  has  granted  a  sat 
for  «  certiorari  tontarait."  Boat 
orders*  were  quashed.  And  see 
Regina  v.  White,  1  Salk.  150', 
S.  C.  Holt,  132;  S  &  6  W.  $  Ml 

c.  11,  9.4. 


The  King  v.  Patrick  Grant  and  others. 

Where  evi-  Th  IS  was  a  criminal  infoinalion  for  a  libel  in  a  Sunday 
ad^ichTs  ten-  newspaper  called  The  True  Sun.    The  information  stated* 

dered  for  one    t||at  before  the  committing  of  the  offences  thereinafter  wen- 
purpose,  and  it  °  .    .  , 
is  inadmissible  tioned  in  the  first  two  counts,  a  commission  of  bankruptcy 

^s?butPisad.  ■**  bsyed  "S*"*'  ihe  defendant  Grout,  under  which 
missible  in  an-  he  had  been  declared  a  bankrupt,  and  that  one  Hi  W*+  one 
u^casTnot  of  tne  aldermen  of  London,  was  duly  appointed  one  of 
alluded  to  at    (foe  assignees  under  such  commission,  and  T.  JB.>  an  afttor* 

the  trial;  the  w  ...  , 

Court  will  not  ney  of  the  Court  of  K.  B.,  bad  acted  as  the  solicitor  under 

grant  a  new  ^  said  commi^f^.  ana  that  before  the  issuing  of  the 
trial  as  upon  ...  • 

an  improper  re-  said  commission,  Grout  had  been  and  was  a  proprietor 

fie"  °f  ^  with  *•  Y-r°i  a  certain  newspaper  called  The  Sun  i  and 
An  affidavit  to  that  certain  transactions  had  taken  place  since  the  said  bank- 
statement  of  a  ruptcy  respecting  the  sale  by  the  assignees  of  Grant  of  his 

judge  as  to 

what  occurred  at  the  trial'  befcre  htm,  is  madmiaw&toi 


interest  in  the  said  newspaper.  The  information  then- we** 
on  to  state,  that  the*  defendants  composed1,-  printed,  an* 
published1  a  defamatory  Hbel  concerning  ft  W.  and  T.  A, 
with  reference  to  their  conduct  in  these  transactions.  To 
this  information  the  defendants  pleaded  not  guilty.  At  the 
trial  before  Dtmnan,C.  J.,  and  a-  special  jury  of  the  county 
of  MkhHeser,  witnesses  were  called  to  prove  the  state" 
meets  contained  in*  the- information,  respecting  the  transao- 
tion  under  the  commission.  These  witnesses  the  counsel 
fbrthe  defendants  attempted  to  cross-examine  relative  to 
the  circumstances  attending'  those  transactions.  The  Loud 
Chief  Justice  was  of  opinion  that  this  could  not  be  done, 
as  it  was,  in  feet,  an  attempt  to  give  evidence  ot  the  truth 
of  die  Hber,  and  therefore  he  refosed  to  allow  the  counsel 
for  tfce  defendants  to  go  into  this  matter.  The  defendants 
were  found  guilty. 

F.  K*Up  now  moved  for  a  rule  nisi  for  a  new  trial*  The 
widtnee  was  improperly  rejected*  The  averments  in  the  in* 
formation  authorized  the  defendants  to  give  in  evidence  the 
psrticalaraof  the  transaction.  It  i*  admitted  that  the  truth 
of  a  libel  amnot  be  given  in  evidence  to  prove  the  inne* 
etnee  of  the  defendant*;  but  here  k  wa»  impossible  for  the 
jasy  tb>  determine  whether  it  was  the  libel  of  and  concern- 
isg'  these  transactions;  unless  the  particulars  of  the  trans* 
«tieti*wete  given  in  evidence.  There  is  an  allegation  in 
the  information  that  certain  transactions  took  place  respect- 
ing the  sale  of  the  newspaper.  The  libel  is  averred  to  be 
published  of  that  transaction  amongst  others*  It  was  im- 
possible for  the  jury  to  judge  whether  the  libel  related  to 
the.  sals,  unless  the  particular*  of  the  sale  weae  before 
themu  In  JKer  v.  jffarne(a),  where  the  libel  was.  alleged  to- 
be  written  of  and  cancer ning  his  Majesty's  government*, 
and  the  employment  of  bis  troops,  an  affidavit  was  allowed 
to  W  rend  to  eocpkin  tbe  subject-natter*  of  the  libel.  The 
in  thi*  caan  was:  tendered  with  a  view  of  explain*- 
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ing  the  subject-matter  of  the  libel ;  namely,  the  transactions 
alluded  to  in  the  introductory  averments.  In  Rex  v.  Home 
Lord  Mansfield  uses  these  emphatic  words:— "The  gist  of 
every  charge  of  every  libel,  consists  in  the  person  of,  or 
matter  of,  or  concerning  whom  or  which,  the  words  are 
averred  to  be  said  or  written."  The  gist  of  this  libel  con- 
sisted of  the  transactions,  into  evidence  of  which  it  was  de- 
sired to  go.     The  jury  are  to  decide  on  the  whole  issue. 


Denman,  C.  J. — It  was  undoubtedly  put  in  issue  whe- 
ther the  libel  related  to  the  transactions  stated  in  the  intro- 
ductory part  of  the  information.  If  the  evidence  had  been 
offered  with  a  view  to  inform  the  jury  of  the  nature  of  the 
transactions,  from  which  they  might  judge  whether  the  libel 
related  to  those  transactions,  I  should  have  admitted  it. 
But  it  was  taken  for  granted,  at  the  trial,-  that  the  alleged 
transactions  had  taken  place  and  had  reference  to  the  libel, 
and  the  object  of  the  proposed  examination  was  to .  con- 
vince the  jury  of  the  truth  of  the  libel.  With  that  view  this 
evidence  was  tendered.  That  brought  it  to  the  question 
whether  the  truth  was  put  in  issue.  On  the  ground  that  the 
truth  was  not  put  in  issue  the  evidence  was  rejected,  it  not 
being  suggested  that  it  was  wished  to  go  into  the  evidence 
for  the  purpose  stated  to-day.  A  judge  has  a  right  to 
know  the  purpose  for  which  the  evidence  is  tendered.  If  it 
had  been  offered  with  the  view  stated  to-day,  it  would  have 
been  admissible. 


Littledale,  J.,  Taunton,  J.,   and    Patteson,  J., 
concurred. 

On  a  subsequent  day  in  the  course  of  the  term,  the,  de- 
fendants were  brought  up  for  judgment.  F.  Kelly  again 
moved  for  a  new  trial,  and  stated,  that  as  he  understood  the 
decision  of  the  Court  to  have  proceeded  on  the  ground . 
that  the  evidence  had  not  been  offered  with  a  view  to  in-, 
form  the  jury  of  the  nature  of  the  transactions,  from  which 
they  might  judge  whether  the  libel  related  to  those  transac- 


others. 
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tkrns,.  be ,  was  furnished  with  the  affidavits  of  two  persons,  1834. 

and  also  with  the  notes  of  a  short-band  writer,  to  shew  that  v^fcv-^/ 

be  bad  tendered  it  with  that  view  at  the  trial ;  and  as  the  The  *kKd 

judgment  of  the  Court  had  proceeded  upon  a  misappre-  Ghaut  and 
benaion  of  fact,  he  hoped  the  defendants  would  not  now 
be  precluded  from  taking  the  objection. 

DfHMAN,  C.  J. — I  have  a  distinct  recollection  and 
a  note  of  what  passed  at  the  trial,  and  I  cannot  allow  my 
statement  to  be  contradicted.  It  was  quite  plain  to  me 
at  the  trial,  that  the  intention  was  to  enter  into  a  general 
inquiry  of  the  truth  of  the  charges,— an  inquiry  which  the 
law  doea  not  allow.  The  affidavits  cannot  be  read— unless 
indeed, the  rest  of  the  Court  entertain  a  different  opinion. 

LittljbpalBj  J.  and  Taunton,  J.  concurred. 


Hunt  v.  Massey. 

ASSUMPSIT  on  a  bill  of  exchange,  dated  the  1st  of  J.f  during  hit 
February,  1832,  with  the  common  money  counts.     Plea:  nHnonty,ac- 
oon-assumpsit.     At  the  trial  at  the  sittings  after  last  Mi-  exchange;  and 
chaelmas  term,  before  Denman,  C.  J.,  it  appeared  that  the  ^  jjj^ft £5^ 
plaintiff  lent  the  defendant,  when   under   age,   101/.,   for  pay  the  amount 
which  he  drew  a  bill  on  the  defendant,  who  accepted  it  ^»9  hands. 
when  under  age.     The  defendant  became  of  age  19th  June,  This  contract 

_        ntied  not  be 

1832,  and  the  bill  fell  due  on  the  4th  of  July,   1832.     The  declared  on 
plaintiff  produced  a  letter  in  the  handwritiug  of  the  de-  S|^*fe*tftr  • 
feodaiU,  which  was  dated  on  the  22d  June,  1832,  addressed  to  be  presumed 
to  a.  third  person,  requesting  him  to  pay  the  plaintiff  101/.  onthedayoa 
out  of  a  sum  left  to  the  defendant  by  his  grandfather.     It  which  it  is 
was  objected  to  on  the  part  of  the  defendant  that  the  decla-  the  contrary  is 

ratipp  did  not  contain  any  special  count  founded  on  the  8£®1Jfl  to  ** 

tne  tact. 

promise  to  pay  made  after  the  defendant  became  of  age. 
The  jury  found  a  verdict  for  the  plaintiff;  but  the  Lord 
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tm.        Chief  Justice  gave  the  defendant  leave  to  nnwe  to  enter  a 


tiVMT 

V, 

liMtcr.  Pkttt  now  moved  accordingly  for  a  nonsuit,  or  *  ne% 

trial.  First,  the  declaration  should  have  contained  a  eetnrt 
stating  the  agreement  in  the  letter  written  subsequently  to 
the  period  when  the  plaintiff  came  of  age.  [Pattcson,  J. 
Suppose  the  defendant  had  pleaded  infancy)  and  the  ptain- 
tiff  had  replied  a  ratification,  after  the  defendant  had 
attained  his  majority,  would  that  have  been  a  departure  f) 
Secondly,  evidence  should  have  been  given  that  the  letter 
was  written  after  the  defendant  catne  of  age. 

DttNMAv,  C.  J. — We  all  think  it  lay  upon  yon  to  shew 
that  the  letter  was  not  written  on  the  day  on  which  it  bore 
date. 

Rule  refused. 


The  Kino  v.  The  Justices  of  Middlesex. 

Where*  par-  JSODKIN  obtained  a  rule,  calling  upon  the  justices  of 
Sedwa*1  Middlesex  to  shew  cause  why  a  writ  of  mandamus  shotiM 
Court  of  not  issue,  commanding  them  to  make  up  the  record  of  the 

stottsTwhieh  conviction  of  James  Bowman,  at  the  general  quarter  sessions 
hsiprsvloaily  0f  tne  peace  and  session  of  oyer  and  terminer  in  July 
want  of  doe     last,  and  to  give  a  copy  of  such  record  to  Bowman,  or  his 

to  have  a  The  affidavits  in  support  and  against  this  rule  stated  the 

pnxtJfoun       following  circumstances : 

m^ttptrttli*  Bowman  was  indicted,  tried,  and  convicted  for  larceny 
peace,  al-  a*  the  general  quarter  sessions  of  the  peace  for  the  county 
*  tf  *****"  of  Middlesex, ln  Jul7  Ia8t'  and  sentenced  to  be  transported 
application  Is  for  seven  years,  and  conveyed  to  Newgate.  It  was  subse- 
^^J*  quentty  discovered  that  a  mis-trial  had  taken  place.    The 

Sea  of  auter- 
its  convict.  • 

A  Qourt  of  Quarter  Sessions  cannot  be  adjourned  by  the  crier  without  the  presence 
of  the  justices. 


ZfcsKufta 
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crier  of  it©  Court,  on  tbe  fat  of  inly,  proclaimed  en  ad*        mm. 
journment  of  tbe  Court,  when  several  justices  were  in  Che 
sessions-bouse,  until  tbe  following  day,  when  the  Court  * 

was  again  proclaimed  to  be  adjourned,  but  no  jtstices  were 
preset,  akboogh  Several  of  the  justices  attended  at  tbe 
eesaiosm  home  during  tbe  day.  On  tbe  following  day, 
Wednesday,  tbe  Court  was  again  adjourned!  in  the  same 
Mnaer*  Tbe  witnesses  against  the  prisoner  were  sworn 
in  Court  as  the  1st,  and  tbe  trial  took  place  on  the  5th  of 
July.  In  consequence  of  these  circumstances,  a  special 
eemmieeton  of  oyer  and  terminer,  and  of  general  gaol 
delivery,  was  issued,  to  try  the  prisoner,  with  others  who 
had  been  tried  at  the  July  sessions ;  under  which,  in  Sep* 
tsmbcr  laet,  at  the  Old  Bailey,  tbe  prisoner  was  called  upon 
la  plead  to  an  indictment*  charging  bitn  with  the  felony  of 
which  be  had  been  convicted  at  tbe  July  sessions.  Bowman 
pleaded  his  former  conviction  in  bar,  and  time  was  granted 
te  hini  by  the  Court  to  obtain  *  copy  of  the  record  of  the 
conrietkMS.  The  clerk  of  the  peace  for  the  county  of  Mid* 
Ames  was  subpcsnaed  to  produce  tbe  record.  The  prisoner 
was  again  brought  into  Court  at  the  October  sessions,  when 
the  Clark  of  the  peace  produced  the  minutes  and  documents 
nfetjfB  to  the  former  trial  of  Bowman,  but  not  the  record 
of  tbe  conviction  formally  made  up.  Upon  this  the  prisoner 
was  ordered  to  remain  in  custody  until  tbe  next  sessions. 
la  tbe  meantime  this  rule  had  been  obtained. 

Sir  J.  Starlett  and  Bantoto  now  shewed  cause.  The 
magistrates  are  in  this  difficulty :  if  the  record  is  made  up, 
stating  the  adjournments  as  properly  made  from  time  to 
thne,  that  which  is  untrue  will  be  stated  ;  if,  on  the  other 
bated,  tbe  real  state  of  the  case  is  shewn,  the  magistrates 
may  expose  themselves  to  great  inconvenience.  The  object 
of  tbe  prisoner  is,  in  tbe  first  place,  to  treat  the  record  of 
the  ootnriction  as  valid*  for  the  purpose  of  defeating  the 
second  indictment,  and  when  that  object  is  attained,  to  in* 
validate  the  former  trial,  and  escape  from  the  sentence 
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1834.        passed  upon  him,  .   [Desman,  C^*  Cauld.a^y  otyectiaa.10 

^^       the  first  trial  appear  on  the  face  of  this  record  i]    It.HMgsjt 

v  .         be  raised  by  entering  the  adjournment  from  .day  ta  4*7* 

TKe  Justices  of  Tpatteson,  J.  That  is  never  done.]    It  may  be  done.  .  If  the 
Middlesex.    *  ■  ,..,•- 

Court  grant  a  mandamus  to  make  up  the  record,  and  it  is 

made  up,  so  that  the  record  on  the  face  of  it  is  perfect,,  tbe 
prisoner  may  bring  a  writ  of  error  for  error  in  fact.  \$Dch- 
man,  C.J.  That  is  very  doubtful.  It  was  refused  in  Jfe 
King  v.  Car/<7c.](a)  Then  if  he  could  not  bring  error,  he 
would  be  obliged  to  submit  to  the  sentence  of  transporta- 
tion. [Patteson,  J.  What  occurred  to  me  at  the  triaj  was 
this :  As  soon  as  the  Court  pronounces  sentence,  there 
is  a  conviction  and  a  record  properly  in  existence.  It  is 
said  to  be  the  practice  to  make  up  the  record  afterwards; 
but  can  it  be  said  that  there  is  no  record  of  conviction 
when  a  man  has  been  actually  sentenced  by  a  Court,  and 
when  that  sentence  is  actually  put  into  execution  by  im- 
prisonment ?]  There  is  another  course  open  to  th^  pafty 
The  proceedings  of  the  Court  of  Quarter  Sessions  may  be 
removed  by  certiorari,  if  there  has  been  a  conviction* 
It  is  so  laid  down  in  Hales  Pleas  of  the  Crown(b). 
The  passage  is  as  follows : — "  To  conclude  this  wljole 
matter  of  auterfoits  acquit,  convict,  or  attaint,  these  things 
are  to  be  observed :  1.  The  party  that  pleads  the  record 
must  plead  it  specially,  setting  forth  the  record.  $.  He 
must  either  shew  the  record  sub  pede  sigilli,  or  have  tire 
record  removed  into  the  Court  where  it  is  pleaded  by  cer- 
tiortrl ;  or  if  it  be  a  record  of  the  same  Court,  nfust  vouch 
rife  tertn,  year,  and  roll,  for  the  record  is  part  of  his  plea** 
[Taunton,  J.  Does  not  that  law  apply  only  to  cases  whieije 

there  is  a  record  to  bring  up  ?    Here,  the  complaint  is,  tnat 

*  -  j 

there  is  no  record  to  bring  up.     The  officer  has  refused  to 

make  it  up.]     It  is  submitted  that  it  applies  tp  this  case. 

Supposing  the  certiorari  to  issue,  the  justices  might  return 

nul  tiel  record.    This  Court  would  not  order  the  record  to 

be  drawn  up  in  such  a  manner  as  to  declare  this  to  have 

(a)  4  C.  &  P.  415.  (6)  Vol.  2,  p.  255;  "      , 


.  •    .»» 
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trtoig&Kfsesiidn.     [tknman,C3.  It  strikes  us  that  the         ias4. 
pkMir  ha*  a  right  to  have  a  record  of  that  which  took 


ptoce,  regularly  made  up,  in  order  that  he  may  see  whether  v,      , 

lie  tan  make  use  of  it  for  his  advantage.     The  rule  in  that  TbeJwtipesof 

°  Middlesex. 

esse  should  be  moulded  differently ;  at  present  it  assumes 
4kt  there  has  been  a  conviction.]  [Littledale,J.  The  rule 
ii  likewise  for  a  copy  of  the  record.  This  Court  has  no 
right  to  order  the  justices  to  give  a  copy.] 

The  Court  directed  the  mandamus  to  go,  commanding 
the  jMtices  to  make  up  a  record  of  the  proceedings. 

Rule  accordingly. 


The  King  v.  The  Inhabitants  of  St.  Mary,  Colchester, 

UPON  appeal,  an  order  for  the  removal  of  Thomas  Lester,  A  settlement  is 
laiwife  and  children,  from  Stratford  Saint  Mary,  Suffolk,  to  ^^^0, 
Stint  Mary  at  the  Walls  in  Colchester,  Essex,  was  confirmed,  whilst  on  the 
wbject  to  the  opinion  of  this  Court  on  the  following  case:-    [toff  of  the  lo- 
The  pauper's  father  had  gained  a  settlement  in  the  parish  f ?l  militia,  is 

-*  d    w  1      nf  ti  hired  and 

of  St.  Mary  at  the  Walls.  serves  for  a 

In  181 1,  the  pauper  was  a  private  in  the  first  regiment  of  year' 
Cut  Essex  local  militia,  commanded  by  Colonel  Strutt. 
Os  the  94th.  of  April,  1811,  the  regiment  was  assembled 
for  training  at  Colchester,  and  continued  there  in  training 
tiB  the  ]jfih  of  May  following,  up  to  which  day  the  pauper 
*u  a  drummer  upon  the  permanent  staff  of  the  regiment. 
0*  die  16th  of  May,  the  pauper  then  being  off  the  perma*- 
**t  staff,  Colonel  Strutt,  who  was  perfectly  aware  that  be 
*u  in  the  local  militia,  hired  him  for  a  year  at  the  wages 
°f  10/.     The  pauper  served  the  colonel  under  that  hiring. 
He  resided  in  the  parish  of  Saint  George,  Hanover  Square, 
*  London,  until  the  4th  of  May,  1812;  upon  which  day 
fe  regiment  was  again  assembled  for  training  at  Colches- 
ter*   Colonel  Strutt  went  there  to  take  the  command,  and 
VOL.  111.  1 
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1834.         the  pauper  accompanied  him,  and  was  reported  as  belong- 

^J^J^       ing  to  the  regiment.     Each  officer  being  by  the  rules  of  the 

v.  service  allowed  a  soldier  frQm  the  ranks  as  a  personal  aer- 

Si *  Mary  °  van*'  l'ie  PauPer  wa8  cn°8en  by  the  colonel  to  be  his  ser- 
Colchester.  vant.  The  regiment  continued  to  do  duty  at  Colchester 
till  the  19th  of  May,  1812;  during  which  time  the  pauper 
was  under  military  control,  but  he  was  only  paraded  once, 
and  served  Colonel  S.  during  the  whole  period  as  an  in-door 
servant.  The  pauper  received  pay  from  the  crown  whilst 
the  regiment  was  assembled.  He  also  received  his  wages 
from  his  master  for  the  same  period.  Upon  the  16th  of 
May,  1812,  Colonel  S.  paid  the  pauper  his  wages  of  10/., 
and  upon  that  day  hired  him  for  a  year  from  that  time  at 
14/.  Under  this  second  contract  the  pauper  continued  in  the 
service  of  Colonel  S.  till  November,  1812,  wheu  he  was 
discharged ;  remaining  during  the  first  part  of  it,  that  is  to 
say,  from  the  16th  to  the  19th,  at  Colchester,  under  mili- 
tary control,  and  serving  the  colonel  as  before  mentioned* 
The  question  for  the  opinion  of  the  Court  is,  whether  the 
pauper  gained  a  settlement  by  his  service1  with  Colonel 
Strutt. 

First  point.  Austin  and  Palmer,  in  support  of  the  order  of  sessions* 

The  pauper  was  uot  sui  juris,  and  could  not  make  anything 
more  than  a  conditional  engagement*  that  is*  to  serve  for  a 
y°ar,  provided  he  was  not  called  upon  to  do  duty  in  hil 
regiment.  There  is  nothing  in  the  militia  act  which  reme- 
dies this  defect  in  the  contract*  [Patteson,  J*  This  it  simU 
lar  to  Rex  v*  Elmley  Castle  (a).]  That  case  is  inconsistent 
with  Rex  v.  Taunton  Saint  James{b),  which  was  decided 
after  a  very  elaborate  argument  upon  the  acts  of  parliament 
relating  to  this  subject.  In  Rex  v.  Elmley  Castle,  Rex  v. 
Taunton  Saint  James  does  not  appear  to  have  been  much 
discussed.  In  that  case  Bay  ley,  J.  lays  it  down  that  "  the 
words  in  the  52  Geo.  3,  c.  68,  s.  63*  manifestly  apply  to 
contracts  existing  at  the  time  of  the  ballot  or  inrolmeut,  and 

(a)  3  Barn.  &  Adol.  826.        (b)  9  Barn.  &  Cressw.  831. 
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Dot  to  contracts  subsequently  made/'  and  refers  to  the  lan- 
guage of  the  60th  section,  which  enacts. "  that  the  inrolment      _.    __ 
°  m  The  King 

of  servants  shall  not  vacate  or  rescind  contracts  between  v. 

master  and  servant  who  shall  be  called  out/'  and  shall  leave  InshTf  j^R*  rf 
Ae  service  for  the  purpose  of  being  trained.  "  That  sec-  Colchester. 
two"* — the  learned  judge  goes  on  to  say— ''applies  to  con* 
tracts  existing  at  the  time  of  inrolment,  for  such  contracts 
only  could  be  vacated  or  rescinded  by  the  inrolment.'9 
Littledale,  J.  and  Parke,  J.  take  precisely  the  same  view  of 
that  statute.  In  Rex  v.  Elmley  Castle,  Lord  Tenterden 
relied  only  on  the  65th  section  of  52  Geo.  3,  c.  38. 

The  next  question  is,  whether,  as  the  master  was  aware  Second  point* 
that  die  servant  was  in  the  militia,  it  can  be  considered  that 
be  dispensed  with  the  attendance  of  the  servant  on  the  days 
on  which  he  performed  the  duties  of  a  soldier;  for  the 
tffirmative  of  this  Rer  v.  Westerleigh(a),  and  Rex  v.  Winch- 
tomb(b),  may  be  cited.     But  in  Rex  v.  Beaulieu  (c),  Lord 
tllenborough  expressed  disapprobation  of  the  cases  respect- 
ing militia-men  which  had  been  previously  decided.    Rex 
v.  Hohworthy  (d).    All  the  cases  of  dispensation  have  pro- 
ceeded upon  the  principle  that  the  servant  might  in  fact  be 
considered  as  working  for  his  master  during  his  absence. 
Such  a  presumption  cannot  arise  in  the  case  of  a  militia* 
•  &%  doing  duty. 

Knox,  contrd,  was  stopped  by  the  Court. 

Denman,  C.  J. — It  is  quite  clear  that  Rex  v.  Taunton 
hint  James  must  have  been  before  the  Court  in  Rex  v. 
Elmley  Castle.  The  ground  of  distinction  between  those 
ctsesis  satisfactory,  and  both  may  stand  together.  My 
brother  Littledale  was  a  party  to  the  decision  of  the  Court 
to  both  those  cases. 

Littledale,  J.,  Taunton,  J.,  and  Patteson,  J.,  con- 
curred. 

Order  of  Sessions  quashed. 

(a)  Burr.  S.C.  753.  (c)  3  Maule  &  Selw.  229. 

(*)  1  DougL  376.  (d)  6  Barn.  &  Cressw.  283. 
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Kelly  v.  Partington. 

Words  are  not  SLANDER.  The  second  count  of  the  declaration  stated 
with  special  &&*  l^e  defendant  "  falsely  and  maliciously  spoke  and  pub- 
dnmoge,unle88  ]i9hed#  of  and  concerning  the  plaintiff,  and  of  and  concern- 
themtelvef  ing  her  as  such  shopwotnan  or  servant,  these  other  false, 
disparaging.      8Caiidalous,   malicious,  and   defamatory  words  following: 

that  is  to  say,  she  (meaning  the  plaintiff)  secreted  one  shil- 
ling and  sixpence  under  the  till,  stating,  these  are  not  times 
to  be  robbed,"  per  quod,  &c.  At  the  trial  before  Patleson,  J. 
at  the  sittings  at  Westminster,  the  plaintiff  obtaiued  a  ver- 
diet  for  Is.  damages  upon  the  whole  declaration  generally. 
In  last  Michaelmas  term,  upou  a  question  whether  the 
plaintiff  was  entitled  to  full  costs,  or  to  only  so  much  costs 
as  damages,  the  Court  decided  that  the  words  of  the  above 
count  were  not  actionable  in  themselves  {a).  Sir  J-  Scarlett 
afterwards,  in  the  same  term,  obtained  a  rule  nisi  in  arrest 
of  judgment,  on  the  ground  that  the  words  in  the  second 
count  were  not  actionable  even  with  special  damage;  against 
which  rule 

Campbell,  S.  G.,  and  Bodkin,  now  shewed  cause.  In 
Com.  Dig.  Action  on  the  Case  for  Defamation,  many  rules 
are  laid  down  as  to  where  words  are  actionable  in  them- 
selves ;  and  iu  (D.  SO,)  of  that  title  it  is  laid  down,  that  an 
action  may  be  maintained  for  "  auy  words  by  which  the 
party  has  a  special  damage."  Any  words  which  are  spoken 
falsely  and  maliciously  with  intent  to  injure  another  person, 
by  reason  of  which  that  party  sustains  damage,  are  suffi- 
cient to  support  an  action  for  defamation.  [LittledaJe,  J. 
Your  proposition,  I  thiuk,  is  too  general.  The  words  should 
be  in  themselves  disparaging.]  It  is  submitted  that  if  the 
words  were  spoken  maliciously  (as  the  jury  have  foand  in  this 
case  by  their  verdict),  and  special  damage  ensues,  an  action 

(•)  Set  «**e,  rtl.  ii.  460. 
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will  lie;  but  it  is  not  necessary  to  go  so  far.     The  words  here         1834. 


laid  are  disparaging,  or,  at  all  events,  the  words  may  mean 

•  ■  ,  .  «  .*  ..  Kelly 

either  to  charge  a  dishonest  or  an  innocent  act,  and  the  jury  v. 

By  their  verdict  have  found  that  they  weredispartgingC  These  Pa*™noto* 
swords  "  she  has  secreted  but  shilling  and  sixpence  under 
the  till/*  are  clearly  of  themselves  disparaging,  according 
to  the  plain  meaning  of  the  words:  and  as  to  the  words 
'"  stating  these  are  not  times  to  be  robbed/9  the  expression 
is  at  the  least  equivocal,  and  must  be  taken,  after  the  find- 
ing of  the  jury,  to  mean  that  the  latter  words  have  been 
tised  by  the  defendant 

.  Sir  J.  Scarlett,  contra. '  The  words  must  be  disparaging 

i*  their  nature.     Can  it  be  said  that  if  a  party  maliciously 

said  of  another  that  he  was  honest  and  upright!  with  intent 

to  prevent,  acid  that  by  so  doing  he  did  prevent/  a  person" 

who  did  wot  like  an  honest  man,  from  taking  him  into  his 

service,  this   would   be  d  slander?      When  Chief  Baron 

Cofln///f  says  that  an  action  liea*  for  any  words  by  which 

the  party  has  a  special  damage/'    he  means  any  words 

which  of  themselves  implied  some  malice.     The  malice 

which  renders  the  words  actionable  is  to  be  collected  from 

Rewords,  sot  from  the  circumstances  under  which  they 

were  spoken. .  \LtitkAaie>  J.  Mr.  Solicitor  General,  I  see 

that  all  the  cases  put  in  Comynss  Digest  are  cases  of 

word*  which  are  injurious  in  their  own  nature.]      [Camp- 

fetf,S.  G.  There  is  no  instance  put  in  which  words  were 

kUnot  to rbe. actionable,. because  not  injurious  in  them- 

"be*,  *w&  the  rule  laid  down  is  general;}'  'The  special 

faftage,  wUck  is  to  make  words  actionable  which  are  not 

.  kgaHy  so  in\  themselves,  must  be  damage  arising  .out  of  the 

w*wb  themselves.      These  words  must  be  taken   to  he 

*orsjs  rather  of  commendation  than  of  Maine,  for  applying 

fe  words  '<  stating,  &c"  to  the  plaintiff,  as  according  to 

4e  grammatical  construction  they  ought  to  be,  the  whole 

imputes  to  her  that  she  did  a  cautious  act.     The  Court 

will  not  lay  it  down  generally  in  the  manner  contended  for, 


Kelly 


118  CASES  IK  THE  KING'S  BENCH, 

1834.        that  words  even  of  praise  (unless  spoken  ironically)  can  be 

actionable  with  special  damage,  or  that  the  jury  may  infer 

v,  damage  to  have  arisen  from  them* 

Pabtinoto*. 

Denman,  C.  J.—* We  caunot  look  at  the  former  history 
of  the  case,  but  must  confine  ourselves  to  the  record  as  it 
atauds*  Upon  this  record  the  question  is,  whether  the 
words  laid,  which  are  stated  to  have  been  spoken  malici- 
ously, can  be  said  to  have  given  rise  to  the  special  damage 
laid.  I  am  of  opinion  that  they  cannot.  It  seems  to  me 
that  unless  the  Court  can  see  that  the  words  of  themselves 
have  an  injurious  meaning,  no  action  can  be  maintained 
upon  them.  I  have  no  idea  that  words  innocent  in  them- 
selves can  be  the  subject  of  an  action  of  slander. 

Littledale,  J. — I  think  also  that  the  words  of  this 
count  with  special  damage  are  not  actionable,  and  that  the 
words  must  be  defamatory  or  injurious  in  their  nature. 
Though  Comyns  lays  it  down  as  a  general  proposition  that 
any  words  with  special  damage  are  actionable,  yet  all  die 
instances  he  gives  are  of  words  injurious  in  their  nature 
but  not  actionable  in  themselves,  because  they  impute  not 
a  temporal  offence,  but  an  offence  for  which  a  party  could 
only  be  proceeded  against  in  the  Spiritual  Court,  The. 
words  here  laid  are  extraordinary,  and  taken  altogether  im- 
pute great  caution  instead  of  a  crime.  If  it  had  not  been 
for  the  words  "  stating  these  are  not  times  to  be  robbed," 
an  action  would,  I  think,  have  lain. 

Taunton,  J. — I  am  altogether  of  the  same  opinion. 
These  words  must  either  impute  a  charge  of  felony,  or  be 
without  any  meaning  at  all ;  and  taking  the  whole  together 
I  think  that  they  have  no  injurious  meaning.  The  person 
who  is  stated  in  the  count  to  have  refused,  in  consequence 
of  the  words,  to  take  the  plaintiff  into  his  service,  ought  to 
have  understood  them  to  have  no  such  meaning. 
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Patteson,  J. — I  have  always  understood  that  the  spe- 
cial damage  must  be  such  as  would  be  the  natural  result  of 
the  thing  done,  in  this  and  every  other  ease  in  which  the  Vt 

special  damage  is  necessary  to  the  support  of  the  action.  Partington, 
Tbeae  words  have  not  an  injurious  meaning.     There  is  no 
innuendo  that  the  plaintiff  took  the  money  of  any  other 
person.     We  cannot  consider  the  words  as  slanderous  be- 
cause a  party  afterwards  thought  proper  to  understand  them 
in  an  injurious  sense.     I  think  we  are  bound  to  arrest  the 
judgment,  as  in  point  of  law  the  damage  cannot  have  re- 
volted from  the  words  spoken. 

Rule  absolute. 


Kuby  v.  Bannister, Gunner,  Humphrey,  Bassett, 

and  Chapman. 

ASSUMPSIT  for  goods  sold  and  delivered,  and  money  In  an  action 
lent    Plea :  the  general  issue,  with  notice  of  set-off.     At  ^ndaS»,  as 
the  Urml  before  Tindal,  C.  J.,  at  the  Kent  Spring  assizes,  churchwar- 
1833,  it  appeared  from  the  bill  of  particulars,  that  the  action  overseers,  for 
**•  brought  a  gainst   the  five  defendants   to  recover   the  goods  fur- 

nished  to  the 

*toount  of  an  account  furnished  to  them  as  churchwardens  poor  by  their 
•  and  overseers  of  the  parish  of  Hearn,  for  goods  supplied  ^"y^cien^for 
*d  money  advanced  to  the  poor  of  the  parish,  from  Easter  the  plaintiff  to 
Ityit  to  Easter  1827.     Bannister  and  Gunner  were  church-  ^y\\\  acted 
*iflfens,  and  Humphrey  and  Bassett  overseers  of  the  parish  as  churchwar- 

^n     '  .  .  ,     .  -         .  dens  and  over- 

<*  nearn,   Chapman  acted  as  vestry   clerk  and  assistant  seers,  and 
overseer.    The  goods  were  supplied  and  the  money  ad-  J^f^^?™ 
vtaced  by  the  plaintiff  to  the  poor,  upon  orders  given  by  very  of  the 
4*  defendants  assembled  in  vestry,  to  the  paupers  who  ap-  *^ed  a"/ 
plied  for  relief.     These  orders  were  written  by  Chapman,  though  one  of 

.j  *  i.    i         *      t  •  *,  »        j  them  be  only 

4Rd  were  signed  many  of  them  by  him  as  "  overseer,    and  an  assistant 
some  as  €t  veatry  clerk  and  overseer ;"  several  by  Bannister,  overseer. 


ta  &•  peer  by  die  direction  of  an  overseer,  may  be  recovered  as  money  lent  to 
such  overseer. 
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1934.  and  one  by  Basse//.  No  proof  was  given  of  the  appoint- 
/^  mtut  of  ilhupman  a*  assistant  overseer  tinder  59  Geo,  3,  d 
v,  \1.     It  was  objected  on  behalf  of  the  defendants,  that  as  by 

M!d  ofT™*  t'>e  ^*  ,cct'on  °f  t*iat  act>  l^e  appointment  of  an  assistant 
overseer  is  to  be  for  his  performance  of  such  of  the  duties  of 
an  overseer  as  shall  be  specified  in  the  appointment,  the 
plaintiff  was  bound  to  produce  the  appointment,  in  order  to 
whew  that  the  nature  of  the  duties  which  he  was  to  perform 
were  such  that  he  was  liable  to  be  sued  upon  this  cause  of 
action  with  the  other  defendants,  and  that  such  appointment 
not  having  been  produced,  the  plaintiff  ought  to  be  non- 
ittited.  The  learned  Chief  Justice  was  strongly  of  opinion 
tliot  the  defendants  were  jointly  liable,  and  directed  the  jury 
to  find  ii  verdict  for  the  plaintiff,  but  gave  the  defendants 
leave  to  move  to  enter  a  nonsuit.  Verdict  for  the  plaintiff, 
damages  115/, 

In  tiaster  term,  1833,  Thesigcr  obtained  a  rule  nisi  foi*  a 
nonsuit!  and  also  to  reduce  the  damages  by  the  amount  of 
tho  mowy  advanced  by  the  plaintiff  to  the  poor; — against 
which 

Amlrtmf  Sorjt.,  and  Phti,  now  shewed  cause.  First,  as 
to  the  nonsuit.  Ckapm**  acted  as  overseer,  and  was  one  of 
the  contracting  patties.  It  was  not  incumbent  on  the  plain-* 
tiff  to  product*  his  appointment  It  is  true  that  by  the  59 
(it\K  $%  lb*  inhabitants  of  a  parish  have  the  power,  if  they  • 
think  proper*  of  nominating  a  person  to  be  appointed  by 
the  parti?*  as  assistant  overseer,  with  limited  duties,  so  that 
ho  ntiyht  be  appointed  to  act  in  the  character  of  a  mere 
servant  h*  the  overseers;  hot  there  was  bete  nothing  to 
shew  that  OWfN***  acted  in  sweh  a  resinned  iliMauer ; 
tmt  *po*  the  fee*  trf  the  oswers  he  apptass  so  act  aa  wen* 
j***\  Ilk  the*et*t*«  the  dubes  whsch  he  was  appointed  to 
y**tv>m  wete  <*  that  viwutel  wstntt  \bat  he  was  not  liable  to 
W  >**«  in  this  *ctt»*k  W  ihwsM  haw*  ssataaa  by  the  ptodsje- 
iMk  \Mf  h»  iyyj<atawnt  tfcat  staeh  was  the  case 

It  A»e*t>w  w^«M*«tthi  hsnsmii*    Tsstskfcndants 
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areJieMe  to<the  whole  amount  if  they  are  liable  for  *  part.        1834. 
[Partes**;  J.  Tbia ■  part  of  the eule  was  granted  upon*  an  i ob*      y^-^J 
jectioo  that  overseers  are  not  authorized  :to  borrow  cponey  Vm 

for.  perish,  purposes ;  aud  that,  -therefore,  if  it  be  lent  it  can*  Bakmmtkb 
net -be  •ecovered  from  them.]  The  plaintiff  stands  in  pre- 
cisely the  aacoe  situation  as  to  the  money  advanced  and  the 
goods  supplied^  for  they  are  in  effect  the  same  thing,  and 
there  is  no  authority  to  shew  that  overseers  may  not  have 
money  advanced  to  them  for  parochial  purposes. 

Thenger  contra.     In  order  to  support  the  verdict,  Chap-  First  point. 
sama  must  be  liable  either  as  assistant  overseer,  or  in  conse- 
quence of  bis- having  from  time  to  time  signed  die  orders. 
If  be  'is;  liable  for  the  latter  reason,  the  same  test  must  be 
applied  to r  the  other  defendants,  and  then  it  will  be  found 
that  Humphrey  and  Gunner  ought  not  to  have  been  joined. 
[Demmmm^  C.J.  They  all  appear  to  have  had  some  share  in 
the  transactions.]     Chapman  was  merely  an  assistant  over* 
seer,  and  acted,  only  as  such.     His  appointment,  therefore, 
should  have  been  produced.     It  is  not  necessarily  the  duty 
of  an  assistant  overseer  to  relieve  the  poor.    He  is  to  be  ap- 
pointed by  warrant,  aud  the  duties  which  he  is  to  perform  are 
to  be  specified  in  the  warrant  of  appointment.  The  plaintiff, 
therefore,  should  have  shewn  that  it  was  Chapman's  duty  to 
relieve  the  poor ;  which  fact,  if  proved,  would  have  been 
strong  evidence  of  his  liability.     In  Bennett  v.  Edwards  (a), 
it  was  held  that  an  assistant  overseer  was  not  liable  to  penal* 
ties  for  refusing  to  allow  the  inhabitants  to  inspect  a  rate, 
unless  it  was  proved  that  that  duty  was  imposed  upon  him  by 
bis  appointment.    Before  a  new  trial  had,  the  defendant  had 
notice  to  produce  his  appointment  as  assistant  overseer,  and 
das  not  being  done,  the  jury  were  directed  to  presume  that 
it  was  a.  pert  of  bis  duty  to  produce  the  rate  for  inspection. 
Bit  here  the  appointment  was  not  called  for.    No  evidence 
of  the  nature  of  bis  duties  being  given,  Chapman's  character 

-(•)  1  Mann.  &  R}1.46t;  7  Barn.  &  Cressw.  586. 


J  854- 
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appeared  to  have  been  merely  that  of  an  assistant  overseer, 
and  he  must  therefore  be  taken  to  have  acted  as  the  servant 
of  the  overseers,  and  was  therefore  not  liable.    [Taunton,  J. 
An  assistant  overseer  need  not*  of  necessity,  have  a  circum- 
scribed duty ;  and  I  do  not  see  why  we  are  to  assume  that 
Chapman  was  not  authorized  to  act  fully  as  an  overseer.] 
One  overseer  is  not  bound  by  the  act  of  another,  unless  he 
concurs ;  Malkiu  v.  Vic  ker  staff  (a).     In  Rex  v.  Justice?  of 
Gloucestershire  (6),  it  seems  to  be  admitted  that  the  law  is 
so,  but  the  point  has  never  been  solemnly  decided.     It  does 
not  appear  that  Gunner  and  Humphrey  joined  in  any  of  the 
contracts  in  respect  of  which  this  action  is  brought,  and 
Basset t  appears  only  to  have  signed  an  order.    [Patte$on,J. 
Was  not  that  left  to  the  jury  ?     In  Malkim  v.  Vielctrstaf  k 
was  determined  to  be  a  question  for  the  jury  whether  the 
party  ought  not  to  be  considered  as  having  relied  upon  the 
sole  responsibility  of  the  overseer  to  whom  the  credit  was 
given,  without  the  knowledge  of  the  others,  and  withont 
any  demand  until  after  they  were  out  of  office.] 
Second  point.       The  damages  ought  to  be  reduced  by  the  amount  of  the 

money  advanced.     Overseers  cannot  make  a  rate  for  the 
purpose  of  reimbursing  themselves  for  money  advanced, 
but  are  bound  to  make  rates  so  as  to  have  in  hand  sufficient 
money  for  the  purpose  of  relieving  the  poor.     [Demnan, 
C.  J.   Would  you  say  that  if  a  tradesman  supplies  goods  to 
the  poor  at  the  request  of  the  overseer,  and  he  says  I  win 
pay  you  out  of  a  rate  which  will  be  made  on  Monday,  the 
overseer  is  not  liable  )]     It  has  been  held  that  an  overseer 
cannot  borrow  money  for  parochial    purposes;    Taumy%% 
case  (c).     [Denman,  C:  J.  Has  this  ever  been  determined 
to  be  a  defence  for  the  overseer  borrowing  the  money  TJ 
[Taunton,  J.    We  should  be  cautious  about  limiting  the 
liability  of  overseers  to  pay  to   tradesmen  out  of  future 
fates,  for  otherwise  in  an  interval  between  the  expenditure  of 


(a)  S  Barn.  &  Alders.  89. 

(b)  1  Baip.  &  Adol  1. 


(c)   2  Salk.  531;   S.C.  2  Lord 
feym,  1009;  6Mod,f7. 
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a  putt  rate  and  the  making  and  raising  a  new  one,  the  poor        1834. 
might  starve.]    l&gh  v.  Taylor  (a)  also  shews  that  an  over-       tTt 
»er  baw  no  authority!  in  th$  character  of  overseer,  to  fcor-  v. 

Dknman,  C.  J*— The  only  doubt  I  entertained  during 
the  argument  was,  whether  it  ought  not  to  have  been  sub- 
mitted to  the  jury  whether  the  five  defendants  had  jointly 
contracted  with  the  plaintiff.     What  is  equivalent  to  that 
his  been  done.    The  learned  judge  expressed  a  strong  opi- 
we  thai  the  five  were  liable,  and  be  was  not  requested  to 
put  the  question  to  the  jury.    They  must  therefore  be  taken 
to  have  found  that  the  five  did  jointly  contract.    I  think 
there  is  very  strong  proof  they  did  jointly  contract,  although 
they  were  not  joint  overseers ;  it  is  quite  clear  they  might 
ict  in  snch  a  manner  as  to  induce  a  creditor  to  trust  them 
jointly.    There  is  very  strong  evidence  that  this  was  done. 
If  it  had  appeared  that  Chapman  acted  only  as  servant  to 
the  overseers,  that  would  have  given  the  plaintiff  warning 
tint  he  was  not  to  look  to  him  ;  but  Chapman  sometime* 
ailed  himself  overseer,  and  put  himself  in  the  same  situs>- 
tien  is  the  others.  .  Although  in  the  bill  of  particulars  they 
*e  called  overseers,  that  does  not  import  that  tbey  are 
ameers  k  the  strict  legal  definition  of  the  term. 

The  cases  which  have  been  cited  upon  the  second  point  Second  point. 
4>  not  apply  to  or  create  any  difficulty  in  this  case.  Leigh 
*•  Tuylor  merely  decides  that  a  surety,  who  has  entered 
nto  a  bond  that  the  overseer  shall  account  for  all  sums  re- 
ceived by  him  by  virtue  of  his  office,  is  not  liable  for  a  sum 
of  money  lent  to  the  overseer,  and  applied  by  him  for  paro- 
chial purposes.  That  is  very  far  from  deciding  that  the 
Gttbtor  has  not  a  right  to  look  to  the  overseer  for  money 
tart  for  parochial  purposes.  I  can  make  no  distinction 
to  this  case  between  the  money  advanced  and  the  goods 
•old. 

(a)  7  Barn.  &  Cressw,  491. 


124  CASES  IN  THE  KING'S  BENCH, 

j 634.  Littledalf,,  J. — I  am  of  the  same  opinion.     Had  the 

^yV       case  gone  distinctly  to  the  jury,  they  ought  to  have  found  a 

Vt  verdict  for  the  plaintiff.     It  was  not  necessary  that  all  the 

Banmister    defendants  should  be  actually  overseers.   A  tradesman,  when 

unci  others.  .  J 

he  supplies  goods,  is  not  bound  to  see  who  are  the  real 
overseers.  It  is  sufficient  for  him  if  he  sees  them  acting  as 
overseers,  and  by  their  acts  acknowledging  their  liability. 
From  all  the  evidence,  I  think  that  there  was  here  a  joint 
contract  by  all  the  defendants.  With  respect  to  the  other 
point  it  would  be  very  extraordinary  if  the  overseers  were 
not  liable  for  money  advanced  to  the  paupers  by  the  shop- 
keeper upon  an  order  from  them,  aud  yet  were  liable  for 
goods  supplied  upon  similar  orders. 

Taunton,  J.,  coucurred. 

Pattbson,  J. — This  action  cannot  be  maintained  unless 
all  the  defendants  are  joint  contractors  ;  and  that,  of  course, 
depends  upou  the  evidence  at  the  trial.  I  take  it  that  it  is 
not  necessary  that  all  the  overseers  should  be  present  when 
an  order  for  relief  is  given.  If  it  were  so,  it  would  be 
extremely  inconvenient  in  conducting  the  affairs  of  the 
parish.  Here,  the  jury  have  found  that  credit  was  given  to 
the  five  defendants,  and  have  substantially  found  that  they 
were  joint  contractors.  This  reduces  the  case  to  the  point 
reserved  by  the  learned  judge,  as  to  the  character  in  which 
CkepmaH  must  be  taken  to  have  acted.  If  he  promised 
joiut^y  with  the  others,  he  has  rendered  himself  liable. .  We 
are  not  to  assume  that  his  authority  was  restricted  when  he 
acted  in  an  unrestricted  manner. 

Rule  discharged. 


1    ',  ' 
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Graham,  Executrix  of  Guaham,  v.  Barras. 

ASSUMPSIT  on  a  policy  of  insurance,  dated  23d  March,  A  warranty- to 
1831,  upon  the  ship  Castlereagh,  from  1st  April,  1 831,  at  fore  Twlrticu- 
aoon,  to  1st  January,  1832,  at  noon ;  warranted  not  to  sail  lar  day,  is  not 
foreign  after  the  time  restricted  in  the  Liberal  Premium,  by  leaving  the 
Club  Rules  (a).     Plea :  uon  assumpsit.    At  the  trial  before  ""bour  on 

v  r  .  .    r  that  day  with- 

AUenon,  J.,  at:  the  Spring  assizes  for  Northumberland*  out  haying  a 
1BSS,  a  veidict  was  found  for  the  plaintiff,  damages  100/.f  JJ^jJT 

ssbyect  to  the  opinion  of  this  Court  upon  the  following  though  the 

remainder  of 
CMe***—  the  crew  are 

3 1st  August,  1831.  The  Castlereagh,  being  the  property  engaged  and 
of  the  testator  Joseph  Graham,  and  having  a  full  crew, 
ready  to  take  her  out  to  sea,  though  not  all  actually  on. 
board,  was  lying  moored  at  St.  George's  Dock,  Dublin, 
ander  charter  to  proceed  with  freight  to  St  Andrew's,  in 
the  Bay  of  Fundy,  and  on  the  same  day  was  cleared  out  in 
the  usual  way  at  the  custom-house  of  Dublin. 

tat  September.  About  half  past  three  in  the  morning, 
tbe  Castlereagb,  with  only  the  master,  mate,  one  seaman, 
and  two  boys,  (not  then  having  a  sufficient  crew  on  board 
for  the  voyage,)  dropped  down  the  river  Liffey,  with  a  fair 
wind,  to  the  Pigeon  Hole,  within  the  port  or  harbour  of 
Dublin,  assisted  by  a  boat's  crew,  and  arrived  at  the  Pigeon 
Hole  about  five  in  the  morning,  and  came  to  anchor  there. 
The  master  returned  to  the  city  of  Dublin  after  mooring 
the  vessel  in  the  Pigeon  Hole ;  and  after  collecting  the  rest 
of  the  crew,  and  procuring  his  dispatches,  rejoined  his 
vessel  in  the  Pigeon  Hole  about  six  o'clock  in  the  afternoon 
of  the  same  day.  About  that  hour  the  residue  of  the  crew 
(which  was  then  complete)  came  on  board  at  the  Pigeon 
Hole.  In  the  afternoon  and  evening  of  the  1st  of  Septem- 
ber the  wind  was  unfavourable  for  going  out  to  sea ;  but  a 
little   before  midnight  it  became  fair,  it  being  then  low 

(a)  Vide  pan,  126,  127,  129- 
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water,  and  the  vessel  went  out  as  soon  after  as  she  could, 
with  a  fair  wind. 

2d  September.  About  half  past  three  o'clock,  and  with 
the  tide  at  half  flood,  the  Castlereagh  weighed  anchor,  and 
sailed  from  the  Pigeon  Hole  and  proceeded  on  her  voyage, 
and  quitted  the  port  of  Dublin  about  half  past  five  o'clock 
on  that  morning. 

The  Pigeon  Hole  is  in  the  port  of  Dublin,  about  two 
miles  below  the  custom-house,  and  from  the  Pigeon  Hole 
to  the  mouth  of  the  port  is  two  miles  further.  It  was  high 
water  at  Dublin  on  the  morning  of  1st  September  at  forty- 
nine  minutes  after  five;  in  the  evening  between  six  and 
seven.  The  tide  in  the  Liffey  is  a  six  hours'  tide.  Ships 
of  the  burthen  of  the  Castlereagh  may  safely  proceed  oat 
of  the  port  at  half  flood.  The  tide  in  the  Liffey  ebbs  at 
about  two  or  three  knots  an  hour,  and  ships  may  drop 
down  out  of  the  harbour  from  the  dock  or  Pigeon  Hole 
with  the  tide.  It  was  not  proved  that  the  defendant  was  a 
member  or  had  any  ships  insured  in  the  Liberal  Premium 
Club.    The  Castlereagh  was  totally  lost  in  December,  1 63 1 . 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
sailing  of  the  Castlereagh,  under  the  circumstances  above 
detailed,  constituted  a  sailing  within  the  terms  of  the  war* 
ranty. 

Copies  of  the  policy  and  of  the  club  rules,  and  warranties 
of  the  Liberal  Premium  Association,  were  annexed  to  and 
formed  part  of  the  special  case. 

The  material  parts  of  the  sixth  warranty  were  as  follow : 
•— "  Not  to  sail  from  ports  on  the  west  coast  of  Great 
Britain,  ports  in  the  British  Channel,  Ireland,  or  porta  in 
Europe  westward  of  the  Downs,  after  the  1st  day  of  Sep* 
tember ;  but  allowed  to  sail  to  the  Bay  of  Fundy,  and  all 
ports  on  the  east  coast  of  Nova  Scotia,  as  far  north  as  Cape 
Camo,  at  all  times,  on  payment  of  an  additional  premium, 
as  per  scale,  on  the  sum  insured." 

The  ninth  warranty  was  as  follows: — "The  time  of 
clearing  at  the  custom-house  to  be  deemed  the  time  of  sail- 
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ing,  provided  the  ship  is  then  ready  for  sea,  as  relates  to        18S4. 
(be  sixth,  seventh  (declaring  the  latest  time  of  sailing  to  the      )f**^ 
White  Sea),  and  eighth  (latest  time  of  sailing  to  the  Baltic  «. 

ad  ports  in  the  North  Sea),  warranties ;  but  ships  allowed  BAtaAS. 
to  proceed  to  any  port  for  the  purpose  of  clearing  outward, 
provided  such  port  and  time  of  sailing  be  within  the  limits 
of  the  warranties ;  but  in  case  of  not  clearing,  the  master9! 
tetter,  ot  such  other  proof  as  the  committee  may  think 
tttiafactory,  to  be  deemed  sufficient." 

Alexander^  for  the  plaintiff.     First,   The  Castlereagh  5S  ^t. 
ailed  on  or  before  the  1st  of  September.    It  is  admitted  time, 
that  there  was  no  actual  sailing  on  or  before  that  day ;  but, 
according  to  the  fair  construction  of  the  club  rules,  there 
tat  a  constructive  sailing!  which  would   be  equivalent. 
The  policy  contains  a  warranty  that  the  ship  shall  not "  sail 
foreign  after  the  times  restricted  in  the  Liberal  Premium 
Club  Rules."    Those  rules  contain  a  number  of  warranties 
Mid  rates.     By  (be  sixth  warranty  ships  are  prohibited  from 
tailing  from  ports  in  Ireland  after  the  1st  of  September.    If 
this  caae  therefore  rested  [upon  that  warranty  alone,  the 
plaintiff  could  not  recover.    But  the  ninth  warranty  meets 
the  difficulty.    It  is  as  follows : — "  The  time  of  clearing  at 
the  castom-house  to  be  deemed  the  time  of  sailing,  provided 
the  ship  is  then  ready  for  sea,  as  relates  to  the  sixth,  seventh 
ad  eighth  warranties."    Now  the  Castlereagh  cleared  on 
the  31st  August,  and  had  a  full  crew  ready  to  take  her  to 
tea,  although  not  all  actually  on  board.     She  therefore,  in 
fur  construction  of  law,  may  be  said  to  have  sailed  on  the 
31st  of  August.     It  cannot  be  necessary  that  the  crew 
should  be  actually  on  board  at  the  time  of  clearing  in  order 
to  bring  the  vessel  within  the  meaning  of  the  words  "  ready 
for  sea."    In  all  probability  the  captain  himself  would  be 
completing  the  clearance  at  the  custom-house,  and  there- 
fore could  not,  consistently  with  his  duty,  be  on  board. 
Yet,  can  it  be  argued  that  his  absence,  under  such  circum- 
stances, would  take  the  ship  out  of  the  protection  of  the 
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1834.  ninth  warranty?  Some  of  tbe  crew  might  he,;in4  pilwat 
alongside  the  ship,  assisting  to  weigh  anchor  o*  cpfct  off 
moorings,  yet  would  their  absence  from  the  ship's  deck  #r 
cabin  neutralize  the  force  of  the  ninth  warranty?,  .  Ujriesii, 
however,  those  two  consequences  fol'ow,  it  is,  difficult  to 
conceive  on  what  principle  the  mere  momcntatypJbMncctrf 
a  part  of  the  crew  from  the  vessel's  deck  or  cabin,  although 
all  are  ready  to  take  her  out  to  sea,  can  lead  to  the  same 
consequences.  Annen  v.  Woodman  (a)  shews  that,  whtfst. 
in  harbour,  a  ship  is  not  unseaworthy  on  the  grouqd  of  part 
of  her  crew  being  wanting,  nor  becomes  so  until  she  .actu- 
ally commences  her  voyage  without  them.  4  But^asatwipg 
that  the  absence  of  part  of  the  crew  at  the  time.  ;pf,  clearing 
took  the  vessel  out  of  the  ninth  warranty,  itr  at.all  wj&% 
attached  at  six  o'clock  p.m.  of  the  1st  of:  Septeflibeij:w)iea 
all  the  crew  were  actually  on  board.  If  so,  the  vessel  sailed 
on  the  1st  September,  and  was  protected  by  the  ;pplicyr 
The  ninth  warranty  has  a  continuing  operation,  and* 
although  not  attaching,  for  want  of.  a  sufficient  caewpa 
board  at  the  moment  of  clearing,  it  does  attach  as  soon*  a* 
that  objection  is  removed.  It  is  true  that.. the  vessel  dpi 
not  actually  change  its  position  between  the  ar^jy^l  of  the 
full  crew  and  half  past  three  a.m.  of  the  £{1  September* 
But  there  was  no  necessity,  under  the  ninth  warranty*  for 
any  locomotion  in  order  to  satisfy  tbe  term  "  sailing  :"  and 
even  if  there  were,  the  obstacle  to  departure,  beiug  an nofc- 
vourable  wind,  the  policy  would  not  on  that  account  bf 
vacated:  Per  Lord  Mansfield  >  in  Bond  v.  Nutt(b).  J&ou; 
v.  Royal  Exchange  A ssurattce  Company  (<;),  which  qp|y  fe* 
cited  contrsk,  turned  upon  the  .distinction  between  tbe7wpfdg; 
u  to  sail "  and  "  to  depart ;"  and  the  decision,  there  apftlif? 
only  where  the  ship  is  warranted  lo  "depart*"  ;  Hqce.the. 
warranty  is  "  to  sail."  In  Nelson  v.  Salvador  (d)  t^ie*  vessel 
was  all  ready  for  sea^  but,  in  consequence  .of  threatening 

■'  ■   ■ • , ' i  \i 

(a)  3  Taunt.  299.  Taunt.  S4J,  S.C 

{b)  Cowp.  607.  (d)  1  Moo.  &  Mai.  309. 

(c)  3  Maule  fc.Selw  '461;  6   ' 
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toatfther,  the^mftk*  was  not  weighed  until  the  morning  after 
Ae  day  prescribed;  and  the  Court  held  it  too  late.  But 
there  the  words  **  to  sail v  cdutd  only  be  satisfied  by  an  act  \ 

of  locomotion;  here  the  act  of  clearing  is  a  sufficient  sail-  Barras. 
kg,  without  more  b£lng  done.  Piltegrew  v.  Pringlt  (a) 
•HI  probably  be  much  relied  on  by  the  other  side;  but 
the  ballast,  without  which  the  ship  was  unseaworthy, 
not  pot  on  board  until  after  the  prescribed  day  for 
itiling;  whilst  here  the  crew  were  actually  all  on  board 
■pear  that  day,  and  the  ship  in  perfect  condition  for  her 
**y*ge/  Lord  Tenterden  himself  seems  to  put  the  case 
wrf  much  on  that  distinction. 

''But,  auppotnng  that  the  Castlereagh  did  not,  in  any  point  Second  point: 
rf  ffew,  rnir  on  the  1st  of  September,  the  policy,  neverlhe-  ^S™"^ 
less,  attached:  Her  destination  was  the  Bay  of  Fundy.  avoiding  po- 
Now,  by  the  silth  warranty,  already  referred  to,  vessels  are  lcy* 
allowed  to  sail  to  the  Bay  of  Fuudy  at  all  times,  on  pay- 
of  an  additional  premium,  as  per  scale,  on  the  sum 
'  Unless  therefore  that  payment  were  a  condition 
precedent  to  her  sailing,  she  was  justified  in  sailing  after 
the  1st  of  September.  That  it  was  not  a  condition  pre- 
cedent, appears  from  the  third  of  the  club  rules,  by  which 
it  is  provided,  that  "  each  and  every  member  shall,  on 
or  before  the  commencement  of  each  voyage  or  passage, 
give  his  acceptance  to  the  secretary  for  the  amount  of  pre- 
nam  for  such  voyage  or  passage  as  he  may  be  proceeding 
upon,-  agreeably  to  the  scale  of  premiums.  Neglecting 
to  j^rc  nMice,  to  be  liable  to  a  deduction  on  the  sum 
tasured'  of  5l.  per  cent,  in  the  American  and  other  trades, 
in  case5 of  loss  or  average;  and  neglecting  or  refusing  to 
letam  bills  accepted,  or  to  pay  the  same  when  due,  ten 
cbys  wRtr  being  applied  to  by  the  secretary,  to  cease  being 
imured  on  receiving  a  written  notice  to  that  effect."  Had  the 
fifft  part  of  this  rule  stood  alone,  it  might  fairly  have  been 
said  that  the  giving  an  acceptance  was  a  necessary  preliminary 

(a)  3  Barn,  k,  Adol.  514, 
VOL.   HI.  K 
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1834.        to  the  commencement  of  the  voyage,  and  that  none  having 
^v^^      been   given  in  the  present  case,  the  voyage  never  com* 

OttAllAM  iiif  t» 

v,  menced  under  the  policy.     But  the  latter  part  of  the  rule 

Barbas.  expressly  points  out  the  consequences  to  follow  from  such 
neglect  of  notice ;  and  those  are,  nftt  the  vacating  of  the 
policy,  but  a  liability  to  forfeit  5/.  per  cent,  on  the  sum 
insured.  The  owner  of  the  Castlereagh  would  conse- 
quently incur  a  liability  to  action,  at  the  suit  of  the  under* 
writers,  for  that  sum ;  and  they,  on  the  other  hand,  would 
have  that  indemnity  against  the  owner's  neglect.  But  they 
could  not  also  insist  upon  the  additional  indemnity  of  the 
owner  forfeiting  his  protection  under  the  policy.  The  Cas- 
tlereagh therefore,  although  not  sailing  until  the  2d,  of 
September,  was  within  the  policy,  inasmuch  as  her  intended 
voyage  was  to  the  Bay  of  Fundy,  and  for  such  a  voyage-no 
particular  time  is  limited. 

Second  point.  W»  H.  fVatson,  contrsL  The  exception  in  the  sixth  war- 
ranty does  not  apply.  There  must  be  a  tender  of  the 
additional  premium  before  the  ship  is  entitled  to  the 
benefit  of  the  exception.  At  all  events  the  increased  pre- 
mium must  be  ascertained ;  this  is  a  matter  of  agreement, 
otherwise  a  man  may  be  made  an  insurer,  against  bis  will. 
The  scale  of  increased  premium,  at  the  commencement  of 
the  Liberal  Premium  Club  Rules,  has  no  bearing  on  this  case. 
These  premiums  are  for  single  voyages  ;  this  is  a  time 
policy.  [Denmati,  C.  J.  There  seems  to  be  no  doubt 
whatever  upon  this  point.  You  need  not  trouble  yourself 
to  argue  it.  The  only  question  is,  whether* the  case  comes 
within  the  ninth  warranty.] 

First  point.  The  ninth  rule  does  not  apply  to  the  present  policy,  for 

by  the  policy  the  warranty  "  is  uot  to  sail  foreign  after  the 
times  restricted  in  the  Liberal  Premium  Club  Rules." 
Rule  9  is  a  regulation  of  the  club,  pointing  out  what  is  to 
constitute  a  sailing,  but  is  not  a  rule  as  to  the  time  of  sail- 
ing. The  present  policy  merely  incorporates  the  club  rules 
so  far  as  they  relate  to  the  times  of  sailing  foreign,  but  leaves 
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what  is  to  be  a  sailing  to  the  ordinary  rules  of  law.     Rule  9        1854. 
certainly  does  not  contain  any  stipulation  as  to  the  times  of      TT^*** 
oiling,  and  the  incorporation  of  it  was  never  contemplated.  *. 

Ib  Piitegrew  v.  Pringle{a\  which  was  argued  upon  this  Ba*ius. 
rale,  the  terms  of  the  policy  were  very  different.  There  all 
die  rules  and  regulations  of  the  club  were  made  part  of  the 
policy,  and  it  was  found  that  the  defendant  was  a  member  of 
the  club ;  whereas  here,  the  only  reference  to  the  club  rules 
is  is  to  the  times  of  sailing  foreign.  If  rule  9  do  not  apply, 
then  there  was  no  sailing  in  compliance  with  the  sixth  war- 
tasty,  as  the  ship  did  not  break  ground  in  a  sea-worthy 
Hate  until  after  the  1st  September.  On  the  1st  September, 
when  she  dropped  down  the  Iiffey,  she  had  not  her  crew  on 
board,  and  she  did  not  break  ground  in  a  state  td  go  to  sea 
until  the  following  day.  The  rule  as  to  what  is  to  be  con- 
sidered a  sailing,  is  accurately  laid  down  in  Lang  v.  Ander- 
iah{b)>  by  Lord  Tenter  den  9  C.  J.,  who  says,  "  It  is  clear  that 
a  warranty  to  sail,  without  the  word  "from"  is  not  complied 
with  by  the  vessel  raising  her  anchor,  getting  under  sail,  and 
moving  onwards,  unless,  at  the  time  of  the  performance  of 
these  acts,  she  has  every  thing  ready  for  the  performance  of 
her  voyage,  and  such  acts  are  done  at  the  commencement 
of  it,  nothing  remaining  to  be  done  afterwards."  Ridsdale 
v.  Newnham(c)  establishes  the  same  principle,  and  is  an  ex- 
press authority  for  the  defendant  iti  this  view  of  the  case. 

But  assuming  that  rule  9  does  apply  to  this  policy,  the 
facts  do  not  shew  that  there  was  a  sufficient  sailing  either 
within  the  terms  or  the  spirit  of  that  rule.  The  uinth  rule 
provides  that  the  time  of  clearing  at  the  custom-hou9e 
shall  be  considered  the  time  of  sailing,  provided  the  ship  be 
then  ready  for  sea.  The  rule  of  law  is,  that  warranties  shall 
be  construed  strictly.  Construing  this  rule  literally,  if  at  the 
time  of  clearing,  the  ship  be  not  ready  for  sea,  the  ship  did  not 
tail  within  that  clause;  and  being  ready  for  sea  after  the  time 

(«)  3  Bam.  &  AdoL  514.  Barn.  &  Cressw.  499. 

(6)  5   Dowl.    &   Rjl.  393  ;    3  (c)  3  Maule  &  Selw.  456. 
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of  clearing,  is  not  a  sailing  within  the  rule.  The  ship  cer- 
tainly was  not  ready  for  sea  at  the  time  of  clearing,  for  she 
cleared  on  the  31st  of  August,  and  the  crew  were  not  on 
board  tmtil  six  in  the  evening  of  1st  September.  Although 
the  crew  was  engaged,  unless  they  were  actually  on  board, 
the  ship  was  not  sea-worthy  or  ready  for  sea.  It  was  the 
same  as  if  the  cargo  or  ballast  had  been  ready,  but  not  on 
board,  as  in  Pittegrew  v.  Pringle.  Therefore,  according 
to  this  construction  of  the  policy,  the  coming  on  board  of 
the  crew  after  the  time  of  clearing  was  not  a  sailing,  for  the 
object  is  to  induce  parties  to  have  the  ship  ready,  and  to  sail 
as  soon  as  cleared.  The  rule  is  not  capable  of  the  construc- 
tion, that  a  readiness  for  sea,  commencing  at  the  last  mo- 
ment, (the  ship  having  cleared  before,)  is  to  constitute  a 
sailing. 

But  construing  the  rule  uot  literally,  but  according  to  the 
spirit  of  it,  there  was  here  no  sailing  on  the  1st  September 
within  the  ninth  rule.  All  that  was  done  was  merely  some- 
thing which  was  preparatory  to  the  voyage,  aud  did  not 
amount  to  a  commencement  of  it. 


Second  point.       Alexander,  in  reply.      It  must  occasionally,  from  the 

relative  situations  of  the  parties,  be  impracticable  to  tender 
the  additional  premium  before  the  ship  sails ;  yet,  could  it, 
in  such  a  case,  be  contended  that  the  owner  ought  to  lose 
the  benefit  of  the  exception  ?  If  not,  then  the  construction 
put  upon  the  sixth  warranty  and  third  rule,  by  the  other 

First  point.  side,  is  erroueous.  There  can  be  no  objection  to  the  admis- 
sibility in  evidence  of  the  rules  and  warranties  which  have 
been  cited.  The  policy  warrants  the  ship  "  not  to  sail 
foreign  after  the  times  restricted  in  the  Liberal  Premium 
Club  Rules."  Now,  in  order  to  understand  each  and  every 
part  of  that  warranty,  such  parts  of  the  rules  must  be  looked 
at  as  directly  or  indirectly  refer  to  it.  For  example,  in 
order  to  understand  what  are  the  "  times,"  the  sixth  rule 
must  be  inspected,  because  it  prescribes  them.  In  order  to 
understand  the  true  meaning  of  "  to  sail/'  the  ninth  rule 
must  be  resorted  to,  since  it  gives  us  one  definition  of  the 
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words, a  "clearing  at  the  customhouse."     But  the  sixth 
rule  refers  to  the  payment  of  an  additional  premium,  as  per 
scale,  on  the  sum  insured*     In  order  fully  to  comprehend 
that  rale,  recourse  must  be  had  to  that  which,  by  reference, 
ii  incorporated  with  it,  viz.  the  scale  of  premiums,,  and  the 
node  in  which  they  are  to  be  paid.     That  introduces  the 
third  rule.     The  sixth  and  niuth  warranties,  and  the  third 
rule,  thus  become  admissible  in  evidence  for  the  purpose  of 
explaining  the  stipulation  in  the  policy.    Worsley  v.  Wood  {a) 
vdRoutledge  v.  Burrel/(b)  illustrate  this  principle  of  evi- 
dence.    Ridsdate  ?.  Newnkam(c)  is  very  distinguishable 
from  the  present  case.     There  the  vessel  ought  to  have 
ailed  on  the  28th  October,  but  it  was  not  until  the  29th 
that  she  obtained  her  clearance.     She  was,  therefore,  ob- 
viously a  day  too  late,  for  at  no  moment  of  time  on  the  28th 
ww  she  ready  for  the  voyage.     Nor  could  her  dropping 
down  the  river  from  Portness  to  Quebec  be  construed  into 
*  commencement  of  the  voyage,  inasmuch  as  her  object  in 
w  doing  was  to  obtain  her  clearance,  without  which  she 
could  not  depart,  and  not  for  the  purpose  of  commencing 
her  homeward  voyage.     Lang  v.  Anderdon  (d)  would  have 
applied,  had  the  words  "to sail"  been  here  used  in  their  or- 
dinary sense;  but  that  is  not  so.  Their  meaning  here  is  "  to 
dear  at  the  custom-house;"  and  to  do  that  obviously  re- 
quires no  motion  of   the   vessel.       It  is   conceded   that 
warranties   must    be    strictly    performed.       Perhaps    the 
strongest  instance  of  that  is  to  be  found  in  Hore  v.  Wfrit- 
non(e)f  where  even  an  embargo  by  a  British  governor  was 
"tld  not  to  excuse  a  warranty  to  sail  on  or  before  a  speci* 
fad  day.      But,  in   this  case,  the  warranty  was  strictly 
Performed.     The  vessel  was  completely  equipped  for  sea 
Qt&Up'clock,  p.  m.  of  the  1st  September,  and  the  clearance 
°f  the  preceding  day  then,  at  least,  attached,  if  it  did  not 
before. 

(«)  ST.  ft.  710.  00  5  Dbwl.-  &  Ryl.  393 ;    3 

(*)  t  H.'Bla.  354.  Barn.  &  Cressw.  495. 

(c)  3  Made  &  Selw.  456*  (*)  Cowp.  784. 
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Den  man,  C.  J.— This  is  an  action  on  a  time  policy  ou 
a  ship  warranted  not  to  sail  foreign  after  the  time  restricted 
in  the  Liberal  Premium  Club  Rules.  I  have  felt  very  great 
doubt  upon  the  first  question,  whether  you  can  refer  to  any 
one  part  of  the  rules  except  that  which  relates  to  the  times 
of  sailing.  If  you  cannot*  I  have  no  doubt  upon  the  question. 
But  supposing  that  the  rules  generally  do  apply,  and  that  we 
may  refer  to  the  ninth  warranty,  then  the  question  is,  whe- 
ther the  case  falls  within  that  warranty.  By  that  rule,  the 
time  of  clearing  at  the  custom-house  is  to  be  deemed  the 
time  of  sailiug,  provided  the  ship  be  then  ready  for  sea. 
The  question  is  reduced  to  a  very  simple  point.  Was  the 
ship  ready  for  sea  at  the  time  of  clearing?  It  appears  that 
the  crew  had  been  engaged,  but  where  they  were  does  not 
appear.  They  may  have  been  ten  miles  off.  I  cannot  think 
that  the  vessel  can  be  considered  as  having  been  ready 
for  sea,  when  there  were  on  board  only  the  master,  mate, 
one  seaman,  and  two  boys,  and  when  she  could  not  even 
get  down  the  Liffey  without  the  assistance  of  a  boat's  crew. 
I  think,  therefore,  that  there  is  no  necessity  for  iuquiring 
further.  What  took  place  afterwards  cannot  alter  the  ques- 
tion.   The  assured  cannot  recover. 


First  point.  Littledale,  J. — There  is  no  doubt  that  the  vessel,  hi 

common  understanding,  did  not  5a//;  because  though  she 
dropped  down  the  Liffey,  which  would  have  been  a  sailing 
if  die  crew  had  been  on  board,  yet  there  she  stopped,  and 
did  not  take  her  crew  on  board  until  she  had  lost  the 
opportunity  of  sailing  that  day.  Mr.  Watson  urges  that  the 
defendant  does  not  appear  to  be  a  member  of  the  associa* 
tion ;  but  I  do  not  think  that  circumstance  material.  In 
the  policy  he  sufficiently  adopts  the  rules  and  regulations  of 

Second  point,   the  club.     The  next  question  is,  whether  this  ninth. war* 

ranty  applies.  I  am  disposed  to  think  it  does ;  and  that  yom 
are  not  to  construe  a  policy  so  strictly  as  to  say  that  it 
applies  to  the  regulations  as  to  times,  and  not  to  the 
rules  generally.    Then  supposing  that  the  ninth  warranty 
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i  applicable  to  the  policy  in  question,  then  conies  the  in- 
qriry,  whether  the  ship  was  ready  for  sea  at  the  time  of 
Clearing,  The  crew  were  not  actually  on  board.  It  does 
not  appear  why  they  were  not  on  board.  Whether  they 
woe  at  some  house  of  entertainment,  or  at  a  distance,  or 
dispersed  over  Dublin,  or  the  harbour,  so  as  to  require  four 
or  five  hours  time  in  order  to  collect  them,  does  not  appear. 
I  think  that  the  vessel  was  not  ready  for  sea  on  the  3 1st 
August.  The  only  question  then  is,  whether  the  vessel 
most  be  then  ready  for  sea,  or  whether  the  clearance  is  to 
be  considered  as  continuing,  so  as  to  afford  its  protection  to 
the  state  of  things  occurring  on  the  1st  September.  On  the 
1st  of  September  the  ship  was  ready  for  sea,  and  I  think 
that  the  case  is  substantially  within  the  terms  of  the  war- 
ranty. It  ought  not,  I  think,  to  be  construed  strictly.  The 
clearance  1  regard  as  a  continuing  thing,  over-riding  the 
whole  time  down  to  which  the  captain  might  sail. 

The  argument  of  Mr.  Alexander,  founded  upon  the  cir- 
cumstance of  the  ship's  destination  being  the  Bay  of  Fundy, 
to  me  to  be  surrounded  with  innumerable  difficulties. 
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Taunton,  J. — I  am  of  opinion,  upon  a  very  short 
ground,  that  judgment  must  be  given  for  the  defendant ; 
that  ground  is  perfectly  satisfactory  to  my  mind.  In  the 
policy  there  is  a  warranty,  that  with  respect  to  the  time  of 
sitting  the  ship  is  to  comply  with  the  rules  of  the  club. 
Nothing  can  be  more  clear.  The  sixth  rule  states  thus : 
that  the  ship  is  not  to  sail  from  the  coast  of  Ireland  after  the 
1st  day  of  September.  Therefore  this  simple  question 
ahaea— did  the  ship  sail  or  not  by  the  1st  September?  I 
an  of  opinion  that  she  did  not,  because  at  that  time  she  was 
Rationed  and  remained  at  the  Pigeon  Hole.  There  wa3  no 
uilbig  whatever  on  that  day.  Then  as  to  the  9th  rule, 
there  was  sooae  doubt  in  the  mind  of  my  lord,  whether  that 
tppttecL  I  rather  think  we  ought  to  take  it  into  considera- 
tion, but  I  think,  giving  the  plaintiff  all  the  advantage  of  it, 
there  was  no  Jailing  within  that  warranty  on  the  1st  Septem- 
ber.    Was  the  ship,  at  the  time  of  clearing,  ready  for  sea  f 
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1S34.  Was  she  then  ready  for  sea  ?  To  what  can  you  refer  the 
word  "  then,"  unless  to  the  time  of  clearing  ?  It  appears 
that  the  crew  were  not  then  ou  board.  Therefore  1  am  of 
Barb  as.  opinion  that  she  was  not  ready  for  sea,  and  this  upon  the) 
authority  of  Pillegrew  v.  Priitgle,  which  I  think  goes  the 
whole  length  of  this  case.  In  that  case  it  was  held,  that 
because  the  ballast  was  not  on  board,  the  ship  could  not -be 
considered  as  ready  for  sea.  Parke,  J.,  there  says,  "Nor 
could  it  be  said  that  nothing  remained  to  be  done  after- 
wards ;  for  she  had  to  take  on  board  what  was  material  for 
the  prosecution  of  the  voyage,  and  a  larger  portion  of 
ballast ;  and  no  distinction  can  be  made  between  the  neces- 
sity of  taking  in  more  ballast,  and  that  of  receiving  part  of 
the  cargo."  So  here,  I  say,  that  at  the  time  of  clearing  the 
had  not  on  board  all  that  was  necessary  for  her  voyage. 
As  in  that  case,  the  larger  portion  of  ballast,  so  here  the 
larger  portion  of  men,  was  deficient.  Therefore  I  am  of 
opinion  that  our  judgment  must  be  for  the  defendant*  1 
do  this  with  more  confidence,  because  I  find  no  conflicting 
case.  [*ang  v.  Anderdon  has  been  referred  to ;  but  n  that 
case  the  ship  was  on  her  voyage ;  here,  she  was  not  so. 

Patteson,  J. — Upon  the  last  clause  I  entirely  agree, 
that  the  ship  was  not  ready  for  sea  at  the  time  of  clearing  \ 
she  cleared  on  the  31st  August  The  word  "  then*9  cannot 
refer  to  any  other  time.  The  case  says,  that  the  Castle* 
reagh  had  her  full  crew,  ready  to  take  her  out  to  sea.  This 
means  only  that  they  had  been  engaged.  They  might  as 
well  say  that  the  cargo  had  been  engaged ;  it  is  the  same 
thing  in  principle.  So  that  if  you  take  the  ninth  rule  into 
consideration,  my  opinion  is  still  for  the  defendant.  But  I 
confess  I  have  very  great  doubt  as  to  whether  we  can  do  so. 
The  inclination  of  my  mind  is,  that  the  argument  of  Mr. 
Watson  is  right.  This  is  not  a  policy  to  sail  to  a  particular 
place,  but  a  time  policy.  However,  it  is  not  necessary  to 
decide  this. 

Postea  to  the  defendant* 
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nil  I  »1\»1    j/'O     tZt.  #    li;i|/r     •  *!'  •!.-    ,     '     •  ••■    -.     ■  ,  1834. 

.  t     Warman  v,  Faithful  and  another, 

K'Ej*£<EViN  for  taking  the  goods  of  the  plaintiff  in  a  cer-  ^  memoran- 
taib  cfaeBiafrltause;:    Avowry  «hU  cognizance,-  stating  that  duin  of  an 

°  V  °  '  °  agreement  to 

Uw!j)IaHrtffffttr  t #o  qmarters  of  a  year,  ending  94th  J uwo,  1832,  let,  which 
milmtfrfec.  held  and  enjoyed  the  dweltiug-hoikse  as  tenant  ^^"f  pre- 
to  tie  defendant Faiihfoi,  by  virtue  of  a  demise  thereof/  at  sent  demise, 
tfo  tyut' of  <24f.,<  payable  quarterly  on  &c.;  and  because  the  fynnScertains  " 
ftfti'tf.  Jfe!.1  of  tb«  rent  aforesaid,  for  two  quarters,  was  in  the  terms  of 
itrmf'ihe  *defshdant  Faithful  avowed,  and  the  defend-  tenancy,  will 
m  Nmihrt*  acknowledged  &c.    The  plaintiff' took  issue  operate  as  a 

°  r  present  de- 

•«  tint  tenancy  *v  alleged  in  manner  and  form  Sic.    The  mise,  although 
<*U9"UHt<e  ton,  fo#  trial  before  Tindal,  C.J.  at  the  last  ^^m- 
«prmja^swe!«'for  the  comity  of  Surrey,  when  the  following  tion  of  a  fu- 

Ai»««,  *  »i.   ■..    •    *  tare  lease. 

«to type* red.-  >-    ■» 

;!  The  ^eff>ndawt,PaiVA/w/  held  in  fee  within  the  manor  of 
tlamj^S^rfey;  the' copy ho4d  tenements  on  which  the  dis- 
Ifesi^as  ftiadei '  The  plaintiff  occupied  the  premises,  which 
telatf  efctfvefted  into  one  dwelling-house  under  an  instru- 
ment/of^ichtlr^  following  is  a  copy:*— 

<(  Memorandum  of  an  agreement  made  this  28th  day  of 
November,  1831,  between  John  Faithful,  of  &c.  of  the  one 
Wand  WilHatnWtirfnan,  of  Sec.  of  the  other  part.  Tbe  said 
fohn  Faithfut  agrees  to-let  to' William  Warman,  for  a  term 
^7, 14,  or  21  years,  commencing  at  Christmas-day,  1831, 
M!tbe  option' of*  William  Warman,  two  attached  messuages,  • 

*i*.fhe  gardens  thereto  belonging,  situate  at  &c,  at  the 
J**Hy  rent  of  24/.,  payable  quarterly,  and  the  first  payment 
ttfofeadefit  Lady-day,  1832,  free  and  clear  of  all  rates, 
tattS  or  charges,  parliament,  parochial,  or  otherwise.  It  is 
•tomgreedy  that  William  Warman  is  to  paint  the  inside  of 
t&stfid  fl*e**ltages  every1  seven  years,  and  the  outside  every 
foe 'years,  and  to  keep  the  said  messuages  in  all  good  and 
tbstaatiai'  reparations,  scourings  and  cleansings,  which 
**]  at  any  time  be  necessary.  It  is  also  further  agreed, 
Aw  whatever  buildings  or  additions  may  at  any  time  be 
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erected  on  the  premises  by  William  Warman,  shall  be  left 
by  him  when  he  quits  the  same,  and  shall  not  on  any  ac- 
count be  removed.  And  if  the  said  William  Warman 
shall  be  desirous  of  putting  an  end  to  this  agreement  at 
either  of  the  said  terms  before  specified,  be  hereby  binds 
himself  to  give  to  John  Faithful  six  months'  notice  in 
writing  of  the  same.  Lastly,  it  is  agreed,  that  William 
Wurman  is  to  pay  all  the  expenses  of  preparing  lease  for 
either  of  the  terms  above  stated.  And  in  witness  &c. 
Witness,  W.  M.  John  Faithful, 

W.  E.  T.  WUHam  Warman." 

This  agreement  was  written  upon  a  paper  stamped  with 
a  deed  stamp.  The  two  messuages  above  mentioned  were 
converted  into  one  by  the  plaintiff.  No  rent  bad  been  paid 
before  the  distress,  which  forms  the  subject  of  this  action* 
The  question  being  raised,  whether  the  above  instrument 
amounted  to  a  lease,  the  learned  judge  reserved  the  point. 
A  verdict  was  taken  for  the  defendant  for  19/.  for  the  rent 
for  two  quarters  of  a  year,  with  leave  to  move  to  enter 
a  verdict  for  the  plaintiff,  damages  4/.  4s. 

A  rule  nisi  having  been  obtained  in  last  Easter  term,  put* 
snant  to  the  leave  reserved, 


Thesiger  now  shewed  cause.  This  agreement  amounted 
to  an  actual  demise.  There  can  be  no  general  principle 
which  applies  to  these  cases,  bat  each  case  must  be  con* 
sidered  by  itself.  It  is  not  intended  to  dispute  the  correct- 
ness of  the  position  of  Gilbert,  C.  B.  tn  Bacon's  Abr.  164, 
where  he  says,  that  "  if  the  most  proper  form  of  words  of 
leasing  are  made  use  of,  yet,  if  upon  the  whole  deed  there 
appears  no  such  intent,  but  that  it  is  only  preparatory  and 
relative  to  a  future  lease  to  be  made,  the  law  will  rather  da 
violence  to  the  words  than  break  through  the  intent  of  the 
parties  by  construing  k  n  present  lease,,  when  the  intention 
was  manifestly  otherwise.19  The  question  is,  what  is  the 
intention  of  the  parties  apparent  upon  the  face  of  the  is> 
stringent.     It  it  quite  clear  that  it  was  intended  that  this 
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Agreement  should  be  binding  on  the  parties,  as  there  are 
stipulation*  which  are  inconsistent  with  a  contrary  suppose 
tioa.     [IMiledale,J.  There  are  several  cases  in  which  w 
mastrnment  has  been  held  to  operate  as  a  demise,  notwith- 
standing U  contained  an  agreement  for  a  future  lease* 
Some  doubt  arises  from  the  circumstance*  that  the  lessor 
aagrees  to  let  for  a  term  of  7*  14,  or  21  years*  at  the  option 
of  the  lessee*  which  seems  to  imply  that  btfore  the  lease  is 
made  an  option  is  to  be  declared.]    There  are  words  of 
present  demise.    If,  instead  of  introducing  the  various  sti- 
pulations as  to  painting  &c.  in  this  agreement,  in  the  manner 
in  which  it  has  been  done*  it  had  been  agreed  that  such  sti- 
pulations should  be  inserted  in  the  lease,  the  case  would 
have  been  different.    Here*  however,  the  stipulations  are 
dvectand  binding  upon  the  agreement  alone*    [Taunton,  J. 
1  ilways  considered  Poole  v«  Beatley(a)  as  settling  the  law 
upon  this  question.]    In  that  case  it  was  expressly  declared 
is  the  agreement,  that  it  should  be  considered  binding  till 
one  fully  prepared  could  be  produced;  but  the  judgment 
of  Lord  EUenborough  applies  fully  to  this  case,  for  it  is 
dearly  to  be  implied  upon  the  present  agreement,  that  it 
*aa  intended  to   be   binding   until  a  more  formal  lease 
isottJd  be  prepared.     Lord  EUenborough  says,  "  the  rule 
to  be  collected  from  all  the  cases  is*  that  the  intention  of 
fa  parties,  as  declared  by  the  words  of  the  instrument, 
BMist  govern  the  construction :  and  here  their  intention  ap» 
Pcvi  to  have  been,  that  the  tenant,  who  was  to  expend  so 
BUfch  capital  upon  the  premises  within  the  first  four  years 
°f  the  term,  should  have  a  present  legal  interest  in  the  term, 
whicb  was  to  be  binding  upon  both  parties :  though  when 
a  certain  progress  was  made  in  the  buildings,  a  more  formal 
fette  or  leases*  in  which  perhaps  the  premises  might  be 
°toie  particularly  described  for  the  convenience  of  under* 
J*tfog  or  assigning*  sjaight  be  executed."    Doe  d.  Walker 
'•  Grows (&)  is  stronger  than  the  present  case,  because  in 
lhe  agreement  upon  which  the  question  there  turned,  it  is 
stipulated,  that  the  future  lease  shall  contain  certain  cove- 

(a)  12  East,  168.  (6)  15  East,  244. 
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1834.        n,auts  which  arc  not  inserted  in.  tbe  agreement  itself.   Pinero 
v.  Judsoti(a)  is  the  strongest  case.    There  was  in  that  case 
I?.  an  agreement  for  a  future  lease,  which  was  to  contain  par- 

'  ticular  specified  covenants,  with  a  proviso,  that  iu  the 
meantime  the  lessee  should  hold  the  premises  upon  the  co- 
venants specified.  The  Court  held  this  to  be  a  present 
demise,  chiefly  on  the  ground  that  the  covenants  were 
adapted  only  to  a  tenancy  for  a  term.  Dunk  v.  Hunter 
(upon  the  authority  of  which  the  Court  granted  this  rule 
nisi)  was  cited  in  it  by  Jones,  Serjt.,  though  certainly  not 
noticed  by  the  Court  in  their  judgmeut.  In  Dunk  v.  Hun- 
ter (h)  it  did  not  appear  upon  tbe  instrument  when  the 
tenancy  was  to  commence,  or  the  rent  to  become  due. 
Here  the  time  of  the  commencement  of  tbe  holding  is 
specifically  stated,  so  also  are  the  amount  of  rent  and  the 
times  of  its  payment.  Nothing  is  here  left  in  doubt. 
[Taunton,  3.  In  Dunk  v.  Hunter  every  thing  was  left  un- 
certain, and  no  rent  had  been  paid.  It  was  only  an  execu- 
tory contract.  Denmau, C.J.  No  rent  has  beeu  paid  bere, 
but  there  is  a  period  specified  from  which  the  rent  is  to 
be  computed,  which  was  uot  the  case  in  Dunk  v.  Hunter. 
Patteson,J.  Have  you  looked  at  the  case  of  Colley  v. 
Strc etou  i  (c)]  Yes,  but  no  principle  is  to  be  extracted 
from  that  case  applicable  here.  There  is  not  in  this  case 
any  exact  stipulation  for  a  future  lease.  It  is  said,  "  and 
lastly  it  is  agreed,  that  the  said  William  Wurman  is  to  pay 
all  the  expenses  of  preparing  lease  for  either  of  the  terms 
above  stated."  [Patte$on,J.  Is  it  not  rather  against  your 
construction  that  it  is  to  be  a  lease  for  one  of  several 
terms  ?]  It  is  clear  upon  this  agreement  that  the  lease  is 
for  7,  or  for  14,  or  for  21  years,  determinable  at  the  end  of 
either  of  these  terms,  by  the  lessee  giving  six  months' 
notice.  This  is  clearly  binding,  unless  tbe  parties  call  for 
a  formal  lease.  It  is  true,  that  in  all  the  cases  which  have 
been  cited,  it  was  an  express  term  in  the  agreement,  that  it 

<«)  6  Rag.  £06;  3  Moore  &  (t)  5  Bun.  &  Aid.  323. 

PtYite,  497.  (r)  3  DowL  &  Ryl.  532. 
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should  be  bidding  antil*  mire  fbffiiarih^rtirti^ne  sWddM'^ 
prepared,  and  that  no  Stipulation  to  that  effect  exists  h^Ve  < 
butfloth  at  term  is  to  be  inferred  as  clearly  as  if  ftwefe  ac- 
tually expressed.  "•"" 
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Dbnman,C.  J, — I  am  very  unwilling  to  proceed  m  the 
absence  of  counsel;  but  Mr.  Piatt  obtained  the  rule  nisi 
upon  a  particular  case,  which  I  do  not  think  supports  the 
position  which  he  contends  for.  That  case  was  Ditto k  v. 
Hauler,  in  which  it  was  held,  that  an  agreement  contem- 
plating a  future  demise,  without  any  stipulation  that  in  the 
meantime  the  parties  should  be  bound  by  the  agreement, 
was  to  be  considered  only  as  an  agreement  preparatory  to 
ftdethise,  and  not  to  operate  a$  a  lease.  But  tinder  the 
circumstances  of  that  case,  it  was  not  necessary  for  the 
Court  to  go  that  length.  This  is  an  action  of  replevin,  and 
it  is  necessary  for  the  defendant,  in  support  of  his  avowry, 
to  shew  that  the  plaintiff  occupied  the  premises  upon 
which  the  distress  was  made,  at  a  certain  rent  under  a  de- 
Rise.  I  thirik  that  the  plaintiff  did  occupy  under  a  demise 
complete  in  every  respect.  The  time  at  which  the  tenancy 
*as  to  commence,  the  amount  of  the  rent,  and  the  various 
covenants,  are  all  ascertained,  so  that  nothing  remains  to  be 
done,  except  to  execute  a  more  formal  instrument  if  the 
Pities  require  it.  I  confess  I  think  (subject  to  what  Mr. 
H*tt  may  urge,  if  he  thinks  proper  to  say  anything  in 
8upport  of  his  rule,)  that  this  agreement  does  amount  to 
*  lease. 


LittledALE,  J.— There  are  a  great  number  of  cases 
collected  in  2  Harrison's  Digest,  Landlord  and  Tenant,  as 
to  what  constitutes  a  lease,  and  there  are  many  since  the 
tale  when  that  was  published ;  and  it  appears  that  there 
nave  been  many  conflicting  decisions  upon  the  subject. 
But  if  you  look  back  to  the  old  authorities,  you  will  find 
lW  they  are  more  clear.  In-  Com.  Dig.  Estate  (G.)  two 
c**es  in  Cro.  Eliz.  are  referred  to.     The  first  is  that  of 
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Harrington  v.  Wise  (a),  in  which  there  were  articles  under 
seal,  which  were  in  this  manner: — "  Imprimis/  it  is  cove- 
nanted and  agreed  between  the  parties,  that  James  Har- 
rington doth  let  the  said  lands  for  and  during  five  years,  to 
begin  at  the  Feast  of  St.  Michael  next  following;  provided 
always,  that  the  said  Wise  shall  pay  to  the  said  Harrington 
annually,  during  the  term,  at  the  Feast  of  St.  Michael  and 
the  Annunciation,  120/.  by  equal  portions.  Also  the  parties 
do  covenant,  that  a  lease  shall  be  made  and  sealed  accord- 
ing to  the  effect  of  these  articles  on  or  before  the  Feast  of 
All  Saints  next  ensuing."  One  of  the  points  reserved 
was,  whether  there  was  an  immediate  lease,  or  but  an 
agreement  to  have  a  lease  made*  by  reason  of  the  last 
words,  which  refer  to  a  lease  to  be  made  and  sealed.  But 
all  the  justices  held  it  to  be  a  good  lease,  for  the  words  it  i$ 
agreed  that  he  doth  let,  being  in  the  present  tense,  it  is  a  good 
lease  by  the  words  of  the  agreement ;  and  that  which  fol- 
lows is  in  reference  to  further  assurance,  &c.  This  case 
is  also  referred  to  1  Roll.  Abr.  847*  Estate  (X.)  The 
other  case  referred  to  in  Com.  Dig.  from  Cro.  Eliz.  is 
Maldon'sceae(b),  which  however  is  only  a  nisi  prius  deci- 
sion. There  it  is  said,  "  if  one  saith  to  me  you  shall  have 
a  lease  of  my  lands  in  D.for  21  years,  paying  there/ore  10s. 
per  annum ;  make  a  lease  in  writing!  and  I  mil  seal  it. 
This  was  agreed  to  be  a  good  lease  by  parol,  although  no 
writing  be  made  of  it,  for  the  intent  of  the  lessee  is  suf- 
ficiently expressed,  and  the  making  of  it  in  writing  is  but 
for  further  assurance."  Upon  these  old  cases  it  seems  to 
me,  that  though  the  authorities  have  been  conflicting  of  late 
years,  this  instrument  amounts  to  a  lease. 


Taunton,  J. — This  case  is  settled  by  Poole  v.  Bent* 
ley{c)  and  other  cases  since.  This  instrument  amounts  to 
a  demise.  There  are  in  it  words  of  present  demise.  The 
term  is  to  commence  at  Christmas,  1831,  for  a  term  of  7, 
14,  or  21  years,  at  the  option  of  the  plaintiff,  and  at  the 
(a)  Cro.  Eliz.  486.  (6)  Ibid.  33.  (c)  IS  East,  168. 
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yedj  rent  of  24/.  payable  quarterly,  tie  first  payment  t*        1034. 

be  made  at  Lady-day,  1632.     So  that  the  terra/ ike  time 

of  its  commencement,  the  amount  of  the  rent,  and  the  time        ~  v7 

when  it  is  to  be  paid,  are  all  ascertained.   Then  it  is  agreed     Faithful. 

that  the  plaintiff  shall  paint  the  inside  of  the  premises  every 

seven,  and  the  outside  every  five  years,  and  shall  keep  them 

io  repair.     It  appears  to  me,  that  every  thing  that  was  in- 

tendtd  to  be  provided  for  between  the  parties,  has  by  this 

imminent  been  provided  for.    This  is   clearly  of  itself 

a  lease,  whatever  is  said  about  the  future  lease,  which, 

I  think,  is  said  only  for  the  better  security  of  the  lessee,  as 

he  it  to  pay  for  it,  if  be  thinks  proper  to  require  it;  Doe 

A  Walker  v.  Graves  (e).     Without  going  through  the  case 

of  Dunk  ?.  Hunter,  where  the  principal  ground  of  decision 

wh,  that  there  was  no  specific  rent  agreed  upon,  or  tune 

of  commencement  of  the  tenancy  determined,  it  is  sufficient 

to  lay,  that  by  the  instrument  in  that  case  scarcely  any 

thing  was  definitively  settled  between  the  parties. 

Patte&on,  J. — I  entirely  agree  with  the  rest  of  the  Court. 
The  distinctions  which  have  been  drawn  in  the  different 
tttes  have  been  very  nice,  but  there  is  nothing  extra* 
ordinary  in  that,  as  the  rule  is  to  look  for  the  intention  of 
the  parties  within  the  four  corners  of  the  instrument* 
But  here  the  rule  that  all  the  necessary  provisions  shall  be 
folly  fixed  by  the  instrument,  is  quite  satisfied.  I  confess 
I  was  struck  with  the  clause  at  the  end,  by  which  it  is 
MTeed  that  the  lessee  shall  pay  the  expenses  of  preparing 
•  lease  for  either  of  the  terms  of  7»  14,  or  21  years,. which 
I  thought  shewed  that  the  term  was  not  fixed.     But,  look- 

• 

lng  to  the  whole  of  the  agreement,  and  particularly  to  the 
tbuse  requiring  six  months'  notice  to  be  given  by  the 
*ttee  in  case  he  should  be  desirous  of  putting  an  end  to 
toe  tenancy  at  either  of  the  three  terms,  I  think  it  quite 
dear  that  he  had  already  a  lease  for  21  years,  determinable 
**  the  end  of  7;  or  14  years,  at  his  option.    This  case, 

(a)  IS  East,  244. 
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1831.         I  think,  comes  within  the  decisions  of  the  three  cases  of 
Poole  v.  Bent  ley,  Doe  v.  Groves,  and  Piiiero  v.  Judsou. 


Warman 

V. 

Faihhi/i.. 


Rule  discharged  conditionally. 

On  a  subsequent  day  in  the  same  term 

Piatt  was  heard   in   support  of  his  rule.     But  for  the 
clause  with  which  the  memorandum  concludes,  it  might 
have  taken  effect  as  a  demise  after  possession  taken.     In 
Hoe  d.  Jackson  v.  A&hburner (a),  the  doctrine  regulating 
cases  of  this  sort  was  much  discussed.     All  the  old  autho- 
rities were  brought  before  the  Court,  and   Lord   Kenyon 
and  the  other  judges  delivered  judgments  which  govern  this 
case.     It  was  said  that  the  question,  whether  a  particular 
agreement  was  to  be  considered  as  a  lease,  or  an  agree* 
ment  for  a  lease,  is  a  question  of  intention  to  be  collected 
from  the  whole  instrument.     Is  it  possible,  looking  at  this 
instrument,  to  say  that  the  parties  had  any  other  intention 
than  that  it  should  operate  merely  as  an  agreement  for 
a  lease  ?   There  are  no  terms  of  present  demise,  or  if  there 
are  words  which   would  operate  as  such  if  qualified,  they 
are  restrained  by  the  clause  stipulating  that  the  lessee  shall 
pay  the  costs  of  preparing  a  lease.     In  Roe  v.  Ashbumer 
the  articles  of  agreement  were  in  this  form : — "  He  shall 
enjoy  and   I   engage  to  give  him  a  lease  in  &c."     Lord 
KenyoHt  in  commenting  upon  these  words,  (which  were 
decided  m>*  to  operate  as  a  lease,)  said  the  single  question 
was,  what  was  the  iutention  of  the  parties   using  these' 
expressions  f     "  Was  it  that  this  agreement  should  confer 
the  legal  interest,  or  was  it  not  iu  their  contemplation  that 
there  should  be  another  instrument  to  give  that  legal  in- 
terest!**    Might   not   the  plaintiff,  upon  this  agreement, 
hart*   brought  an   action  for  breach  of  contract,  if  upon 
a  tender  of  a  lease  the  avowant  had  refused  to  execute  it? 
Cain  the  Court  say  that  tkis  agreement  conferred  a  legal 
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interest  ?.  It  conveyed  no  specific  term;  A  Court  of -Eqtkity  1834. 
would  decree  a  specific  performance  of  the  contract,  by 
directing  a  lease  to  be  granted  according  to  the  terms  "9. 
of  this  instrument;  which  they  would  not  do  if  the  Faithful. 
party  had  already  a  legal  interest.  Lord  Kenyon  says,  that 
all  the  cases  might  be  answered  by  the  observation,  that 
there  were  either  express  words  of  present  demise,  or 
equivalent  words  accompanied  with  others  to  shew  the 
intention  of  the  parties  that  there  should  not  be  a  future 
lease.  Athhurst,i.  and  Grose,  J.  adopted  the  opinion 
of  Lord  Kenyon.  [Patteson,  J.  That  doctrine  has  been 
qualified  by  later  decisions,  which  say,  that  where  it  is  to 
be  collected,  notwithstanding  the  stipulations  for  a  future 
tone,  that  the  parties  intended  that  in  the  meantime  the 
agreement  should  be  binding,  such  agreement  shall  operate 
as  a  present  demise.  Taunton,  J.  In  the  case  of  Barry 
'.  Nwgent*  stated  in  Hoe  v.  Ashburner,  though  there 
were  words  stipulating  for  the  future  granting  of  a  lease,  it 
va$  held  that  the  instrument  amounted  to  a  present  de- 
mise, and  was  recognized  as  such  by  Lord  Kenyon  in  his 
judgment;  which  shews,  that  the  test  was  not  whether  or 
not  the  parties  intended  that  there  should  be  a  future 
lease.]  The  words  in  that  case  were  express  and  unequi- 
vocal! and  could  have  no  other  meaning  than  that  they 
tnotld  create  a  present  demise.  In  Dunk  v.  Hunter(a)  the 
words  were,  "  Mrs.  H.  agrees  to  let  on  lease  with  purchas- 
,nf  dauacyfor  21  years."  There  appears  to  be  no  substan- 
tial difference  between  the  words  "  agrees  to  let  on  lease" 
^"agrees  to  let,"  followed  by  a  provision  respecting  the 
eipenses  of  a  lease  to  be  made; 

Penman, C.J« — Upon  the  former  argument  we  con- 
Wered  the  late  cases,  and  we  thought  the  intention  of  the 
PWies  to  be  clear  that  this  should  enure  as  a  present  de- 
""K.  I  see  110  reason  now  for  entertaining  a  different 
pinion.    The  case  of  Roe  v.  Ashburner  would  be  an  au- 

(a)  5  Barn.  &  Aid.  333. 
VOL.  III.  L 
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thority  in  your  favour,  if  the  words  of  Lord  Kenyon  were 
taken  to  be  unqualified.     But  they  are  clearly  not  so. 

Littledale,  J. — I  am  entirely  of  the  same  opinion  as 
before.  In  Goodtitle  v.  Way  (a),  in  which  the  Court  held 
the  agreement  not  to  be  a  present  demise,  it  was  clearly 
not  the  intention  of  the  parties  that  it  should  so  operate. 


Taunton,  J. — I  consider  this  case  altogether  free  from 
any  doubt. 

Pattbson,J. — I  see  no  difficulty  at  all   here.     Each 
case  must  depend  on  its  own  particular  circumstances. 


Rule  discharged. 


(a)  1  T.  R.  735. 


Hofwood  r.  Watts. 

The  Court  has  JEWELL  obtained  a  rule,  calling  upon  Edward  Watts 

no  power  to      an(j  ifanna}i  jya(($  the  committees  of  the  defendant,  aluna- 

tuter  the  ... 

docket  of  an     tic,  to  shew  cause  why  the  judgment  in  this  cause  should 

iniMo  it  the  "  not  ^e  docketed  nuuc  pro  tunc,  pursuant  to  the  statute  of 
amount  of  da-  4  &  5  TH  ,$*  Af.  C.  20. 

costs,  for  the        T'ie  affidavits  on  which  the  rule  was  obtained  stated  as 

purpose  of         follows: 

making  it  .    . 

a  docket  of  1  ho  action  was  commenced  in  1827,  and  issue  was  joined 

the  judgment    jn  ]:aS|er  term    i$<>;    in  which  term  the  issue  was  entered 

as  ot  the  term  . 

whenjudg-       and  docketed.     At  the  sittings  after  Hilary  term,   1828,  a 

co%"red?*pur-  verdict  was  found  for  the  plaintiff,  damages  75/.  The  costs 
suant  to  4  &  C>  were  taxed,  and  final  judgment  signed  by  the  Master  on 

although  bv  that  act  the  duty  of  docketing  judgments  is  imposed  upon  an  officer  of  the 
Comrt*  ami  it  appeared  that  the  practice  had  long  been  to  docket  the  issme  only  be- 
fore the  trial,  the  judgment  roll  being  afterwards  referred  to  by  adding  its  term  and 
number,  and  no  book  for  the  docketing  of  issue  being  kept  bj  the  officer. 


aV 


HILARY  TERM,    IV  WILL,  IV. 

30th  May,  1828,  in  a  book  kept  by  liim  for  that  purpose  at 
his  office.     Final  judgment  was  entered  on  the  roll,  and  the 
same  was  carried  into  the  Treasury  Chamber  on  the  9th 
December,  1828,  but  was  not  docketed.     The  committees 
of  the  defendant's  person  and  estate,  on   1st  May,  1830, 
executed  to  George  Hyatt,  a  mortgage  of  defendant's  lands. 
The  plaintiff  having  become  a  bankrupt,  his  assignees  re- 
vived the  judgment  by  scire  facias,  and  having  obtained  pos- 
session of  a  moiety  of  the  defendant's  lands  under  an  elegit, 
brought  an  action  in  the  Court  of  Exchequer  against  the 
committees,  for  rents  received  by  him  and  paid  over  to  the 
mortgagee;  in  which  action   they  were  nonsuited,  on  the 
ground  that  the  judgment  had  not  been  docketed,  the  ques- 
tion being  whether  the  judgment  creditor  or  the  mortgagee 
was  entitled  to  the  priority.     It  was  stated  to  have  been  the 
general  practice  in  this  Court,  for  the  last  100  years,  not  to 
docket  judgments  after  verdict,  but  only  the  issues,  and  that 
such  issues  and  dockets  are  entered  in  a  certain  book,  kept  by 
theclerkof  the  judgments  for  that  purpose,  and  that  numbers 
fre  affixed  to  each  issue  so  docketed,  corresponding  with  the 
Qumber  of  the  judgment  roll  in  the  treasury  of  this  Court  at 
Westminster;  thus  affording  an  immediate  reference  to  the 
r°ll  on  which  the  final  judgment  is  entered. 

The  affidavits  further  stated  facts  to  shew  that  Mr.  Tom- 
**#w,  the  attorney  of  the  mortgagee,  had  notice  of  the  judg- 
ment before  the  completion  of  the  mortgage. 

By  an  affidavit  filed  in  opposition  to  the  rule,  it  appeared 
***at  the  defendant  was  found  and  declared  a  lunatic  in  May, 
*  $28,  and  died  in  last  February. 

A  deponent,  in  another  affidavit  in  opposition,  stated,  that 

**e  had  frequently  docketed  final  judgments  after  trial  and 

^zation  of  costs  on  posteas,  by  applying  to  the  clerk  of  the 

Judgments  and  informing  him  of  the  amount  of  damages  and 

^osts  recovered  and  allowed  in  the  action ;  and  that  the  clerk 

^>f  the  judgments  thereupon  made  the  docket  of  the  issue  info 

*  docket  of  the  judgment,  by  adding  thereto  such  particulars; 

for  which  he  was  paid  a  fee  of  sixpence. 
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The  clerk  of  the  judgments  never  enters  the  said  docket  of 
the  judgment  in  manner  aforesaid,  except  he  is  so  applied  to 
by  the  plaintiff's  attorney,  and  paid  such  fee  of  sixpence. 
It  is  the  practice,  where  it  is  intended  to  affect  lands  by  judg- 
ments, to  docket  them  in  the  manner  above  described.  And 
when  it  is  intended  to  enter  up  final  judgment  on  the  roll,  after 
trial  and  verdict,  the  postea,  with  the  Master's  allocatur 
thereon,  is  left  with  the  clerk  of  the  treasury  at  Westminster 
Hall,  who  enters  up  the  final  judgment;  but  these  entries 
are  totally  distinct  from  the  dockets  of  the  judgment  which 
are  entered  and  kept  at  the  King's  Bench  office,  in  the 
Temple. 


Joseph  Addison,  on  behalf  of  the  mortgagees,  now  shewed 
cause.  The  statute  of  4  &  5  W.  fy  M.  c.  20,  s.  2(a),  re- 
quires that  the  docket  shall  contain  the  amount  of  damages 


(a)  Sect.  2  enacts,  with  respect 
to  judgments, in  the  K.  B.,  that  the 
clerk  of  the  judgments,  and  every 
other  clerk  of  the  Court,  shall, 
within  ten  days  before  the  last  day 
of  the  term  next  succeeding  the 
term  in  which  any  judgments  shall 
be  entered,  (except  as  to  Easter 
term,  the  notes  of  the  judgments 
in  which  are  to  be  brought  in  Mi- 
chaelmas term,  with  those  of  Tri- 
nity term,)  bring  to  the  clerk  of  the 
doggets,  notes  in  writing  of  all  the 
judgments  by  him  entered  in  such 
preceding  term,  upon  verdicts,  writs 
of  inquiry,  demurrer,  and  every 
other  judgment  for  debt  and  da- 
mages, which  is  to  contain  the 
names  of  the  plaintiff  and  defend- 
ant, their  place  of  abode,  title, 
trade  or  profession,  (if  any  such  be 
in  the  record  of  the  judgment,)  and 
the  debt,  damages  and  costs  reco- 
vered thereby,  to  the  end  that  the 
same  may  be  by  the  clerk  of  the 
doggets  respectively  entered  in  an 


alphabetical  dogget  by  the  defend- 
ants' names,  containing  the  names 
of  the  plaintiffs  and  defendants, 
titles  and  additions,  debts  and  da- 
mages. And  that  the  doggets  shall 
be  fairly  put  into  and  kept  in  books 
of  parchment,  in  the  office  of  the 
clerk  of  the  doggets,  to  be  searched 
and  viewed  by  all  persons,  at  rea- 
sonable times,  upon  payment  of  a 
certain  fee,  upon  pain  that  the 
clerk  of  the  doggets  neglecting  to 
do  his  duty,  shall  forfeit  100/.  for 
each  term. 

Sect.  3  enacts,  that  judgments 
not  doggeted  shall  not  affect  lands 
as  to  purchasers  or  mortgagees,  or 
have  any  preference  against  heirs, 
executors  or  administrators,  in  the 
administration  of  their  ancestors', 
testators',  or  intestates'  effects. 

Sect.  4  gives  a  fee  of  Ad.  to  the 
clerk  of  the  judgments,  to  be  paid 
by  the  plaintiff  in  every  judgment 
by  him  to  be  entered, 
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and  costs.  Of  course,  therefore,  the  docket  of  the  issue, 
which  being  made  up  before  trial,  cannot  contain  these 
particulars,  is  not  the  docket  contemplated  by  the  act.  It 
is  sworn  to  be  the  practice,  in  cases  where  it  is  intended 
that  the  judgment  shall  affect  lands  of  the  defendant,  to 
make  a  second  application  to  the  clerk  of  the  judgments, 
who  thereupon  completes  the  docket  by  adding  the  amount 
of  damages  and  costs,  by  which  means  it  is  made  a  docket 
of  the  judgment.  That  has  not  been  done  here.  The 
question  which  is  now  raised  by  this  application  has  been 
already  decided  by  the  Court  of  Exchequer,  in  the  case  of 
Braithtvaite  and  another  v.  Watts  (a),  which  was  virtually 
between  the  same  parties.  The  plaintiff  is  not  without 
remedy,  because  he  can  recover  against  his  attorney,  for 
neglecting  to  make  the  docket  according  to  the  practice; 
and  indeed  it  would  seem  that  this  motion  is  made  on 
the  behalf  of  the  attorney,  probably  in  order  to  secure 
himself. 

In  Douglas  v.  Yallop(h)9  a  neglect  of  entering  judgment 

and  a  loss  of  the  roll  having  sufficiently  appeared  to  the 

Court,  a  rule  was  made  (iu   1759)  that  the  clerk  of  the 

judgments  should  sign  a  new  roll,  whereon  was  to  be  entered 

the  judgment  signed  in  the  cause  in  M.  T.  1729,  and  tiled 

among  the  rolls  of  that  term,  a  special  entry  being  first  made 

expressing  the  day  of  docketing  the  same;  and  it  was  further 

ordered,  that  the  judgment  should  not  be  made  use  of 

against  the  administrator  of  the  defendant.     There  is  a  note 

to  that  case,  in  which  it  is  said,  that  "  Lord  Mansfield 

intimated  that  it  very  much  concerned  the  chief  clerk  to 

take  care  that  judgments  be  actually  entered  up  upou  the 

roll  in  due  time  and  docketed;  for  that  after  he  has  received 

his  fees  for  making  such  entry,  he  would  be  liable  to  an 

action  on  the  case,  to  be  brought  by  a  purchaser  who  should 

W  become  liable  to  it,  and  had  searched  the  roll  without 

finding  it  entered  up."     And  the  practice  then  being  for  the 
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attorney  to  make  the  entry,  being  allowed  by  the  chief  clerk 
a  portion  of  the  fees,  he  said,  "  that  the  attorney  who  hid 
undertaken  to  do  this,  and  neglected  it>  would  be  liable  to 
the  chief  clerk."  In  all  the  other  cases  of  applications 
made  to  perfect  the  judgment  in  a  cause,  by  entering  it  up 
nunc  pft>  tunc,  the  Court  have  required  that  the  docket  shall 
be  of  the  term  in  which  the  application  was  made,  so  as 
to  protect  parlies,  purchasers,  and  mortgagees;  Btiktr  v. 
Baker  (a).  In  this  case  it  appears,  by  one  of  the  affidavits, 
that  the  defendant  died  in  last  February,  before  this  appli- 
cation was  made ;  and  it  may  be  that  the  executor  has  pttW 
simple  contract  debts  upon  the  supposition  that  this  Was 
only  a  simple  contract  debt,  the  judgment  not  being  dock- 
eted. If  so,  attd  the  Court  should  make  this  hilfe  absolute*  it 
will  make  the  judgment  a  matter  of  record,  from  a  time 
antecedent  to  the  testator's  death,  and  thus  render  ttte  e*e- 
tutofr  liable  to  a  devastavit.  In  Sale  v.  Cromptoto,  per 
nomen  Compton  (6),  the  Court  refused  to  amend  the  entry 
Upon  the  record  of  a  judgment  by  nil  dicit,  upon  a  Warrant 
*>f  attorney,  in  which  the  defendant's  name  was  entered 
"Compton  instead  of  Ctompton,  a9  in  the  warrant  of  attorney 
and  bill,  because  they  feared  that  purchasers  from  Crompttto 
fcnight  be  affected  by  means  of  the  alteration.  In  Ev*to  t. 
Thomas  (c),  the  roll  of  the  judgment  had  been  earned  in  and 
docketed,  but  before  being  filed  it  was  mislaid  and  lost,  and 
the  defendant  being  dead,  and  the  executrix  consenting,  tfce 
Coutt,  upon  motion,  ordered  that  a  new  roll  should  be  (Hell, 
tsfor  there  being  a  docket,  it  could  be  no  deceit  upon  put* 
chasers"  In  Hickey  v.  Hayter (d)  it  was  held,  that  a  judg- 
Yrierit  against  a  testator  or  intestate,  not  docketed  according 
to  the  directions  of  4  &  5  W.  8?  M.  c.  20,  is  put  by  that  aet 
tin  a  level  with  simple  contract  debts,  and  that  therefore,  on 
a  plea  of  plene  administravit  to  debt  on  a  judgment  agafaSt 
the  intestate  not  docketed,  the  defendant  may  give  in  evi- 


(a)  35  Geo.  3,  K.  B.,  cited  in 
Tidd's  Practice,  9th  edition,  939. 
{b)  1  Wilson,  61. 
(c)  2  Stra.  833. 


(</)  6  T.  It.  384  ;  1  Esp.  N.P.C. 
313;  and  see  1  P.  Wms.  334,  2 
Vera.  750. 
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dence  payment  of  a  bond  and  other  specialty  debt*,  which 
exhausted  all  the  asset?.  And  in  Steel  v.  Rorke  (a),  it  was 
decided  that  an  outstanding  judgment  against  a  testator  or 
intestate,  not  docketed  according  to  the  directions  of  4  &  5 
W.  if  M.y  cannot  be  pleaded  by  an  executor  or  administra- 
tor to  an  action  on  simple  contract.  The  effect  of  entering 
up  judgment  nunc  pro  tunc,  in  such  cases  as  this,  would  be 
to  upset  these  decisions. 

It  seems  that  the  argument  on  the  other  side  will  be,  that 
the  defect  arose  from  the  misprision  of  the  officer  of  the 
Court,  and  from  the  length  of  the  defective  practice;  but  the 
affidavits  filed  in  opposition  to  this  application  shew  that 
(be  practice  has  not  been  uniform  to  docket  only  the  issue  roll, 
tad  that  the  clerk  of  the  dockets  is  not  bound  to  complete 
tie  docket  by  entering  the  demands,  unless  applied  to  by 
like  plaintiff's  attorney  for  that  purpose. 

It  seems  also  that  the  opposite  party  mean  to  contend  that 
Mr.  Tomkins,  the  attorney  for  the  mortgagee,  had  notice  of 
the  judgment  prior  to  the  completion  of  the  mortgage,  and  that 
the  notice  is  tantamount  to  a  docket.  But  the  Court  will  not 
*pply  the  equitable  doctrine  of  notice  to  this  case.  A  Court 
of  Law  will  not  do  any  thing  which  in  effect  would  be  to  re- 
peal the  statute.  Mr.  Tomkins'*  notice  of  the  imperfection 
the  docket  was  probably  the  cause  which  induced  him  to 
bis  client  that  he  would  be  safe  in  lending  his  money, 
seeing  that  the  mortgage  would  have  priority  of  the  judg- 
«neot,  [Taunton,  J.  The  equitable  doctrine  of  notice 
unroot  be  applied  in  this  case.  The  motion  assumes  the 
docket  to  be  insufficient  and  seeks  to  make  this  a  perfect 
legal  jn4gmnt.] 
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FMtft  and  Sewed,  contra.  The  question  to  be  decided 
apoo  this  application  is  one  of  great  importance,  because 
every,  or  nearly  every  judgment  in  the  Court  of  King's 
Bench,  for  the  last  100  years,  stands  in  the  same  position 
•J  the  present.    The  Court  of  Exchequer  has  certainly  de* 

(a)  1  Bos.  &  Pall.  307. 
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1834.  cided  that  what  lias  been  done  here  does  not  amount  to  a 
docketing  of  the  judgment.  If  that  had  not  been  the  case, 
there  would  have  been  no  necessity  for  the  present  applica- 
Watts.  tion.  But  the  Court  is  now  called  on  to  use  its  own 
discretion  in  amending  the  error,  ft  is  submitted  that  by 
the  mode  resorted  to  in  practice,  the  object  of  the  statute 
is  sufficiently  attained.  The  practice  is  to  enter  and  docket 
the  issue,  and  to  number  it,  and  then  to  enter  the  judgment, 
and  to  attach  to  it  a  corresponding  number,  so  that  no  hard- 
ship is  done  to  persons  searching  for  incumbrances. 

It  is  always  the  practice  for  persons  searching  for  incum- 
brances to  search  for  the  issues ;  by  finding  the  issue,  they, 
by  the  present  practice,  in  effect  find  the  judgment,  and  not 
only  the  judgment,  but  they  find  that  which  the  mere  dogget 
of  the  judgments,  supposing  the  statute  formally  complied 
with,  could  not  afford  them.  Suppose  au  action  brought 
which  affected  the  title  to  laud,  in  which  issue  bad  been 
entered,  but  which  had  not  proceeded  to  trial,  the  purchaser, 
by  searching  the  dogget-book  of  the  judgments,  would  have 
no  notice  of  such  action  unless  he  searched  the  issue-book 
as  well  as  the  dogget-book,  and  thus  would  be  compelled 
to  make  two  searches,  whereas  by  the  present  practice  one 
is  sufficient.  [Taunton,  J.  There  seems  to  be  very  great 
doubt  as  to  the  universality  of  the  practice  of  the  non- 
docketing  of  the  judgment.]  It  does  not  appear  to  be  neces- 
sary to  consider  whether  the  practice  is  universal,  or  how 
far  it  is  in  accordance  with  the  statute.  This  application 
is  founded  on  the  enabling  clause  in  the  8  H.  6,  which  em- 
powers the  Court  to  amend  that  which  shall  be  the  mispri- 
sion of  the  clerks.  Here,  the  act  of  doggeting  the  judgment 
is  the  act  of  the  clerk.  In  the  first  place,  it  is  a  duty  expressly 
imposed  on  the  clerk  by  the  statute  of  W.  $  M.,  for 
the  performance  of  which  he  receives  a  fee,  and  for  the  non- 
performance of  which  he  is  liable  to  a  penalty.  [Denmart, 
C.  J.  Then  you  have  your  remedy  against  the  clerk.]  That 
may  be  a  remedy  in  some  cases,  but  in  many  cases  it  would  be 
very  inadequate,  and  in  many  unattainable.     Supposing  the 
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judgment  for  a  very  large  sum,  the  penalty  is  only  500/. 
.Again,  the  clerk  may  have  died,  or  become  insolvent.     At 
any  rate,  why  should  the  Court  drive  suitors  to  the  expense 
and  annoyance  of  an  action  against  its  own  officer,  when  it 
has  the  power  of  remedying  his  errors.     This  is  also  an 
answer  to  the  argument  raised  by  Mr.  Addison,  on  the  dictum 
of  Lord  Mansfield,  in  the  note  to  Douglas  v.  Yallop,  sup- 
posing that  to  be  any  thing  more  than  a  loose  observation 
which  fell  from  that  learned  judge,  during  the  progress  of 
the  case,  which  is  very  doubtful.     It  is  said,  too,  that  the 
party  may  have  his  remedy  by  action  against  his  attorney 
for  uot  docketing  the  judgment.     Supposing  this  to  be  so, 
the  same  answer  applies  as  above ;  it  would  make  a  case 
still  harder  against  an  attorney,  because  there  is  no  dogget- 
book  kept  for  the  purpose,  but  only  the  issue-book.     Nor 
does  it  follow  because  a  very  careful  attorney  may  have 
wtered  the  amount  of  damages  and  costs  as  has  been  al- 
luded to,  either  that  this  is  a  compliance  with  the  act  of 
parliament,  or  that  it  is  an  act  peculiarly  within  his  own 
department ;  on  the  contrary,  it  appears  to  be  a  departure 
from  the  usual  practice,  and  is  one  of  those  cases  in  which 
exceptio  probat  regulain  de  non  exceptis. 

In  Burroughs  v.  Stevens  (a),  Heath,  J.,  laid  it  down  as  a 
geueral  principle,  that  the  entering  of  the  judgment  is  so  far 
to  be  considered  the  act  of  the  clerk,  that  if  it  be  not  entered 
in  the  usual  form,  and  it  appears  by  what  precedes  on  the 
record  what  the  judgment  ought  to  be,  then  it  ought  to  be 
trended  accordingly  as  the  misprision  of  the  clerk.  Here, 
theamcudment  required  is  only  formal,  the  real  essentials  of 
the  statute  having  been  complied  with.  But  in  Chapman 
T«  Gale  (b),  the  Court  amended  the  very  substance  of  the 
judgment,  and  that  upon  an  affidavit  stating  that  the  error 
tad  been  occasioned  by  the  mistake  of  the  attorney's  clerk ; 
Short  v.  Coffin  (c);  Comyns's  Digest,  Amendment  (D.) 
Douglas  v.  Yallop  was  a  judgment  by  nil  dicit,  and  not 
tfter  verdict.     That  case  therefore  is  in  many  points  distin- 


153 


1834. 


Hopwood 

V. 

Watts. 


(«)  5  Taunt.  554*         (6)  2  Leviuz,  22.         (c)  5  Burr.  2730. 


164  CASES  IK  THE  KIXG  S 

1804.        gnishable  from  this,  particularly  as  there  could  be  bo  docket 
?T^*f      °f  the  issue,  and  consequently  oo  notice  to  purchasers. 

r.  This  being  an  appeal  to  the  discretion  of  the  Court,  the 

Watts.       decisions  of  the  Courts  of  Equity  are  applicable.     Equity 
will  relieve  judgment  creditors,  though  the  judgments  are 
not  docketed,  against  purchasers  with    notice :   Davkt  v. 
Lord  Strathmore(a).    There  Lard  Eldon  supposes  the  very 
case  now  before  the  Court,  and  considers  that  this  Court 
would  amend  the  dogget  as  a  matter  of  course,  provided  the 
purchasers  were  not  to  be  damnified.    Here,  the  mortgagee 
took   his  security  with  a  full  knowledge  of  the  existing 
judgment,  and  therefore  would  not  be  damnified.     If,  then, 
equity  will  relieve  under  such  circumstances,  will  the  Court 
compel  suitors  to  have  recourse  to  another  jurisdiction  ia 
order  to  give  effect  to  its  own  judgment  f     The  conse- 
quence of  refusing  to  interfere  will  be,  that  the  clerks  of 
the  Court  will  have  the  power  to  annul  the  judgments  of 
the  Court.     Again,  if  the  Court  will  not  relieve  ia  this 
instance,  the  titles  of  very  many  estates  will  be  shaken. 
Formerly  nothing  was  more  common  than  sales  under  an 
elegit.     Supposing  a  bona  fide  purchaser  under  such  an 
elegit,  and  the  judgment  not  docketed,  the  elegit  debtor 
might  collude  with  a  fraudulent  purchaser  or  mortgagee, 
and  defeat  the  title  of  the  purchaser  under  the  elegit.    It 
would  open  a  door  to  every  species  of  fraud ;  to  relieve 
themselves  from   which,   parties   must   have  recourse  to 
equity.     The  judgment  of  the  Court  would  be  in  many  re* 
spects  a  nullity.     The  precedent  would  not  be  dangerous, 
inasmuch  as  each  case  must  stand  on  its  own  merits. 

Cur.  adv.  vult. 

Den  man,  C.  J.,  on  a  subsequent  day  in  the  same  term, 
said — We  have  considered  this  case,  and  are  of  opinion 
that  we  have  no  power  to  alter  the  docket  in  the  manner 
proposed  by  the  rule,  which  must  therefore  be  discharged. 

Rule  discharged  (b). 
(a)  16  Vescy,  419.  (b)  And  see  2  Wins.  Saund.  8,  n.  (5). 
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Gibbs  and  another,  Executors  of  Elizabeth  Edwards, 

V.  SOUTHAM. 

DEBT  M  botid  to  the   testatrix  dated  the  (2d  day  of  A  bond,  con- 
February  1«29,  in  the  penal  sum  of  1300/.    On  oyfef,  the  JJ?!»St 
tottdition  of  the  bond  appeared  to  be  as  follows  r— *'  That  of  a  certain 
if  the  defendant,  his  heirs  8tc.  shall  well  and  truly  pay  ^^  may  be 
tmto  Etizabtth  Bdrbarth,  her  e*erjtttors  &c.  the  full  Sum  Put,  in  suit 

«•!»*•*.«.  .  ~      without  a  pre- 

of  75W.,  tfctfft  tfetotof  for  the  same  After  the  ffete  of  5/.  for  vious  demand 
each  hundred  pounds  fbf  a  year,  without  fraud  of  delay>  of  Payment- 
then  this  obligation  to  be  void."    Amongst  other  pleas  the 
defendant  pleaded  that  the  said  Elizabeth  Edwards,  in  toer 
lifetime,  did  not,  nor  have  or  hath  the  plaintiffs  or  either  of 
them,  since  the  death  of  the  said  EUvnbcths  after  the  making 
tf  die  writing  obligatory  artd  before  the  exhibiting  the  bill 
of  the  plaintiffs  against  the  defendant,  demanded  payment 
of  the  756/.  with  interest  after  the  rate  aforesaid. 
General  demurrer,  and  joinder. 

G.  f.  White  Was  to  have  argued  in  support  of  the  de- 
murrer, bnt  the  Court  called  Upon  the  defendant  to  sup- 
port his  plea. 

Ukmfrtt/,  for  the  defendant.  It  Was  hrcnmbent  upon 
fte  plaintiff  to  make  a  demahd  before  action.  In  Carter  v. 
A'&g(a)  an  attion  Was  brought  on  a  bond  ^conditioned  for 
fte  payment  of  1900?.  on  demand,  With  interest  at  five  pef 
ttW.  Pfea^  no  demand  made  of  prhttipal  or  interest, 
plication :  a  demand  upon  the  defendant  as  administratrix, 
"fte  argument  of  Abbott  in  that  tase  is  applicable  to  this* 
" Hfc bond," be  Says,  "must  have  been  forfeited  before 
*tfi6tt  brought,  and  it  could  Wot  have  been  forfeited  tift 
fattitd  made  of  the  sum  mentioned  in  the  condition* 
^e  stipulation  as  to  the  payment  of  interest  hearty  shewi 

\a)  S  ttampb.  459. 
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1834.         that  the  bond  was  not  to  be  forfeited  till  default  upon  an 
actual  demand.     The  plaintiff  here  seeks  to  recover  the 
penalty,  which  is  a  collateral  sum,  and  the  cases  with  regard 
to  payment  of  money  on  request,  where  there  is  an  antece- 
dent duty,  do  not  apply.1'     Lord  Eilenborough  adopted 
this  argument,  and  held  that  the  plaintiff  was  bound  to  prove 
a  demand  before  action  brought.     [Denman,  C.  J.     There 
the  money  was  payable  on  demand,  and  issue  was  taken 
on  the  demand.]     In  Birks  v.  Trippeifja)  it  was  held,  that 
where  there  is  a  promise  to  pay  a  collateral  sum  on  request, 
a  demand  of  payment  is  necessary  before  action  brought, 
and   the  declaration  must  aver  a  special  request.     [Taun- 
ton, J.  Can  this  be  called  a  collateral  sum  ?]     The  penalty 
in  the  bond  is  a  collateral  sum.     It  was  so  treated  iu  Carter 
v.  Ring.    In  Simpson  v.  Routh(b)  it  is  said  by  Littleda/e9  J., 
"  in  the  case  of  a  bond  with  a  penalty  to  pay  a  certain  sum 
on  demand,  there  an  express  demand  must  be  made  before 
action  brought.*'     Where  no  time  is  mentioned,  and  some- 
thing is  to  be  done   by   the  obligor,  as    the   payment  of 
interest  in  this  case,  there  a  demand  is  necessary  before 
the  action  is  brought.      [Littledale,  J.    The  rule  is  thus 
laid  down  iu  Co.  Lilt,  (c) — "  And  yet  in  case  of  a  condi- 
tion of  a  bond,  there  is  a  diversity  between  a  condition  of 
an  obligation  which  concerns  the  doing  of  a  transitory  act 
without  limitation  of  any  time,  as  payment  of  money,  de- 
livery of  charters,  or  the  like,  for  there  the  condition  is  to 
be  performed  presently,  that  is,  in  convenient  time;  and 
where  by  the  condition  of  the  obligation  the  act  that  is  to 
be  done  to  thq(obligee  is  of  his  own  nature  local,  for  the 
obligor  (no  time  being  limited)  hath  during  his  life  to  per- 
form it,  as  to  make  a  feoffment,  8cc.  if  the  obligee  doth  not 
hasten  the  same  by  request."]     It  will  be  very  difficult  for 
the  Court  to  determine  what  is  a  reasonable  time  for  the 
payment  of  money;    but  if  the  Court  determine  that  a 
request  is  necessary,  there  will  be  no  difficulty  in  the  appli- 

(a)  1  Saund.  32.  Bam.  &  Cressw.  682. 

[b)  4Dowl.  &  Ryl.  181;  S.C.  2         (c)  908  b. 
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cation  of  the  rule.  In  Rumball  v.  Ball  (a)  it  was  decided, 
that  upon  an  action  upon  a  promissory  note,  payable  upon 
demand,  it  is  not  necessary  to  allege  a  demand  in  the  decla- 
ration. The  Court,  in  giving  judgment,  said,  "  It  is  a  debt 
io  praesenti,  and  the  words  '  promise  to  pay'  import  no 
more  than  that  I  am  ready  to  pay  the  money  at  any  time, 
and  shall  not  restrain  or  qualify  the  other  words,  this  being 
no  debt  arising  upon  the  performance  of  a  certain  condition , 
but  a  debt  plainly  precedent  to  the  demand."  The  cir- 
cumstance of  interest  being  payable  shews  that  it  was  not 
the  intention  of  the  obligor  or  obligee  that  the  principal 
ram  should  be  paid  immediately.  [Patteson,  J.  What  dif- 
ference can  the  stipulation  for  the  payment  of  interest 
make  ?  It  is  absurd  to  suppose  that  in  any  case  where  a 
bond  is  given,  it  is  intended  to  enforce  the  payment  imme- 
diately. The  only  object  in  entering  into  a  bond  is  to  put 
one  party  more  completely  in  the  power  of  the  other,  and 
this  is  just  the  same  .whether  interest  is  reserved  or  not.] 
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Denman,  C.J. — I  cannot  discover  any  reason  to  doubt 
in  this  case.  Where  a  bond  is  given  to  secure  the  payment 
of  a  sum  of  money,  the  penalty  is  not  a  collateral  sum.  In 
the  case  of  an  ordinary  money  bond,  the  liability  of  the 
obligor  commences  immediately,  though  it  is  usual  to  give 
a  reasonable  notice  to  pay  before  any  action  is  commenced. 
1  never  heard  of  a  plea  in  which  the  obligor  set  up  the  want 
of  reasonable  notice  as  an  answer  to  the  action. 


Little  dale,  J. — If  this  were  a  single  bill  (6),  the  action 

Lapiere  v.  Duke  of  SI,  Albans,  1 
Lord  Raym.  773. 

An  infant  may  bind  himself  by 
single  bill  for  necessaries,  Cup- 
worth's  case,  1  Roll.  Abr.  799,1.20, 
pi.  7,  (10  Vin.  Abr.  381,  pi.  7,); 
Russell  v.  Lee,  1  Lev.  86;  Ayliffe 
v.  Ardidale,  Cro.  Eliz.  920;  and 
may  thereby  charge  his  heirs. 


(a)  10  Mod.  38. 

(b)  A  single  bill  is  where  the 
debtor  is  bound  by  bill  or  note  un- 
der seal  without  a  penalty.  Where 
luch  single  bill  is  made  payable  on 
a  future  day,  interest  may  be  reco- 
rerecl  pro  detentione  debiti,  per 
Lord  Holt,  8  Mod.  167.  So, 
though  payable  on  demand  and  no 
demand  proved.    Ibid.    And  see 
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1834.  would  be  a  sufficient  demand.  Where  a  bond  is  in  a 
penalty  with  a  condition,  a  different  rule  prevails.  There 
it  is  necessary  to  shew  a  breach  of  the  condition.  I  entirely 
concur  with  the  decision  in  the  case  of  Carter  v.  Ring,  that 
where  the  condition  of  the  bond  is  to  pay  a  certain  sum  on 
demand,  and  issue  is  taken  on  the  demand,  an  actual  demand 
is  necessary.  In  this  case  the  condition  of  the  bond  does 
not  make  the  money  payable  on  demand.  It  would  have 
been  a  very  different  case  if  it  had.  The  rule  laid  down  in 
Cotnyns's  Digest  (a)  is  this  : — "  Where  a  condition  is  to  do 
a  transitory  thing  without  limiting  any  time,  it  ought  to  be 
done  immediately,  viz.  in  convenient  time ;  as  an  obligation 
to  pay  money,  to  deliver  charters,"  &c.  The  same  rule  is 
laid  down  in  Coke  upon  Littleton  (b).  I  think  no  demand 
necessary  in  this  case.  When  an  obligor  says — My  bond 
shall  be  forfeited  if  I  do  not  pay  a  certain  sum,  he  means  to 
bind  himself  to  pay  in  a  convenient  time.  That  was  the 
effect  of  this  bond.  I  have  no  doubt  whatever  upon  this 
plea. 

Taunton,  J. — I  think  it  unnecessary  to  say  more  than 
that  the  plea  is  insufficient,  and  therefore  there  must  be 
judgment  for  the  plaintiff.  Carter  v.  Ring  (r)  is  perfectly 
distinguishable. 

Patteson,  J. — I  do  not  mean  to  say  that  a  condition 
may  not  be  so  worded  as  to  make  a  demand  necessary,  but 
I  think  clearly  that  the  terms  of  this  condition  do  not  make 
it  necessary. 

Judgment  for  the  plaintiff. 

(a)  Condition,  (G.  5)  vol.  ii.  p.  450.     (6)  Co.  Lit.  208,  b.    (c)  Ante,  155. 
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J,  Beswick  v.  James  Swindells. 

DEBT  on  bond,  dated  7th  April,  1813,  from  the  defend-  Upon  the  mar- 
ant  and  John  Swindells,  (since  deceased,)  in  the  sum  °f  "jfhB   the 
400/.    Upon  oyer  the  condition  of  the  bond  appeared  to  widow  and 

«        r  ,,  successor  of  C. 

be  81  follows:  a  trader, 4, in 

Whereas  a  marriage  is  intended  to  be  shortly  had  and  consideration 
solemnized  between  the  above-bounden  James  Swindells  trade  which 
and  Elizabeth  Etchells,  of  Stockport,  linen  draper,  by  which  he.  J™*1*61 

*  with  H.t  gives 

e?ent  the  said  James  S.  will  become  possessed  of  a  con-  a  bond  to  D., 
nderable  stock  in  trade,  goods,  chattels,  and  effects,  now  J^Se*  t0 
the  property  and  in  the  possession  of  the  said  Elizabeth  children  of  B. 
Itchells;  and  it  was  agreed  upon  the  treaty  for  the  said  inis'months 
marriage,  and  in  consideration  of  the  emolument  which  the  afterherdeath, 

.   ^  .  300/.,  if  upon 

•aid  James  S.  would  acquire  by  such  marriage,  that  the  an  account 

said  James  S.  should  execute  a  sufficient  bond  with  the  t^M*10 

stock  in  trade 

plaintiff,  to  pay  unto  the  children  of  the  said  Elizabeth  and  effects  of 

Etchells,  by  her  late  husband  Edward  Etchells,  or  the  sur-  £j£SS5i 

won  or  survivor  of  them,  and  the  issue  of  such  of  them  on  h  <&,  shall 

u  shall  happen  to  be  dead,  leaving  lawful  issue,  the  sum  of  400/.;  but  in 

300/.,  to  be  equally  divided  between  and  amongst  them,  if  case  uponsuch 

.  .  account  the 

more  than  one,  share  and  share  alike,  and  if  but  one,  to  stock  in  trade 
>uch  only  child,  in  manner  hereinafter  mentioned,  within  jjj  k,^™* 
twelve  months  next  after  the  decease  of  the  said  Elixabeth  400/.,  then 
Shells,  in  the  event  hereinafter  specified.     Now,  there-  su'cJj  chifiren° 
fore,  the  condition  of  the  before-written  obligation  is  such,  ,120^    4' dur" 
that  if  James  S.,  his  heirs  &c.  shall,  within  the  space  of  time  of  B.  dis- 
twelve  months  after  the  decease  of  Elizabeth  Etchells,  pay  continues  the 

7  r  J   trade,  and 

unto  the  child  or  children  of  Elizabeth  Etchells,  by  Edward  ceases  to  have 
ficW/5,  which  shall  be  then  living,  or  the  issue  of  such  of  ^owfcon 
them  as  shall  be  then  deceased,  (such  issue  taking  only  the  is  discharged, 
put  or  share  of  his,  her  or  their  deceased  parents  or  parent,) 
300/*)  unto  and  equally  between  them  in  the  proportions 
'foresaid,  if  more  than  one,  and  if  but  one  child,  then  the 
•hole  to  such  surviving  child,  if  upon  an  account  taken, 
fc  stock  in  trade  and  effects  in  the  linen-drapery,  haber- 
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1834.  dasher y,  or  mercery  trade  or  business,  (if  then  carried  on  by 
James  S.)  shall  amount  to  the  sum  of  400/.,  but  in  case, 
upon  such  account  to  be  taken  as  aforesaid,  the  said  stock 
Swindells.  ;n  trade  and  effects  shall  amount  to  less  than  that  sum, 
then  if  the  said  James  S.  his  heirs  &c.,  shall  pay  unto  the 
said  child  or  children  of  the  said  Elizabeth  Etchells, 
or  the  survivor  of  them,  or  the  issue  of  such  of  them  as 
shall  be  dead,  in  manner  before  stated,  the  full  and  just  sum 
of  120/.  within  the  space  of  twelve  months  after  the  decease 
of  Elizabeth  Etchells,  then  the  bond  shall  be  void. 

Plea :  that  after  the  solemnization  of  the  marriage,  and 
long  before  the  death  of  Elizabeth  his  wife,  the  defendant 
retired  from  and  ceased,  and  from  thence  hitherto  had 
ceased  to  carry  on  the  trade  and  business,  or  any  other 
trade  or  business  whatever;  and  that  at  the  time  of  the 
death  of  Elizabeth,  he  the  defendant  had  not,  nor  has  had 
at  any  time  since,  nor  has  any  stock  in  trade  or  effects  in 
the  linen  drapery,  haberdashery,  and  mercery  trades  and 
businesses,  or  in  any  of  them,  or  in  any  other  trade  or 
business  whatever,  and  that  no  account  of  the  said  stock  in 
trade  and  effects  in  the  said  condition  mentioned,  was  or 
could  be  taken  at  the  time  of  the  death  of  Elizabeth,  or  at 
any  other  time  from  thence  hitherto. 

Replication:  that  at  the  expiration  of  twelve  months 
after  the  decease  of  Elizabeth,  there  were  and  still  are  two 
children  of  Elizabeth,  by  Edward  Etchells,  and  that  before 
the  death  of  Elizabeth,  one  Nancy  Beswick,  another  child  of 
Elizabeth,  by  Edward  Etchells,  died,  leaving  eight  children, 
which  children  of  Elizabeth  Etchells  and  Nancy  Beswick 
were,  at  the  expiration  of  twelve  months  from  and  after  the 
decease  of  the  said  Elizabeth  Etchells,  living. 

To  this  replication  the  defendant  demurred  specially, 
assigning  as  causes  of  demurrer,  that  the  defendant  has  m 
and  by  his  plea  pleaded  matter  which  is  a  complete  answer 
to  the  said  declaration,  and  a  complete  defence  to  this  action, 
and  wholly  independent  of  and  unconnected  with  the  fact 
of  Elizabeth  Etchells  having  any  children  by  Edward  Etch- 
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ells,  and  yet  die  plaintiff  has  not,  in  And  by  the  said  repli-        1834. 
cation,  answered,  traversed  or  denied  the  matter  so  pleaded 
by  the  defendant  in  and  by  his  said  last  plea,  or  any  part  v. 

thereof;  secondly,  that  it  appears  by  the  said  condition  that  Swindells. 
the  said  writing  obligatory  was  and  is  a  writing  obligatory 
with,  under,  and  subject  to  a  condition,  breaches  whereof 
ought  to  have  been  assigned  or  suggested  in  or  by  the  said 
replication,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  yet  no  breach  thereof  is 
stated,  suggested  or  assigned  in  or  by  the  said  replication ; 
and  also  for  that  if  issue  were  joined  on  the  said  replica-, 
tbn,  such  issue  would  be  wholly  immaterial. 
Joinder  in  demurrer. 

Wight  man,  in  support  of  the  demurrer.     The  replication 
is  no  doubt  bad.     The  only  question  is,  whether  the  plea  is 
good.     It  is  to  be  contended  for  the  plaintiff  that  the  trade 
ought  to  have  been  carried  on  until  the  death  of  the  wife, 
and  that  then  if  the  stock  in  trade  amounted  to  400/., 
300/.  should  be  paid  to  the  children ;  and  if  it  amounted  to 
less,  then  a  less  sum  in  proportion  was  to  be  paid.     But  it 
is  submitted,  that  this  cannot  have  been  the  intention,  and 
is  not  consistent  with  a  fair  construction  of  the  condition 
of  this  bond.     If  it  be  suggested  that  a  different  construc- 
tion would  afford  a  ready  mode  of  avoiding  the  bond  by 
selling  off  the  stock,  in  anticipation  of  the  wife's  death,  the 
answer  is,  that  this  would  be  a  fraudulent  evasion  of  the 
bond,  and- the  fraud  might  have  been  replied.     No  fraud 
having  beqn  replied,  upon  a  fair  construction  of  the  bond, 
it  is  a  sufficient  defence  to  say,  that  the  business  was  not 
carried  on  at  the  time  of  the  wife's  death.     [Taunton,  J. 
May  it  not  be  said  that  the  120/.  was  to  be  paid  at  all 
events?]     That   part  of  the  condition  which' says,  that  if 
upon  an  account   taken  the  stock  shall  amount  to  400/., 
then  300/.  shall  be  paid  to  the  children,  is  subject  to  the 
contingency  that  the  trade  shall  be  then  carried  on;  and 
though  in  the  latter  alternative  this  provision   is   not  re- 

VOL.  III.  m 
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peated,  yet  it  is  made  to  overrule  the  whole,  for  it  if 
sufficiently  referred  to  afterwards,  when  it  is  provided 
that  120/.  shall  be  paid,  "  io  case,  upon  tuck  account  to  be 
taken  as  aforesaid,"  the  stock  shall  amount  to  less  than 
400/.  In  construing  a  bond,  the  condition  must  be  taken 
most  in  favour  of  the  obligor.  In  SheppartPs  Touck- 
sionc  (a)  it  is  said,  "  A  single  obligation  is  always  taken 
most  in  advantage  of  the  obligee,  and  against  the  obligor; 
but  it  is  otherwise  of  the  condition  of  an  obligation,  for 
this  is  always  taken  most  in  advantage  of  the  obligor,  and 
against  the  obligee."  The  only  case  which  approiimates 
to  this  is  Brett  v.  Pildridge  (b).  There  the  condition  of 
a  bond  given  in  contemplation  of  a  marriage  was,  that  if 
the  wife  should  die  without  issue  within  two  years,  the 
husband  should  repay  500/.  of  the  portion*  The  wife 
had  issue,  and  afterwards  she  and  her  issue  died  within 
two  years,  and  it  was  adjudged  that  the  husband  should  not 
repay  the  500/.,  for  by  the  having  of  issue  the  condition  of 
the  bond  was  fulfilled.  This  case  is  not  directly  in  point, 
but  is  an  illustration  of  the  principle  of  construction  which 
the  Courts  adopt.  So  here,  the  party  is  not,  within  the 
strict  letter  of  the  condition,  liable. 


Follett,  contrA,  being  engaged  in  another  Court, 

Denman,  C.  J.  said,  it  appears  to  us  that  the  carrying 
on  the  trade  at  the  time  of  the  death  is  an  essential  part  of 
the  condition;  we  therefore  give  you  judgment,  unless  Mr. 
Follett  comes  in  and  shews  us  that  the  judgment  is  wrong* 

Judgment  for  the  defendant  nisi. 


Follett  (f ),  for  the  plaintiff.  The  rule  is,  that  if  the  de- 
fendant in  an  action  upon  a  bond  takes  advantage  of  a  con* 
dition   to  that  bond,  he  must  shew  performance  of  the 


(a)  Cap.  91,  p.  375. 

(6)  In  the  case  of  Ooodiar  v. 


Clarke,  1  Sid.  102. 
(c)  On  the  same  day. 
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condition.  The  defendant  here  has  not  performed  the  con- 
dition. It  it  no  part  of  the  terms  of  the  condition  of  the 
bond  that  the  trade  shall  be  continuing.  The  condition 
dots  not  say  that  the  bond  shall  be  void  if  the  trade  does 
aot  continue  until  the  time  of  death.  The  only  answer 
in  excuse  of  the  non-performance  of  the  condition  is,  that 
it  is  impossible  to  perform  the  condition ;  but  this  is  no 
defiance  for  the  obligor,  by  whose  act  the  performance  of 
the  condition  has  become  impossible.  In  Sheppard's 
Touch st.  374,  it  is  said,  "  When  the  thing  to  be  done  by  the 
condition  is  a  thing  possible  at  the  time  of  making  the  obli- 
gation and  after  by  matter  ex  post  facto,  by  the  act  of  God, 
the  net  of  the  law,  or  the  act  of  the  obligee,  it  is  become 
impossible;  in  this  case  the  obligation  and  the  condi- 
tion both  are  become  void."  Here,  the  act  is  not  the  act 
of  the  obligee,  but  of  the  obligor.  It  cannot  be  permitted 
that  the  obligor,  by  bis  own  act,  shall  discharge  himself  by 
making  the  performance  impossible.  In  the  present  case, 
it  would  be  the  height  of  injustice  if  the  obligor  having 
received  the  whole  stock  in  trade,  upon  condition  of  pay- 
ing 500/.  to  the  children,  should  be  at  liberty  to  discharge 
himself  by  putting  an  end  to  the  trade.  The  authorities 
apon  this  subject  are  collected  in  Shepp.  Touchst.  chap.  41, 
md  also  in  Com.  Dig.  (a),  and  the  rule  seems  to  be  indis- 
putably settled,  that  the  obligor  shall  only  be  discharged 
hy  the  condition  being  rendered  impossible  by  the  act  of 
God,  as  it  is  technically  termed,  the  act  of  the  law,  or  the 
ect  ofthk  obligee :  but  that  if  the  condition  be  rendered  im- 
possible by  the  act  of  the  obligor,  the  obligatory  part  of  the 
bond  remains  in  force,  though  the  condition  has  become 
void.  [Pattcson,  J.  The  words  are,  "  if  the  trade  shall  be 
then  carried  on,"  which  seems  to  contemplate  that  the  trade 
may  possibly  not  be  carried  on.  In  general  a  party  must 
shew  either  performance  or  the  impossibility  of  performing, 
arising  from  the  act  of  the  obligee;  but  here  the  condition 
is  peculiar,  and  does  not  seem  to  apply  to  the  case  of  per- 

(o)  Condition  (D.  1.) 
m4 
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formance  rendered  impossible  by  the  act  of  the  obligor.] 
The  condition  does  not  say  that:  the  bond  shall  be  void  if 
the  trade  shall  not  be  carried  on.     The  effect  of  this  con- 
dition is,  that  the  party  was  to  pay  a  certain  sum,  to  be 
ascertained  at  a  particular  time  and  manner.    [Littledale,  J. 
The  question  is,  whether  the  condition  has  not  been  ren- 
dered impossible  by  the  convention  of  the  parties.]     It  is 
apprehended  that  if  a  party  bound  himself  in  a  penalty, 
conditioned  for   his  payment  of  300/.  if  he  married  A., 
he  would  not  get  rid  of  his  liability  by  not  marrying  A.,  be- 
cause the  omission  to  do  so  would  be  his  own  act.     With 
regard  to  the  intention  of  the  parties,  it  is  clear  that  it  was 
intended  that  the  husband  should  give  to  the  children  of 
the  wife  the  value  of  what  be  received  with  her.     [Den- 
man,  C.  J.  Upon  the  question  of  intentions,  I  should  cer- 
tainly think  it  was  intended  that  he  should  have  the  power 
of  putting  an  end  to  the  trade  if  he  thought  proper;  it 
might  become  a  losing  concern.]     It  cannot  have  been  in- 
tended that  in  any  case  he  should  receive  the  money,  except 
upon  the  condition  of  restoring  it.     [Littledale,  J.  It  is  one 
of  the  rules  laid  down  in  Comyns's  Digest  (a),  that  in  con- 
struing the  condition  of  a  bond,  you  are  to  look  at  the 
intention  of  the  parties,  and  construe  liberally  .J     According 
to  that  rule  of  construction,  the  defendant  would  be  at  all 
events  liable  to  pay  something.     There  is  nothing  to  shew 
that  he  was  not  to  pay  120/.  if  the  trade  was  not  carried  on. 
To  say  that  if  the  party  does  not  carry  on  trade  the  bond 
shall  be  void,  would  be  to  introduce  another  condition. 
The  defendant  has  not  shewn  that  he  has  performed  the 
conditions  of  the  bond,  and  therefore  the  penalty  is  legally 
forfeited.     The  bond  is  become  single.     The  question  as 
to  the  amount  which   he  is  liable  to  pay,  is  for  another 
jurisdiction.     Suppose  a  bond  by  A,  conditioned  to  pay 
600/.,  if  he  should  be  at  Rome  within  six  months,  and  he 
was  not  there : — [Patteson,  J.  Then  there  would  be  nothing 
Jo  pay.     Jt  would  be  a  promise  to  pay  upon  *  pondijioq 

(a)  Obligation  (E.) 
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which  fails.]  The  non-performance  of  the  condition  would 
be  the  act  of  the  party  himself,  and  therefore  it  is  submitted 
that  the  bond  would  still  be  in  force.  It  may  have  been 
the  intention,  by  the  introduction  of  the  clause  in  the  con- 
dition of  this  bond,  to  compel  the  party  to  carry  on  the 
trade. 


ft* 
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Denman,  C.  J. — We  will  consider  of  it,  and  then  say 
whether  we  wish  to  bear  Mr.  Wigktman  in  reply. 


Wightman,  on  a  subsequent  day,  in  reply.     The  money 
is  not  to  be  paid  unless  the  business  is  carried  on.     The 
expression  "  if  then  carried  on/'  overrides  the  whole  of  the 
condition.     The  plaintiff  cannot  assign  a  breach  of  this 
condition.     He  can  only  treat  it  as  a  single  bill,  and  it  is 
said  to  be  such.    There  are  only  a  few  cases  in  which  a 
bond  with  a  condition  can  be  treated  as  a  single  bill.     It  is 
so  where  the  condition  is  insensible  or  impossible,  or  has  be- 
come so  by  the  act  of  the  obligor.     This  is  twt  one  of  those 
cues.    If  fraud  on  the  part  of  the  obligor  had  been  sug- 
gested here,  the  case  might  have  been  different,  but  there 
is  no  suggestion  of  the  kind.     It  was  obviously  the  inten- 
tion that  the  widow  should  have  the  benefit  of  the  trade  for 
her  life,  and  that  after  her  death  her  husband  should  have 
the  whole*  subject,  in  such  event,  to  the  payment  of  a  sum 
°f  money  to  the  children,  proportioned  to  the  value  of  the 
botiuess  at  the  wife's  death;  but  it  does  not  follow  that  the 
tade  was  to  be  carried  on  at  all  events.     It  is  said  that  if 
*  party  bound  himself  to  pay  a  sum  of  money  if  he  should 
go  to  York  or  Rome,  it  would  be  incumbent  on  him  to  go 
to  York,  and  that  otherwise  the  penalty  would  be  forfeited. 
That  is  not  so,  for  if  the  obligor  did  not  go  to  York  or 
Some,  there  would  be  a  defeazance  of  the  condition. 

Denman,  C.  J. — It  is  impossible  to  say  that  this  is  a 
dear  case  for  either  side,  because  the  condition  is  most 
obscurely  worded.  It  seems  to  me,  however,  that  the 
obligor  had  full  discretion  to  cease  carrying  on  the  business  \ 
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1QM.        and  indeed  it  is  not  clear  that  the  ceasing  to  carry  on  the 
^**~  trade  was  the  act  of  the  defendant ;  therefore,  I  think,  our 

fiBtWMK 

*  first  impression  was  correct.     We  do  no  injustice,  and  vio- 

SwiaaiH*  jg^  QO  ruje  0f  jaw  jn  8nyingy  that  the  defendant  ia  dis- 
charged from  his  liability  to  pay,  by  an  event  happening 
without  fault  on  his  part. 

Littledale,  J. — I  entirely  agree.  The  trade  may  have 
been  put  an  end  to  by  the  act  of  the  obligee,  or  by  some 
other  cause,  iudependent  of  the  obligor.  I  do  not  think  that 
upon  this  condition  the  obligor  was  bound  to  carry  on  the 
trade. 

Taunton,  J. — The  payment  of  money  under  this  con- 
dition is  made  to  depend  upon  the  state  of  the  stock  in 
trade  at  the  time  of  taking  an  account  of  it.  If  upon  an 
account  of  the  stock  in  trade  of  the  business,  "  if  then  car- 
ried on*"  shall  amount  to  400/.,  then  so  much  is  to  be  paid; 
if  leas*  then  1201.  The  plea  states  that  the  defendant 
retired  from  and  ceased  to  carry  on  the  trade,  and  that  at 
the  time  of  the  wife's  death  he  bad  not  any  stock  ia  trade 
ia  the  business,  and  that  no  account  of  the  stock  in  trade 
and  effects  mentioned  in  the  condition  was  or  codM  be 
taken  at  the  time  of  the  wife's  death.  1  am  by  no  means 
satisfied  that  the  circumstance  of  its  being  impossible  to 
take  an  account  of  the  stock  in  trade  renders  tbo  bond 
single.  I  do  not  see  why  we  are  to  infer  that  it  was  owing 
to  the  improper  act  of  the  defendant  that  the  trade  was  not 
continued. 

Patteson,  J. — I  think  the  defendant  is  entitled  to  our 
judgment,  according  to  our  first  impression.  The  condition 
is  an  agreemeut  between  the  parties,  to  be  construed  like 
any  other  agreement,  by  looking  at  the  four  corners  of  it. 
Mr.  Follett  said  it  would  he  absurd  to  have  a  boad^  the 
condition  of  which  is  to  be  in  the  option  of  the  obligor  la 
ha  in  a  situation  to  perform  or  not ;  but  be  did  to*  daay 
that  if  there  had  bew  an  agreement  u>  that  tlfecfc  the  bead 
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might  so  operate.    The  question  is,  what  is  the  agreement 

between  the  parties.     I  think  it  was  in  the  option  of  the 

party  to  put  an  end  to  the  trade,  if  he  thought  proper  to  do 

10.     It  was,  I  think,  clearly  not  the  intention  of  the  parties 

to  agree  that  the  obligor  should  carry  on  the  trade,  at  all 

events.     It  is  agreed  that  if  he  does  carry  on  the  trade, 

with  a  stock  of  the  value  of  400/.,  he  shall  pay  300/.;  and 

if  less,  less.     So  that  it  is  quite  clear  that  he  has  the  power 

to  diminish  the  amount  of  the  stock,  and  yet  it  is  contended 

that  he  has  no  power  to  destroy  it  altogether.     I  think  it  is 

a  perfectly  clear  case. 

Judgment  for  the  defendant. 
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Thompson  and  another  v*  James   Percival  and 

Charles  Percival. 

ASSUMPSIT  for  goods  sold  and  delivered.  Plea,  by  A.  and  B.  be- 
Jama  Percival,  bankruptcy,  on  which  a  nolle  prosequi  was  ^fre^rre"e"nd 
eitered ;  Charles  pleaded  the  general  issue.     On  the  trial  B>  continues 

the  business, 

More  Daman,  C.  J.,  the  following  facts  appeared : —         having  the 
The  defendants  were   partners   until  22d    December,  {J^^jE 
183J),  when  an  advertisement  was  inserted  in  the  London  a  creditor,  be- 
Qmttt,  announcing  the  dissolution  of  the   partnership,  JjJ!^  muSt  " 
a  sad  that  the  business  would  be  carried  on  by  James  P.,  look  for  pay- 
•ho  would  receive  and  pay  all  debts."    The  chief  part  of  ajone>  draws  a 
*»  foods  in  qvestion  were  delivered  before  the  dissolution ;  bjll of  ex"  _ 

.  *  change  on  tS. 

otwpart,  to  the  value  of  \$l.  12*.  6a.,  was  ordered  by  for  his  debt. 
Jme$  P.  after  the  22d  December.     It  did  not  appear  that  honoured, 
fepfcmitiffii  had  any  notice  of  the  dissolution,  either  at  the  and  C.  gives 
*»e  of  the  order,  or  at  the  time  of  the  delivery.     On  the  xhesT facts 
4*aIution,  effects  were  left  in  the  hands  of  James  P.  «rf-  ^ise  a  ques- 

*.  tion  for  the 

*Qeat  to  pay  the  partnership  debts.  jury,  whether 

there  was  not 
•o^rtment  between  B.  and  C.  that  C.  should  accept  B.as  his  sole  debtor,  and  should 
}*ke  the  bill  of  exchange  from  bira  alone,  by  way  of  satisfaction  for  the  debt  due  from 
win. 

toeh  an  agreement,  followed  by  the  receipt  of  the  bill  from  B.  would  be  a  good  de* 
face  by  way  of  accord  and  fetbnTCtioir,  hi  an  action  by  C.  against  A.  and  B.  jointly. 
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In  the  beginning  of  1830,  the  plaintiffs'  collector  applied 
for  the  balance  to  James  P.,  who  told  him  that  Charles  knew 
nothing  of  those  transactions,  and  that  the  plaintiffs  most 
look  to  him  {James)  alone.  The  plaintiffs  afterwards  drew 
a  bill  on  James  P.  at  three  months  for  the  mixed  amount, 
which  was  accepted  by  James  JP.,  and  afterwards  disho- 
noured, and  the  plaintiffs  gave  him  time  to  pay,  but  after- 
wards brought  the  present  action. 

Upon  these  facts  a  verdict  was  taken  for  the  full  amount, 
with  leave  to  move  for  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  the  plaintiffs  had  discharged  Charles  P.  from 
the  debt  (a).  In  Easter  term,  1833,  Campbell,  S.  G.  ob- 
tained a  rule  nisi  to  set  aside  the  verdict,  and  enter  a  non- 
suit, or  to  reduce  the  verdict  to  13/.  12s.  6d. ;  against  which, 
in  Michaelmas  term  last, 


First  point : 
Whether  re- 
tiring partner 
discharged. 


'  Sir  J.  Scarlett  and  Chilton  shewed  cause.  As  to  the 
nonsuit,  the  question  in  this  case  is,  whether  the  retiring 
partner  is  discharged.  Both  partners  were  debtors  to  the 
plaintiffs,  and  if  one  had  given  a  promissory  note  which  had 
been  dishonoured,  the  other  partner  would  not  have  been 
discharged  from  payment  of  the  debt.  In  David  v.  Ellice(b), 
i*  appeared  that  the  defendant  was  in  partnership  with  two 
other  persons.  He  retired  from  the  firm,  and  notice  of  that 
circumstance  was  given  to  the  plaintiff,  who  was  a  creditor 
of  the  firm.  The  plaintiff  continued  to  transact  business 
with  the  new  firm  ;  the  balance  due  from  the  old  firm  was 
transferred  to  the  account  of  the  new  firm,  and  the  creditor 
Assented  to  this,  drew  a  bill  of  exchange  for,  and  actually 
received  from  them  a  part  of  the  balance..  Yet  it  was  held 
that  the  defendant  continued  liable.  That  decision  pro- 
ceeded upon  the  principle,  that  the  giving  of  a  bill  of  ex- 
change by  one  of  two  debtors  does  not  absolve  the  other. 
Here,  goods  are  sold  to  two,  and  a  bill  of  exchange  is  given 

» 

(a)  The  facts  were  admitted.  James  M,  Taylor,  the  attorney  in 

The  counsel  for  the  plaintiff  were  the  suit. 

absent,  and  the  cause  on  behalf  of  (6)    7  Dowl.  &  Ryl.   6P0  ;    5 

the  plaintiff  was  conducted  by  Mr.  Barn.  &  Cressw.  196; 
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by  one.  [Parke,  J.  There  is  something  more  than  that. 
The  creditor  was  told  he  must  draw  on  the  continuing 
partner  alone.]  There  is  no  agreement  to  discharge  the 
other  party,  though  the  creditor  was  to  look  in  the  first  in- 
stance to  the  continuing  partner.  [Parke,  J.  That  surely 
is  strong  evidence  of  an  agreement.]  David  v.  Ellice  is 
much  stronger  than  this.  [Parke,  J.  It  is,  but  I  believe  I 
speak  the  opinion  of  some  other  judges,  when  1  say  that  I 
think  that  decision  is  not  very  satisfactory.  Suppose  the 
parties  had  met  together,  and  it  had  been  agreed  that  the 
creditor  should  accept  the  continuing  partner  as  his  cre- 
ditor?] There  would  have  been  no  consideration  to  sustain 
juch  an  agreement.  The  transfer  of  funds  from  the  one  to 
the  other  would  not  constitute  a  consideration.  The  retiring 
partner  might  have  taken  the  whole  funds  away  with  him. 
If,  in  the  case  proposed,  this  stipulation  was  superadded, 
that  the  continuing  partner  should  employ  the  plaintiff,  then 
the  agreement  would  be  valid.  There  was  no  evidence  in 
this  case  of  any  agreement  to  relieve  the  retiring  partner 
from  liability.  In  Lodge  v.  Ttieas(a),  upon  the  dissolution 
of  a  partnership,  it  was  agreed  between  the  partners  that 
one  of  them  should  take  upon  himself  to  discharge  a  debt  to 
a  creditor;  he  was  informed  of  this  arrangement,  and  agreed 
to  exonerate  the  other  partner  from  all  responsibility,  yet 
the  Court  held  that,  notwithstanding  this  agreement,  both, 
partners  were  liable  for  the  debt;  Robinson  v.  Read(b). 
The  circumstance  of  the  creditors  having  given  time  to  one 
of  the  partners,  will  not,  as  in  a  case  of  principal  and  surety, 
discharge  the  other;  Bedford  v.  Deakin(c),  Walters  v, 
Swirt  (d). 

As  to  that  part  of  the  rule  which  relates  to  the  reduction  Second  points 
*f  the  damages.     In  Foxy.  Hanbury(e),  it  is  said  by  Lord  ^i^on. 


(<)  3  Barn.  &  Aid.  611. 

(*)  4  Mann.  &  Ryl.   349  >  9 

•  k  Cressw.  449. 
(0  2  Barn.  &  Aiders.  217;  2 


Stark.  N.  P.  C.  178. 

(d)  2  Barn.  &Adol.  889. 

(e)  Cowp.  449; 
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Mansfield,  C.  J.,  "  If  partners  dissolve  their  partnership, 
they  who  deal  with  either,  without  notice  of  such  dissolu- 
tion, have  a  right  against  both/'  Notice  in  the  Gazette  is 
not  notice  to  a  customer  of  the  firm ;  Graham  v#  Hope(a\ 
G  or  ham  v.  Thompson  (6).  There  was  notice  in  the  Gazette 
on  the  £2d  of  December,  but  there  is  no  evidence  that  the 
plaintiff  was  aware  of  the  dissolution,  until  after  the  last 
portion  of  goods  had  been  ordered  and  delivered. 


Campbell,  S.  G.,  and  Hoggins,  contra*.  Lodge  v.  Diau 
proceeded  on  the  ground  that  there  was  no  consideration ; 
and  this  is  apparent  from  Mr.  Justice  Bay  ley's  judgment 
Here,  there  is  a  consideration  for  the  agreement  to  exone- 
rate the  retiring  partner.  A  consideration  maj  be  either  a 
detriment  to  the  party  promising,  or  an  advantage  to  the 
party  to  whom  the  promise  is  made.  Charles  P.,  ta 
this  case,  was  lulled  into  security  by  the  time  given  to 
James  P,  Had  the  demand  been  made  upon  the  retiring 
partner,  he  might  have  withdrawn  the  partnership  fundi 
from  the  possession  of  the  continuing  partner.  David  v. 
Ellice  is  said  not  to  be  satisfactory.  In  Bedford  v.  Deakin, 
there  was  no  agreement  to  exonerate  the  firm*  Robinson 
v.  Read  proceeded  upon  the  want  of  consideration*  This 
is  evident  from  the  first  sentence  in  Lord  Tenterden'n  jndg* 
ment,  in  which  his  lordship  says,  "  It  does  not  appear  that 
the  defendant  sustained  any  injury  in  consequence  of  the 
plaintiffs  having  taken  the  bill  from  Edmund  Read*9  If  a 
party  voluntarily,  and  for  bis  own  convenience,  takes  a  biH 
of  exchange  from  one  of  two  debtors,  he  discharges  the 
other  ;  Strong  v.  Hart  (c).  That  is  the  case  here,  tfyatt 
v.  Marquis  of  Hertford '(d),  Reed  v.  White  (e)f  and  Evans 
v.  Drumwsond(f),  are  authorities  to  shew  expressly  that  by 


(a)  Pteke,  N.  P.  C  154. 
(6)  Ibid.  42  b. 

(c)  9  Dowl.  &  Ryl.  189 ;   6 
Barn.  &  Cress.  160. 


(d)  a  East,  147. 

(e)  5  Esp.  N.  P.C.I  22 
</)  4  Esp.  N.  P.  C.  »04 
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taking  a  bill  from  the  continuing  partner,  and  giving  niua 
time,  the  retiring  partner  is  discharged. 

Dbnman,  C.  J. — It  struck  me  at  the  trial  that  this  was 
so  discharge.  I  understand  that  a  case  upon  the  same 
point  is  now  pending  in  the  Exchequer.  We  will  therefore 
lake  time  to  consider. 

Cur.  adv.  vult. 
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Dbnman.  C.  J.,  in  the  course  of  this  term,  delivered  the 
judgment  of  the  Court. 

The  Lord  Chief  Justice,  after  stating  the  facts  of  the  case, 
aad  an  the  course  of  that  statement  observing,  that  as  it  did 
not  appear  that  the  plaintiff  had  anj  notice  of  the  dissolution, 
either  at  the  time  of  the  order  or  delivery  of  the  goods,  there 
was  no  difference  between  that  part  of  the  debt  which  was 
contracted  before,  and  that  which  was  contracted  after  the 
dissolution,  proceeded  as  follows : 

Tke  case  was  argued  in  Michaelmas  term,  before  my 
brothers  Parke,  Taunton,  Patteson,  and  myself. 

It  appears  to  us  that  the  facts  proved  raised  a  question 
for  the  jury,  whether  it  was  agreed  between  the  plaintiffs 
sad  James  Percival,  that  the  former  should  accept  the  latter 
la  their  sole  debtor,  and  should  take  the  bill  of  exchange 
accepted  by  him  alone  by  way  of  satisfaction  for  the  debt 
tee  from  both.  If  it  was  so  agreed,  we  think  that  the 
agreement  and  receipt  of  the  bill  would  be  a  good  answer 
oa  the  part  of  Charles  Percival  to  this  demand,  by  way  of 
accord  and  satisfaction.  It  is  not  necessary  to  determine 
whether  the  assent  of  Charles  to  this  agreement  was  neces- 
sary>  in  order  to  give  it  such  an  operation ;  because,  if  it 
was*  there  is  evidence  of  a  delegation  by  Charles  to  James, 
to  make  such  an  agreement,  for  James  bad  the  partnership 
effects  left  in  his  hands,  and  was  to  pay  all  the  partnership 
debts. 

It  cannot  be  doubted  but  that  if  a  chattel  of  any  kind 
had  been,  by  the  agreement  of  the  plaintiffs  and  both  the 
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defendants,  given  and  accepted  in  satisfaction  of  the  debt, 
it  would  have  been  a  good  discharge,  it  is  not  required 
that  the  chattel  shall  be  of  equal  value,  for  the  party  receiv- 
ing it  is  always  taken  to  be  the  best  judge  of  that  in  matters 
of  uncertain  value  ;  Andrew  v.  Boughey  (a).  Nor  can  it  be 
questioned,  but  that  the  bill  of  exchange  of  third  persons 
given  and  accepted  in  satisfaction  of  the  debt,  would  be  a 
good  discharge.  But  it  is  contended  that  the  acceptance  of 
a  bill  of  exchange  by  one  of  two  debtors  cannot  be  a  good 
satisfaction,  because  the  creditor  gets  nothing  which  be  had 
not  before.  The  written  security,  however,  which  was 
negotiable  and  transferrable,  is  of  itself  something  different 
from  that  which  he  had  before ;  and  many  cases  may  be 
conceived  in  which  the  sole  liability  of  one  of  two  debtors 
may  be  more  beneficial  than  the  joint  liability  of  two,  either 
in  respect  of  the  solvency  of  the  parties,  or  the  convenience 
of  the  remedy,  as  in  cases  of  bankruptcy,  or  survivorship,  or 
in  various  other  ways :  and  whether  it  was  actually  more 
beneficial  in  each  particular  case,  cannot  be  made  the  sub- 
ject of  inquiry. 

The  cases  of  Lodge  v.  Dicas  (6),  and  David  v,  Eliice(c)t 
are  said  to  be  authorities  against  this  view  of  the  law.'  In 
the  former,  however,  no  new  negotiable  security  was  given; 
nor  does  the  difference  between  the  joint  liability  of  two, 
and  the  separate  liability  of  one,  appear  to  have  been 
brought  under  the  consideration  of  the  Court  In  the 
latter,  no  bill  of  exchange  was  given ;  and  that  decision,  on 
consideration,  is  not  altogether  satisfactory  to  us.  We 
cannot  but  think  that  there  was  abundant  evidence  in  that 
case  to  go  to  a  jury,  (and  upon  which  the  Court  might  have 
decided,)  of  the  payment  of  the  old  debts  by  Inglisy  JEUice, 
&  Co.  to  the  plaintiff,  and  a  new  loan  to  the  new  firm ; 
which  might  have  been  as  well  effected  by  a  transfer  of 
account,  by  mutual  consent,  as  by  actual  payment  of 
money. 


(a)  Dyer,  75  a. 
(6)  Antty  169. 
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The  cases  of  Evans  v.  Drummond(a),  and  Read  v. 
White  (b),  are  authorities  the  other  way.  In  the  former, 
Lord  Kenyon  points  out  forcibly  the  altered  relation  of  the 
parties — by  the  substitution  of  the  bill. of  the  remaining 
partner  for  that  of  the  firm;  and  it  is  difficult  to  see  on 
what  ground  he  decided  the  case,  unless  upon  this,  viz. 
that  such  substitution,  under  an  agreement,  operated  as  a 
satisfaction  as  far  as  regarded  the  retiring  partner ;  and  in 
Read  v.  White,  Lord  Ellenborough  acted  upon  that  au- 
thority, and  so  directed  a  special  jury  of  merchants,  who 
entirely  agreed  with  him. 

These  cases  were  afterwards  brought  to  the  notice  of 
Lord  Ellenborough,  who  expressed  his  approbation  of 
them,  Bedford  v.  Deakin(c),  (which  was  also  before  the 
Court  in  2  Barn,  fy  Aid.  210(d);  that  case,  however,  was 
distinguished  from  them,  because  the  creditor  there  ex- 
pressly reserved  the  liability  of  the  original  debtors. 

If,  therefore,  the  plaintiffs  in  this  case  did  expressly 
tgree  to  take,  and  did  take,  the  separate  bill  of  exchange 
oi  James  Percival  in  satisfaction  of  the  joint  debt,  we  are 

of  opinion  that  his  so  doing  amounted  to  a  discharge  of 

Charles. 
No  point  was  expressly  made  at  the  trial  as  to  the  proof 

of  such  agreement,  nor  was  it  required  that  the  question 

should  be  put  specifically  to  the  jury.     We  think  that  this 

ought  to  be  done,  and,  consequently,  the  rule  must  be 

made  absolute  for  a  new  trial. 
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Rule  absolute  for  a  new  trial  (e). 


(«)4Esp.  N.  P.  C.89;  ante, 
170. 

(*)5Esp.N.  P- C.  132;   ante, 

170. 

(0  *  Stark.  N.  P.  C.  178. 


(d)  Ante,  169,170. 

(e)  And  see  Smith  v.  De  Silva, 
Cowp.  469;  Malkinv.  Vickerstaff, 
3  Barn.  &,  Aid.  89. 
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1634. 

Wv^;  Hays  w.  Trottbb. 

Backhouse  and  others  v.  Trottbb, 

a\tom^K"  ALEXANDER,  in  the  early  part  of  this  term,  obtained 
ing  delivered  a  rule  jn  the  behalf  of  the  defendant,  calling  upon  Mr. 
his  bill  of         Lowrey,  the  defendant's  attorney,  to  shew  cause  why  his 

costs,  from  ^;jj  ghonjj  not  be  referred  back  to  the  roaster,  and  why  the 
which  more  J 

than  one-sixth  master  should  not  allow  to  the  defendant  the  costs  of  taxa- 

*  a     or 

"annot  afteV-    t'on'  uPon  affidavits  stating  the  following  facts:  — 

wards  alter  The  defendant  being  sued  by  Backhouse  and  Company, 

tion  Evadding  anc*  being   advised   that  it  was  necessary  for  him  to  pay 

on  both  sides  43/.  i5.  into  Court,  gave  to  Mr.  Lowrey  50/.  out  of  which 
of  the  account  °.  •  -  .    ■  j.      1      %*t 

a  sum  received  he  was  to  pay  48/.  Is.  into  Court,  which  he  accordingly  did. 

by  bimfrom      ^n  OT(\er  for  the  taxation  of  Mr.  Lowrey's  bill  of  costs  in 

his  client  and  m  J% 

paid  into  the  above  actions  having  been  obtained  in  last  November, 

Court.  tjje  master  struck  off  from  the  bill,  (the  debet  side  of  which 

amounted  to  138/.  18$.  5d.,)  the  sum  of  28/.  6$.  3d.,  which 
being  more  than  one-sixth  of  the  whole,  he  taxed  the  costs 
of  taxation  at  6/.  Is.  4c?.,  and  in  his  allocatur  deducted 
the  same  from  the  balance  due  to  Mr.  Lowrey.  In  the  bill 
of  Mr.  Lowrey  no  notice  had  been  taken  of  the  sum  of  50/. 
received,  or  48/.  Is.  paid,  or  of  the  balance  of  1/.  19s.;  but 
it  was  agreed  during  the  taxation,  that  the  1/.  19s.  should 
be  placed  to  the  credit  of  the  defendant.  After  the  alloca- 
tur to  the  effect  mentioned  had  been  signed  by  the  master, 
he  having  called  the  defendant's  agent  before  him,  per- 
mitted the  sum  of  48/.  1*.,  paid  into  Court,  to  be  in- 
serted in  Mr.  Loivrey's  bill,  (although  this  proceeding 
was  objected  to,)  and  allowed  it  as  a  disbursement  in  the 
cause  of  Backhouse  v.  Trotter,  The  master  then,  made 
a  new  allocatur,  in  which  the  bill  delivered  was  stated  to 
be  187/.  145.  5d.,  and  the  amount  taxed  of  £8/.  65.  3d.,  as 
before,  which,  not  being  equal  to  one-sixth  of  the  amended 
bill,  he  refused  to  allow  to  the  defendant  the  costs  of  the 
taxation. 

Cresswell  now  shewed  cause.    The  bill  contained  the 
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disbursements  on  one  side  and  receipts  on  the  other*  It  is 
stid  in  TukT$  Practice,  upon  the  authority  of  the  case  of 
Bindle  v.  Shackleton  (a),  that  "  if  a  client  in  the  course  of 
i  canse  advance  money  to  his  attorney  for  specific  dis- 
bursements in  a  cause,  those  disbursements  must  never* 
theless  be  included  in  the  bill  of  costs.  Therefore,  where 
i  turn  was  deducted  upon  taxation  less  than  one-sixth  of 
the  amount  of  the  bill  delivered,  including  those  disburse* 
meats,  the  Court  of  Common  Pleas  ordered  the  client  to 
pay  the  costs  of  the  taxation."  (b)  Hindle  v.  Shackleton  is 
upressly  in  point.  It  is  apprehended  that  there  ban  be  no 
doubt  but  that  a  payment  of  money  into  Court  in  the 
course  of  a  cause  is  a  taxable  item,  such  as  to  make  it  in- 
canbent  on  the  attorney  to  include  it  in  the  bill  to  be  deli* 
wed  a  month  before  action  brought.  The  defendant 
cannot  say  that  the  50/.  was  given  as  a  specific  sum  for 
i  specific  purpose.  It  was  given  because  the  attorney  had 
to  pay  money  into  Court,  but  not  to  be  applied  to  that 
specific  purpose.  [Denman,  C.J.  We  are  disposed  to  agree 
fith  you*  Alexander.  It  was  decided  otherwise  lately  in  the 
Court  of  Exchequer.  Denman,  C.  J.  Then,  Mr.  Cresswell, 
ie  must  hear  you  out.]  There  appears  to  be  no  substan- 
tial distinction  whatever  between  this  case  and  that  of 
Hindis  v.  Shackleton. 
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Hats 
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TtOTTE*. 
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Alexander,  contri.  The  bill  as  originally  delivered  did 
not  include  the  sum  in  question ;  and  it  seems  difficult  to 
wy,  that  an  item  introduced  in  consequence  of  a  mere 
Afterthought,  as  in  this  instance,  can  be  treated  as  a  part  of 
fit  bill  delivered.  The  statute  2  Geo.  2,  c.  23,  (made  per- 
petual by  the  SO  Geo.  2,  c.  19,)  requires  the  attorney  to 
'diver  a  bill  of  his  fees,  charges,  and  disbursements, 
1  month  before  proceeding  to  recover  it;  and  by  the  same 
•Utute  the  Court  is  authorized  to  refer  "  the  said  bill"  to 
k  taxed.  It  follows,  therefore,  that  the  bill  to  be  taxed 
hy the  master  must  be  the  bill  delivered  to  the  client; 
(«)  1  Taunt  536.  (6)  9th  edition,  336,  7. 
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and  here  the  bill  delivered  <Jid)  not  ,C9nta/n  t}\%[t$qx  Jp. dis- 
pute. The  master  therefore  had  .no,  jui^a^tipft,afttoihat 
item.  H indie  v.  Shackleton  is  distinguishable,  from  ;the 
present  case.  There  the  money  was  given  tq.be  disbuxaeji 
in  fees  upon  briefs  which  had  been  delivered*  The  pre- 
paring of  briefs,  and  the  payment  of  fees  upon  .them  to 
counsel,  are  disbursements  necessarily  attendant  upon  the 
usual  course  of  a  cause,  but  it  is  otherwise  with  respect  to 
the  payment  of  money  into  Court.  In.  Woollasto*  y. 
Hudson,  which  was  decided  a  few  days  ago  in  the  Court 
of  Exchequer,  an  application  was  made  to  rescind  an  ortjer 
of  Holland,  B.  requiring  the  attorney  to  pay  the  costs  of 
taxation.  The  facts  were  precisely  like  the  present,  so  far 
as  it  was  necessary  to  raise  the  point  now  contended  for. 
On  the  argument,  Hindle  v.  Shackleton  was  cited  as  a  case 
in  point,  but  the  four  learned  Barons  decided  that  the 
items  in  question  were  not  "  disbursements"  in  the  usual 
course  of  the  cause.  [Taunton,  J.  What  is  meant  by  the 
usual  course  of  the  cause?  It  is  a  very  vague  term.] 
The  costs  attending  the  pleadings,  issue,  and  trial.  They 
also  said  that  the  payment  in  Hindle  v..  Shackleton  was 
essential  to  the  progress  of  the  cause,  and  .such  *■<  the 
attorney  would  have  paid  if  he  had  not  received -the.  money 
specifically  for  the  purpose.  That  observation,  will,  pot 
apply  here,  for  it  would  not  have  been  incumbent  on  the 
attorney  to  pay  money  into  Court,  unless  it  were  first  deli- 
vered to  him  for  the  purpose. 

The  Court  sent  a  message  to  the  Barons  of  the  Excite* 
quer  to  inquire  concerning  their  decision  in  fVoollastoi*  v> 
Hudson ;  and  afterwards 


Denman,C.  J.  said.  We  have  sent  to  the  Court  of  Ex- 
chequer, and  we  find  that  they  have  decided  the  point 
exactly  as  Mr.  Alexander  has  stated  it.  We  must  consider 
whether  or  uot  this  rule  ought  to  be  made  absolute*. 


Cur.  edwvult. 


r 
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Dinuan,C.  J.  delivered  the  judgment  of  the  Court.  1834. 

Without  intending  to  lay  down  any  general  rule  upon  the  T^ 

subject,  we  think   that   under  the  circumstances  of  this  v. 

cue  the  sum  of  48i.  Is.  cannot  be  treated  as  an  item  in  B^^si 

the  bill.     After  the  attorney  had  delivered  a  bill  in  which  v. 

i ,  Tbhttpb, 

to  sum  was  not  included,  and  from  which  more  than  . 

.  *  Jaouary  31. 

oet-sixth  bad  upon  taxation  been  struck  off,  we  think  it 
wai  not  competent  to  him  to  add  to  it  this  sum  in  order  to 
sake  the  bill  amount  to  more  than  six  times  the  sum  that 
W  been  taxed  off,  and  thus  to  protect  himself  from  the 
ptyment  of  costs* 

Rule  absolute. 


Fawcett  v.  Cash. 

ASSUMPSIT  for  wages.    The  first  count  of  the  declare-  a  hiring  at 
SflD  stated,  that  on  the  5th  March.  1 832,  in  consideration  that  8f>  m ^  P?. 

/  '  /  month  is  am  r- 

4e  plaintiff  would  enter  into  the  service  of  the  defendant,  ing  for  a  year. 

*  the  capacity  of  a  warehouseman,  at  a  salary  then  agreed  hirudin  the 
upon  between  plaintiff  and  defendant  at  the  rate  of  19,1.  10s.  absence  of 
per  month  for  the  first  year,  and  an  advance  afterwards  of  10/.  to  rebut  the 

•  year  until  the  salary  should  amount  to  180/.,  the  defendant  presumption, 

.  ...  is  to  be  pre- 

Mertook  to  retain  and  employ  him  in  his,  the  defendant's,  sumed  to  have 

terrice  in  such  capacity  for  one  whole  year  from  the  day  j£^  year?"8 
•foresaid;  that  the  plaintiff  served  the  defendant  until  28th  A  clerk  hired 
Jioutry,  1833,  and  was  willing  to  continue  to  serve  for  the  month  for  the 

Attainder  of  the  year  :  Yet  the  defendant  refused  to  suffer  fir9t  vear> t0. 
. .  ....  .  advance  101. 

m  to  continue  in  his   service,  and   without  cause  dis-  per  annum  un- 

<*trged  him  therefrom:  By  means  whereof  &c.     The  se-  f1^8^ 

cood  count  stated  au  agreement  to  employ  until  the  expira-  hired  for  at 

ifo  of  six  months  after  notice  to  determine  the  service,  or 

dftto  pay  a  proportionate  part  of  the  wages.    The  third  and 

forth  counts  were  similar  to  the  second,  except  that  in  the 

third  the  notice  was  stated  as  a  three  months'  notice,  in  the 

forth,  reasonable  notice.     The  declaration  also  contained 

*e  common  indebitatus  counts.     Plea :  the  general  issue. 

vol.  in.  n 
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1834.  At  the  trial  before  Denman,  C.J,  at  the  London  sittings 

after  Michaelmas  terra,  1833!  it  appeared  that  the  plaintiff 
had,  on  5th  March,  1832,  entered  the  service  of  the  defend- 
ant, who  on  that  occasion  signed  the  following  memorandum 
of  agreement : — 

"  W.  Cash  engages  to  pay  Thomas  Fawcett  12/,  10s.  per 
month  for  the  first  year,  and  advance  10/.  per  annum  until 
the  salary  is  180/." 

"From  3  mo.  5  (i. e.  5th  March),  1832," 
The  plaintiff  continued  in  the  defendant's  service  until 
the  middle  of  January,  1833,  when  he  was  discharged  by 
the  defendant.  The  plaintiff's  wages  had  been  paid 
monthly  up  to  the  5th  January,  1833.  This  action  was 
brought  in  Hilary  term,  1833,  to  recover  25/.,  being  the 
wages  of  12/.  10s.  a  month  from  5th  January  to  the  5th 
March,  1833,  the  time  at  which  a  hiring  for  a  year  from 
the  date  of  the  agreement,  supposing  it  to  operate  as  such 
a  hiring,  would  expire.  Campbell,  S.  G.  for  the  defend- 
ant, contended  that  the  plaintiff  ought  to  be  nonsuited, 
for  that  the  four  special  counts  were  not  proved,  and  that 
the  action  was  brought  too  soon  to  entitle  the  plaintiff  to 
recover  on  a  general  indebitatus  count.  Sir  J.  Scarlett, 
for  the  plaintiff,  contended,  that  the  agreement  imported 
a  hiring  for  a  year,  and  that  therefore  the  first  count  was 
proved.  He  also  contended,  that  the  plaintiff  was  entitled 
to  recover  on  the  fourth  count  and  the  indebitatus  count. 
A  verdict  was  entered  by  consent  for  Q5t.  leave  being 
given  to  move  to  enter  a  nonsuit. 

Campbell,  S.  G.,  early  in  this  term,  moved  aqcordingly. 
The  verdict  was  entered  for  the  plaintiff  upon  the  first  count, 
which  stated  that  the  defendant  had  agreed  to  employ  the 
plaintiff  for  one  whole  year,  from  the  5th  of  March,  1832. 
The  agreement  which  was  given  in  evidence  does  not.sup- 
port  that  allegation.  This  agreemeut  does  not  contem- 
plate that  the  hiring  shall,  under  all  circumstances,  continue 
for  a  whole  year,  but  that  either  party  shall,  upon  reason- 


Fawcett 
v. 
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tble  notice,  be  at  liberty  to  put  an  end  to  the  relation  of        1834. 
master  and  servant.     The  agreement  was  only  to  regulate 
the  amount  of  salary,  which  is  to  be  12/.  10$.  monthly  for 
the  first  year,  and  10/.  a  year  in  addition,  until  it  amounted        Cash* 
to  180/.,  which  would  be  in  the  fourth  year.     The  agree- 
ment, if  it  operated  as  a  hiring  for  one  year,  would  equally 
be  a  hiring  for  four  years;  but  it  was  clearly  not  intended 
to  be  a  fairing  for  four  years,  therefore  neither  is  it  for  one. 
[Dtntnan,C3.  The   plaintiff  went  also  upon   the  fourth 
count,  winch  states  an  undertaking  to  employ  until  a  rea- 
sonable time  after  notice,  or  to  pay  a  proportionate  part  of 
the  wages  for  such  reasonable  period ;  and  also  upon  the 
indebitatus  count.]     Upon  the  indebitatus  count  he  could 
not  recover,  for  the  action  was  commenced  in  Hilary  term, 
1839,  which   commenced    on   the   11th,  and  ended   31st 
January,  1833;  neither  could  he  recover  upon  the  fourth 
const,  for  no  evidence  was  given  to  support  it.     With  re- 
gird  to  domestic  servants,  it  is  certainly  pretty  well  esta- 
Mbbed  by  custom,  that  there  must  be  a  month's  notice  or 
i  month's  wages,  but  even  there  some  evidence  of  custom 
ikmkl  be  given.     Here,  no  evidence  of  custom  was  given. 
The  question  therefore  conies  back  to  the  first  count  only, 
tad  is,  whether  there  is  an  absolute  hiring  for  a  year.  [Pat- 
faajr,  J.   In  Beentou  v.  Collyer(d)  the  wages  were  to  be 
paid  monthly,  and  it  was  held  to  be  a  hiring  for  a  year. 
This  shews  that  the  circumstance  of  the  payments  being 
•greed  to  be  made  monthly,  does  not  negative  the  supposi- 
tion that  the  hiring  is  for  a  year.]     That  is  not  contended ; 
bat  where  a  man  hires  a  clerk  to  serve  him  for  a  year  at  so 
ouch  wages,  that  does  not   bind  the  master  for  a  year. 
[Littledale,J.  Where  there  is  a  general  hiring  paying  so 
tiuch  per  month,  it  is  for  a  year,  unless  it  be  of  a  house 
in  a  tovta  where  there  is  a  custom  to  take  for  half  a  year, 
or  any  other  case  where  there  is  a  custom  which  contradicts 
the  general  presumption.     Patteson,J.  In  Beeston  v.  Col- 

(a)  12  B.  Moore,  55*;  4  Bingh.  309. 
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1834.        Iyer  it  is  laid  down  in  broad  terms,  that;a  general  hiring  of 
Fawcett      a  c,erk  was  a  hiriuS  for  a  3™*'] 


v. 
Cash. 


Denman,  C.J. —  I  am  of  opinion  that  the  first  count 
was  proved.  If  the  contract  would  be  otherwise  for  one 
whole  year,  the  stipulation  that  the  salary  shall  be  advanced 
10/.  per  annum  until  the  salary  is  180/.,  certainly  does  not 
make  it  a  hiring  for  less  than  a  year. 

Littledale,  J. — I  think  that  this  must  be  taken  as  a 
contract  for  one  year,  unless  there  be  some  rule  applicable 
to  clerks,  which  excepts  them  from  the  general  rule.  The 
agreement  is  to  pay  the  clerk  12/.  10s.  per  month  for  the 
first  year,  and  an  advance  of  10/.  per  annum  until  the  salary 
is  180/.  The  whole  of  this  looks  as  if  it  was  a  contract 
for  a  year.  In  the  case  of  domestic  servants  the  rule  is  well 
established,  and  it  is  an  exception  to  the  general  rule. 
The  hiring  in  that  case  is  taken  to  be  according  to  tire 
custom.  The  hiring  of  ready-furnished  lodgings  n  also  an 
exception  to  the  rule  by  custom.  There  is  no  custom 
proved  in  this  case,  and  the  hiring  must  therefore  be  taken 
to  be  for  a  year. 

Taunton,  J.— I  am  of  the  same  opinion.  The  state* 
ment  is,  as  I  understand  it,  that  the  defendant  undertook 
to  employ  the  plaintiff  as  a  clerk  for  one  whole  year. 
That  is  the  substance  of  the  first  count.  It  is  objected, 
that  there  was  no  proof  of  such  contract.  Now  this  is  the 
engagement: — •'  W.  Cash  engages  to  pay  Thomas  Fawcett 
12/.  105.  per  month  for  the  first  year,  and  advauce  10/. 
per  annum  until  the  salary  is  180//'  This  reservation  6f 
salary  certainly  implies  that  the  contract  is  to  last  for  more 
than  a  year.  We  need  not  consider  what  the  case  would 
have  been  if  the  cause  of  action  had  arisen  after  the  first 
year.  It  is  perfectly  clear  that  the  parties  intended  that 
the  plaintiff  should  continue  in  the  defendant's  service  at 
least  for  one  year;  therefore  the  contract  as  alleged  was 
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proved.'    1 think,  also,  if  this  had  been  the  case  of  a  settle-        1834. 
ment,  the  contract  would  have  proved  a  yearly  hiring. l 


Patteso^,  J. — This  is  not  the  case  of  a  domestic  ser- 
vant, where  the  contract  may  be  put  an  end  to  by  paying 
a  month's  wages,  or  giving  a  month's  warning.  The  agree- 
ment either  relates  to  the  time  of  service,  or  it  does  not. 
If  it  does,  it  clearly  proves  a  hiring  for  a  year ;  if  it  does 
not,  then  this  is  a  general  hiring  falling  within  the  ordinary 
rule,  and  is  a  hiring  for  a  year.     Therefore  the  first  count 

was  proved. 

Rule  refused. 


Fawcett 

V. 

Casu. 


Wrigley  v.  Smith  the  elder. 

ASSUMPSIT  on  a  special  promise.     Plea:  the  general  An  agreement 
iwue.    At  the  trial  of  this  cause  before  Gurney,  B.,  at  the  ^"SlS* 
UueMiure  Spring  assizes,  1833,  it  appeared  that  the  de-  costs,  charges, 
feodaat's  «oq,  had  been  arrested  for  35/.,  and  the  plaintiff  0*her  expenses 
bd,<i{  tA$  request  of  Urn  defendant  (a),  and  upon  the  defend-  .wh',ch  he  may 

.  .  .  .  incur  as  bail 

ant's  depositing  40/.  in  the  hands  of  the  sheriff's  officer,  for B.  requires 

become  bail  for  the  defendant's   son.     Upon    the  plain-  »n  agreement 

r  g  r  stamp,  under 

tiff 'a  consenting  to  allow  the  defendant  to  receive  back  from  55  Geo.  3, 
the  sheriff's  officer  the  40/»  so  deposited,  the  defendant  ^t^f^and 
signed  ibe  following  undertaking  :  consequently 

M  I  the .  undersigned  John  Smith,  the  elder,  do  hereby  0^  a.,  being 
undertake  to  bold  harmless  and  indemnified  John  Wrigley,  for  more  than 

°   J     20/.,  though 

of  and  from  all  costs,  charges,  damages,  or  other  expenses  or  the  costs,  &c. 
liability  which  may  be  incurred  by  him  or  arise,  owing  to  ^"^^nt  to 
m4  ia  consideration  of  the  said  Jqht  Wrigley  having  become  that  sum. 
bail,  for,  pay vJ|on,  the  above-named  defendant  in  this  action." 

(«)    The    consideration    being  Saund.  264.    The  omission  of  the 

pad  Would  be  insufficient,  if  not  words,  *  at  my  request,"  appears 

feted**  >spo*i  m  prtcedeat  rcffeeii.  to  render  the  written  undertaking 

TW  declaration,  rlherpfare  would  .vo'ujj    Sounder  %  v.    Wakefield,   4 

We  been  bad  ex  facie,  if  it  had  Barn.  &  Alders.  595. 

not  stated  such  a  request,  1  Wins. 
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188*.  This  instrument  was  unstamped. 

Wkiolet         Certain  expenses  having  been  incurred  by  the  plaintiff  in 

*•  and  about  the  surrendering  the  defendant's  son  to  the  castle 

Smith  the  x  .  - 

elder.        at  Lancaster,  the  present  action  was  brought      It  was 

agreed  that  a  verdict  should  be  taken  for  9/.,  subject  to  a 

motion  for  a  nonsuit,  upon  two  grounds;  first,  that  the 

agreement  should  have  been  stamped ;  and  secondly,  that 

it  did  not  appear  to  be  upon  a  sufficient  consideration.     In 

the  following  Easter  term,  Blackburne,  for  the  defendant, 

obtained   a  rule   nisi  for  a  nonsuit  upon  these  grounds; 

against  which 

Alexander  now  shewed  cause.     First,  there  certainly  was 
a  sufficient  consideration  (a).     Secondly,  the  agreement  did 
not  require  to  be  stamped,  for  it  does  not  appear  that  the 
subject-matter  of  it  was  of  the  value  of  20/.     The  Stamp 
Act  56  Geo.  3,  c.  184,  schedule  Part  1,  imposes  the  stamp 
duty  on  agreements  only  "  where  the  matter  thereof  shall 
be  of  the  value  of  20/.  or  upwards/'  In  Chadwick  v.  SiiU(b)it 
was  held,  that  a  memorandum  by  a  wharfinger,  of  the  receipt 
of  goods  to  be  shipped  in  a  particular  manner,  may  be 
given  in  evidence,  to  show  the  terms  in  which  they  were  re- 
ceived without  a  stamp,  although  the  value  of  the  goods 
was  580/;  the  wharfage  being  of  a  less  amount.     There  is 
nothing  here  on  the  face  of  the  instrument  to  shew  that  the 
costs  and  charges  from  which  the  plaintiff  was  indemnified 
would  amount  to  20/.     Latham  ▼.  Rutley  (c),  in  which 
Chadtoick  v.  Sills  was  cited,  is  to  the  same  effect*     So  also 
Doe  v.  Avis(d),  in  which  Lord  Tenterden  said,  that  the 
words  of  the  act  are  so  ambiguous,  that  the  party  objecting 
that  the  subject-matter  of  the  instrument  is  above  the  value 
of  20/.,  ought  to  make  out  the  affirmative.     Bay  ley,  J.,  in 
Or  ford  v.  Coles  (e),  made  observations  confirmatory  of  the 

(a)  Existing  in  fact,  and  stated         (6)  Ryan  &  Moody,  N.  P.  C. 

in  the  declaration,  but  not  appa-  15. 
rent  on  the  face  of  the  undertaking,         (c)  lb.  13. 
and   therefore  not  susceptible  of         (rf)  2  Chitty's  Statutes,  964  n. 
proof.  (r)  2  Stark.  N.  P.  C.  35!. 


i 
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remark  by  Lord  Tenterdmifk  the.  last  case,  when  he  says,        1894. 

that  the i part  of  the  «nactiueut  which,  limited,  the  .operation 

of  the  clause  to  agreements,  the  subject-matter  of  which  is  V 

above  2DL,  supposed  that  the  value  of  the  contract,  was     SlilT^  f*° 

mmniraMe,  in  order  to  ascertain  whether  the  subject-matter 

did  or  did  not  amount  to  202.     So  Rex  v.  Enderby(a). 

Here,  as  in  that  case,  there  is  nothing  to  shew  that  the 

subject-matter  exceeds  the  value  of  20/.     [Taunton,  J. 

For  what  amount  was  the  party  arrested  i     It  must  have 

been  lor  202.  at  the  least,  in  order  to  make  it  a  legal  arrest.] 

If  the  arrest  had  been  the  subject-matter,  this  would  have 

been  an  answer ;  but  although  the  arrest  must  have  been  for 

W.,  it  does  not  follow  that  the  value  of  the  subject-matter 

ef  this  agreement  amounted  to  20/. 

Biachburne,  contnL  The  liability  which  the  plaintiff 
took  upon  himself  by  becoming  bail,  is  the  subject-matter  of 
tins  agreement,  and  clearly  exceeds  20/*  [Palteson,  J.  The 
agreement  is  to  indemnify  from  all  costs,  charges,  damages, 
or  other  expenses  or  liability  which  may  be  incurred  or 
arise,  owing  to  the  party's  having  become  bail.     One  of 

these  b  the  charge  of  paying,  or  the  liability  to  pay  the 

deft.] 

Dbnman,  C.  J. — The  amount  for  which  the  defendant 

screes  to  indemnify  the  plaintiff  is  unliquidated ;  but  the 

tgrtement  cannot,  1  think,  be  said  to  refer  to  any  thing  but 

the  costs  and  charges  in  the  action  depending,  which  was 

for »  sam  exceeding  20/. 

Rule  absolute  (6)» 

(•)  2  Barn.  &  Ado).  905.  falling  within   the  4th  section  of 

(6)  A  contract  which,  at  the  the  Statute  of  Frauds,  (89  Car.  2, 

****  it  is  entered  into,  is  contem-  c.  3,)  though  such  contract  be  in 

plated  by  the  parties  as  on  engage-  fact  completed  within  that  period, 

*"*  not  to  be  completed  within  Boydell  v.  Drummmd,  1 1  East,. 


the 


jear,  must  be  in  writing,  as      142. 
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,    . ,       •        'tiib  KikH'vi  WituA*  HfejA'iY^LLEN,  Gent  brie  8tc, 

A  man6nmu5  JESSORP,  in, a  former  term,  obtained  a  rule  calling 
compel  a  par-  uPon  tne  defendant  to  shew  cause  why  a  mandamus  ahoaM- 
ty  who  has       not 'issue,  directing  him  to  attend  before  the  master*  of  the 

been  elected 

principal  of  an  Bench  of  the  Inner  Temple,  on  such  day  as  they  might 
to^teiid  ®PP<"ut>  aad  ^ke  with  him  the  rules  and  regulations  of  th* 
before  the  Honourable  Society  of  Clifford's  Ian,  to  enable  the  said 
the  Inn  of°  masters  of  the  Bench  to  decide  upon  the  validity  of  his 
Court  towhich  election  to  the  office  of  principal  of  that  society.  The  rule 
Chancery  is      was  obtained  upon  an  affidavit  of  Mr.  Jcstopp,  which  set 

attached,  for  Qttt^  all{j  verified  the  facts  of,  a  petition  which  he  bed  pre- 
the  purpose  of  ^ 

enabling  such    sen  ted  to  the  treasurer  and  masters  of  the  Bench1  of  the 

Benchers  to  Inner  Temple ;  which  petition  contained  a  statement  ia 
the  validity  of  substance  as  follows  : 

unless  it'be  Clifford's  Inn  is  one  of  the  most  ancient  Inns  of  Chan* 

shewn  that  the  eery,  and  has  from  the  earliest  period  been  subordinate  to 
such  Inn  of  the  Benchers  of  the  Inner  Temple.  .  It  is  under  the  go- 
Court  have  on  ¥ernmeut  of  a  principal  and  twelve  ancients  or  rules,  who- 

some  former  . 

occasion  exer-  at  parliaments  holdeii  in  the  parliament  chamber  of  the 

iurfsdiction  in  s°cleiyi  *iave  been  accustomed  to  make  rules  and  regukv 
inviium.  tions  for  the  due  government  of  the  inn  and  its  members. 

At  the  period  of  keeping  commons  within  the  inn,  the 
principal  and  rules  of  the  society  assemble  at  the  senior 
table  in  the  hall  of  the  society,  and  the  fellows  or  members 
not  being  of  the  degree  of  ancients  or  rules,  assemble  at 
the  junior  table  of  the  same  hall. 

The  petition  set  out  the  modes  of  and  requisites  tea 
person  becoming  a  fellow  or  member  of  the  junior  table  of 
the  inn,  or  being  such  fellow,  the  modes  of  and  requisites  to 
his  becoming  one  of  the  ancients  or  rules  of  the  society,  as 
declared  by  declaratory  laws  made  at  parliaments  respec- 
tively held  in  June  1822,  and  December,  1818. 
.  13th  May,  1833,  a  meeting  of  the  rules  and  fellows  of 
the  Society  of  Clifford's  Inn  was  held  in  their  hall,  pursuant 
to  notice  and  ancient  custom,  to  elect  a  principal  from 


amongst  the  rules,  when  Mr.  Jessopp  and  Mr.  Allen  were        1854.- 
proposed  aj\d  apcoqdex}  as  proper  persons,  fo  fiH  the  ofl&ce.     The  Ki 
Mr.  Jessopp  objected  that  Mr.  Allen  was  not  qualified  to  v. 

m  the  office  of  ^mcijpil,  but  the  etettion  was^  pfrbtfeedeol  W *  ***** 
wilfc,  and  decided  in  favour  of  Mr.  ANew  •     •>  '"> 

The  petkioti  then  stated  various  grounds  updn  which*  it 
was  submitted  to  the  Benchers  of  the  Inner  Temple  thsrff 
;  Allen  was  not  qualified  to  be  principal  of  the  society, 
which  grounds  were  a  non-compliance,  in  several  re^ 
specfts,  with  the  declarators  laws  of  1883  and  1816. 

The  petition  referred  to  the  chapter  hi  the  "  Origine* 

Jodiciales"  of  Jhigdatt,  on  the  orders  necessary  for  the  go* 

vermnent  of  the  Inns  of  Geurt,  page  312,  in  which  he  says,' 

that  *  The  reformation  and  order  of  the  Inns  of  Chancery 

ii  referred  to  the  consideration  of  the  Benchers  of  the  Houses 

of  Court  to  which  they  are  belonging,  wherein/'  &c.     And 

again,  ii*  the  same  author,  chapter  72,  page  322,  in  which  it 

was  eaid  to  have  been  ordered  by  the  judges,  in  the  l6thr 

year  of  Charles  II.,  "  That  the  Inns  of  Chancery  shall  hold 

Iheir  government  subordinate  to  the  Benchers  of  every  of 

the  Inns   of  Court  to  which   they   belong,  and  that  the 

Benchers  of  every  Inn  of  Court  make  laws  for  governing 

them." 

The  petition  then  alleged  that  an  instance  of  the  exercise 

of  tbe  power  of  deciding  upon  the  conflicting  claims  of 

cudidates  for  the  office  of  principal  of  this  inn,  would  be; 

bond  amongst  the  records  of  the  Society  of  tbe  Inner 

Temple,  in  July,  1677,  in  which  case,  the  election  of  one 

Richard  Graham  was  confirmed  by  the  Benchers  of  the 

'°uer  Temple,  and  his  competitor,  one  Saunders,  was  dn 

rected  to  deliver  up  to  him  the  books,  records,  8cc.  of  the 

k°ciety  of  Clifford's  Inn;  with  which  direction,  it  appears 

**y  the  records  of  Clifford's  Inn,  Saunders  complied. 

The  Benchers  of  the  Inner  Temple  held  three  meetings 

*°  consider  the  merits  of  the  petition  of  Mr.  Jessopp, 

**d>  at  the  last  of  these  meetings,  caused  an  order  to  be 

*crved>  on   Mr.  Allen,  directing  him  to  attend,  and  to 
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1834.        produce  at  the  same  time  the  books  and  regalations  of 
Clifford's  Inn.    Mr.  Alien,  however,  refused  to  attend,  en 
the  ground,  as  he  stated  in  his  affidavits  in  answer,  that  he 
W.  II.  Allmc.  pejj^ed  |t,e  Benchers  of  the  Inner  Temple  have  no  juris- 

diction  in  a  contest  of  this  nature,  &c.  except  by  the  volun- 
tary assent  of  both  societies,  or  when  chosen  as  referees  by 
both  parties. 

Mr.  Allen  also  stated  in  his  affidavit,  that  he  never  heard 
of  any  claim  of  jurisdiction  by  the  Benchers,  nor  of  its  ex- 
ercise ;  nor  of  the  case  referred  to  in  the  petition  of  Mr. 
Jessopp  ;  and  that  no  account  of  such  a  case  is  to  be  found 
in  the  books  of  the  Society  of  Clifford's  Inn;  that  he  believes 
Clifford's  Inn  to  have  been  of  earlier  origin  than  the  Inner 
Temple,  and  never  to  have  been  in  any  way  subordinate  to 
it ;  and  that  the  Benchers  of  the  Inner  Temple  have  no 
means  of  enforcing  any  order  or  rule  against  a  member  of 
the  Society  of  Clifford's  Inn,  nor  against  any  other  person 
not  a  member  of  their  own  body. 

Follett  now  shewed  cause.  The  Benchers  of  the  Inner 
Temple  do  not  possess,  and  have  not  claimed  the  jurisdic- 
tion contended  for.  There  is  nothing  stated  in  the  affidavits 
which  can  authorize  the  Court  to  grant  this  mandamus ;  and, 
indeed,  in  point  of  law,  the  Court  has  no  authority  to  issue 
a  mandamus,  for  this  society  is  a  mere  voluntary  assembly. 
[LittledaJe,  J.  The  Benchers  themselves  do  not  come  for- 
ward.] 

Jessopp,  in  support  of  the  rule.  It  is  stated  that  the 
Benchers  sent  to  Mr.  Allen  to  require  him  to  attend  before 
them.  [Denman,  C.  J.  We  must  have  proof  of  the  exer- 
cise of  jurisdiction.  The  case  of  Graham  and  Saunders 
does  not  appear  to  me  satisfactory.]  In  that  case  the  order 
made  by  the  Benchers  was  complied  with.  Mr.  Alien,  in 
this  case,  retains  the  books  of  the  society.  With  regard  to 
the  power  of  this  Court  to  grant  a  mandamus,  the  authority 
of  this  Court  over  the  Inns  of  Court  is  as  old  as  the  consti- 


The  King 
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tation*     The  simple  question  seems  to  be,  whether  or  not         1834. 
the  Benchers  of  the  Inner  Temple  have  done  wrong  in  en- 
tertaining, upon  the  petition,  the  question  as  to  the  ineligi-  v. 
h&hj  o£M*.  Alle*?                                                            W.U.Allem. 

Dbnmax,  C  J. — If  there  bad  been  any  evidence  of  in- 
stances of  the  exercise  of  that  authority  which  is  now  claimed 
.  to  be  aet  in  motion  against  Mr.  Allen,  we  might  have 
thought  it  right  to  grant  a  mandamus,  that  the  question 
night  be  put  in  a  course  of  inquiry.     No  examples  of  the 
exercise  of  the  jurisdiction  claimed  have  been  shewn  \  and. 
without  that  authority  we  cannot  call  upon  Mr.  Allen  to 
explain  his  conduct.     We  do  not  say  that  the  Bencheis 
have  done  wrong.    Without  casting  the  slightest  censure 
on  the  society,  I  think  we  must  discbarge  this  rule. 

Lrruj&DAUfcf  J.*-* We  must  be  satisfied  that  the  Society 
of  the  Inner  Temple  have  exercised  the  jurisdiction  now 
attempted  to  be  put  in  motion.  The  affidavits  do  uot  shew 
that  they  have  done  so. 

Tatknton,  J.,  concurred. 

Patteson,  J. — As  far  as  I  can  see,  the  instance  which 
it  mentioned  by  Mr.  Jessppp-  does  not  shew  that  the 
Beacbers  have  ever  interfered  authoritatively*  It  only 
shews  that  they  decided  when  the  matter  was  before  them. 
I  think  we  ought  to  have  instances — one  at  least — in  which 
the  Benchers  have  compelled  something  to  be  done  by  the 
Society  of  Clifford's  Inn,  or  some  of  its  members. 

Rule  discharged. 
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1854.  
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•  .     ■        .1         •  ■ .       ■ .  I '  .'■■':'■ 

Backhouse  v.  Harrison,  .    . 

To  an  action  ASSUM  PSIT  by  one  of  the  public  officers  of  the  York 
o^a^iUofex-  City  and  County  Banking  Company,  upon  two  bills  of 

change  against  exchange,  for  26/.  19*.  9d.  and  20*.,  indorsed  to  the  Com- 
an  indorser  .  .  t 

who  had  lost    pany,  against  the  defendant  as  an  indorser.     At  the  trial 

the  bill  by  ac  bcfore  y7/rferww  j  at  tnc  Yorkshire  spring  assizes,  1833, 
cident,  it  is  no  '      '  r      © 

answer  that      the  following  facts  appeared  : 

SkPtRhe  bill  The  bi,ls  in  question  having  been  indorsed  by  the  de- 
undercircum-  fend  ant,  were  lost  on  the  9th  September,  1832,  by  a  lady 
which  a  pru-  *°  whom  they  were  delivered,  by  her  dropping  them,  en- 
dent,  cautious,  closed  in  a  reticule,  into  the  canal,  between  Goole  and 
not  have  taken  Knottingley.     On  the  25th  of  that  month,  being  the  first 

it  without  in-  j  Qf  jjowjen  fajr  a  man  dressed  as  a  sailor  or  bafge- 
nuines  as  to  J  '  ° 

the  title  of  the  man,  accompanied  by  another  person,  dressed  in  the  same 

drcumstances  n**00^  came  to  the  Company's  branch  bank  at  Howden, 

be  such  that  to  have  the  bill  for  26/.  19*.  9d.  discounted.    The  bf»l  was 

be  inferred.  much  discoloured,  and  this  circumstance  being  remarked 

Negligence  upon  by  Clough,  the  clerk  of  the  Company,  who  was- in  the 

the  loser  of  a  management  of  the  business  at  Howden,  the  holder  ae- 

billofex-  counted  for  it  by  stating  that  it  had  fallen  with  his  pocket* 

publishing  his  book  into  the  canal,  where  it  had  remained  for  two  days 

cure'  any  de-  and  *wo  n>gnts«  This  statement  was  corroborated  by  his 
feet  in  the  title  companion.  Clough  then  looked  at  the  bill,  and  finding  it 
queut  holder,  indorsed  1L  #  J.  Harrison,  (under  which  firm  the  defend- 
in  respect  of  ant  carricc|  on  business  at  Hull,)  whom  he  knew,  asked  the 
the  mode  in  ' 

which  the  bill  holder  what  he  took  it  for.     The  holder  replied,  that  he 

^wlion  Jf6  had  taken  li  for  a  car8°  of  coa,s5  that  he  had  two  *«•** 
the  latter.         on  the  canal  with  which  he  traded  in  coats,  and  that  he 

required  the  money  for  the  purpose  of  purchasing  at  the 

fair  two  horses  to  draw  his  vessels.     Clough  then  agreed  to 

discount  the  bill,  and  the  holder,  who  gave  his  narne  as 

William  Moor,  signed  as  marksman.     It  was  shewn  not 

to  be  uncommon  for  persons  in  that  station  to  be  unable  to 

write.  .  The  bill  for  26/.  1 9s.  9<£  having  been  discounted, 

the  bargeman  produced  the  other  bill,  saying,  that  if  the 
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money  he  had  received  Has  not  sufficient  for  his  purpose,        1884. 
he  would  return  to  have  the  second  bill  discounted.     In      St^^^/ 
about  an  hour  afterwards  he  returned  for  more  money,  and  v. 

dough  discounted  the  second  bill.    Cktgh  khevr  the 'band-     Harribok. 
writing  of  all  tbe  parties  to  the  bill;  he  was  aware  that 
Moor  was  a  stranger,  but  he  asked  for  no  reference.    A 
clerk  of  the  Bank  of  England  proved  that  it  was  tbe  prac- 
tice at  the  JBank  of  England  and  all  its  branches,  not1  to 
discount  bills  for  strangers  without  a  reference.     Other 
witnesses  proved  the  same  practice  in  two  banks  at  Hull, 
and  two  at  York*    If,  was  said  to  have  been  "  noised  aH 
about  tbe  country"  -that  the  reticule  in  which  the  bills  were 
contaiajedr bad  been  lost. in  the  canal,  but  nothing  appeared 
|U>;|»ave  been  done,  on  behalf  of  the  defendant  further  than 
Laving  the  canal  dragged  for  some  distance,  on  two;  success 
aive  days,  after  the  loss  occurred.    The  learned  judge  left 
three*  questions  to  the  jury ;   first,  whether  Clough  took 
tbe  bilks  bona  fide,  and  in  tbe  usual  course  of  business; 
**go«hUjf*  whether  be,  took  the  bills  without  due  caution^ 
avd  thirdly,  whether  the  \  defendant  used  due  diligence  to 
make  /the  loss  known;  and.  directed  them,  if  they  thought 
that  Clough  had  not  exercised  reasonable  caution,  to  find 
for  the,  defendant.  .  The  jury  found  that  the  bills  were 
taken  bon^  fide,  but  under  such- circumstances,  that  a  pru- 
dent, cautious,  man  would  not  have  taken  them  without 
iiauiries.    They  also  found  that  the  defendant  did  not  use 
due  diligence  in  making  the  loss  known,  and  that  he  ought 
*o  have  advertised  it*     A  verdict  was  returned  for  the  de- 
fendant, leave  being  given  to  move  to  enter  a  verdict  for 
*he  plaintiff  for  48/.  4*.  9rf.,  in  case  the  Court  should  think 
Uiat  tbe  defendant  having  been  guilty  of  the  first  negligence, 
^ould  not  ohject  to  the  plaintiff's  right  to  recover,  on  tbe 
S&rouud  of.  tbe  want  of  due  caution  on  his  part.     CressweU, 
iti  the  following  term,  obtained  a  rule  nisi  accordingly,  and 
in  this  .term,  tbe  case  coming  on  to  be  heard,  in  the  absence 
*>f  F.  Pollock  and  Martin,  who  were  to  shew  cause, 
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Crtsswell  supported  his  rale.'  The  verdict  ought  to  be 
entered  for  the  plaintiff.  Even  if  the  Court  hoM  that  negli- 
gence in  a  party  discounting  a  bill,  where  there  is  no  want 
of  good  faith,  prevents  his  recovering  against  another  party, 
still  they  will  hold  otherwise  in  a  case  where  the  defendant 
has,  on  his  part,  acted  with  negligence.  [Denman,  C.  J. 
There  is  a  case  of  Ear  ley  v.  Crockford(a),  lately  decided  in 
the  Common  Pleas,  in  which  the  question  was,  whether  the 
negligence  of  the  loser  of  a  note  is  to  give  title  to  a  taker, 
who  has  received  it  without  due  caution.]  That  case  is 
very  different  from  the  present,  for  there  was  no  question 
there  whether  the  negligence  of  the  loser  had  hi  any  manner 
contributed  to  the  taking  of  the  note  by  the  other  party. 
Parke f  J.,  a  few  days  ago,  at  nisi  prius,  seemed  to  consider 
that  the  question  of  negligence  by  the  receiver  could  not 
arise,  except  upon  a  question  of  mala  fides,  but  that  where 
gross  negligence  was  found,  it  might  be  considered  that  the 
party  had  not  acted  with  perfect  good  faith.  Upon  looking 
through  the  case  of  Gill  v.  Cubit  (6),  it  is  clear  that  every 
one  of  the  judges  seemed  to  consider  the  question  in  this 
point  of  view.  [Denma*,  C.  J.  In  a  case  before  Lord  C.  J. 
lie$t  (r),  it  was  considered  that  a  party  who  has  lost  a  note 
ought  immediately  to  give  notice  of  his  lose,  m  such  a  man- 
ner as  is  most  likely  to  prevent  innocent  persons  from  taking 
it.  TmtnioHy  J.  If  it  be  held  that  a  party  most  give  notice 
of  his  toss,  an  infinity  of  troublesome  questions  will  arise.] 


Dbnman,  C.  J. — We  think  in  the  unsettled  state  of  the 
laws  upon  the  subject,  this  case  had  better  go  down  for  a 
new  trial.  We  will,  however,  allow  the  defendant's  counsel 
to  shew  cause  against  the  rale. 

F.  Pollock  in  the  course  of  the  same  day  shewed  cause. 


(«)  10  Bingh.  «43. 
(b)  1  C.  &P.  48?;  5D.&R. 
«2* ;  3  R  &  C.  446. 


(r)  Sium  r.  Peacock^  S  Ding*. 

410, 
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Ill  Gf/f  v»  Cubit,  all  that  the  Court  said' was,  that  the  question 
of  oegUgenne  was  a  part  of  the  question  of  mala  fides,  and 
tfcajt  n  party  could  not  be  said  to  have  taken  a  bill  bonl 
fide  who  bad  taken  it  without  ordinary  and  proper  caution. 
The  circumstances  under  which  these  bills  were  offered  to 
the  banker's  clerk  to  be  discounted  were  such  as  ought  to 
have  excited  bis  suspicion,  and  under  which  be  ought  not 
to  have  discounted  without  making  some  inquiries  con- 
cerning the  bolder.    The  verdict  was  right*  for  the  negli- 
gence of  the  party  losing  his  property  is  no  answer  to  the 
nfegljgeace  of  the  party  taking  it  under  suspicious  circum* 
itances,  wd  this  has  been  expressly  decided  («).    The  only 
question  seems  to  be,  whether  the  owner  has  divested  him* 
telf  of  the  property  so  that  be  has  ceased  to  be  the  true 
owner;  because  if  he  has  not,  the  party  receiving  without  due 
caution  acquires  no  property  in  it    The  rule  of  law  is,  that 
if  botb  parties  are  in  fault  neither  shall  have  any  remedy. 
The  plaintiff  therefore  could  not  recover  against  the  der 
feadant.     Where  there  has  been  great  negligence  on  one 
tide  and  a  very  little  on  the  other,  the  jury  have  the  power 
which  they  have  exercised  in  this  case ;  as,  for  instance, 
it  is  constantly  laid  down  in  the  case  of  a  collision  of  two 
ships,  that  if  errors  have  been  committed  on  both  sides, 
neither  party  can  recover;  yet  if  one  has  committed  a  com- 
mon error  which  any  one  may  fall  into,  and  the  other  has 
been  guilty  of  gross  negligence,  the  jury  considering  the 
circumstances  of  the  case  have  given  their  verdict  against 
the  party  grossly  negligent     Thqre  is  however  in  this  no 
principle  of  law.     The  jury  here  have  found  that  the  plain- 
tiff took  the  note  bona  fide,  but  under  circumstances  in 
which  a  cautious  man  would  not  have  taken  it  without  in- 
quiry.     What  is  the  answer  to  this?  that  the  defendant  did 
sot  advertise  bis  loss.     This  can  be  no  palliation  of  the 
conduct  of  the  plaintiff.     If  the  jury  have  found  enough 
upon  the  authority  of  Gill  y.  Cubit  and  the  other  cases,  to 
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1834.        entitle  the  defendant  to  say  that  the  plaintiff  has  no  right  to 
recover  upon  these  bills,  the  defendant  is  not  prevented 
v.  from  setting  up  this  defence,  because  he  on  his  part  may 

ARR[80H-  not  have  done  all  that  a  cautious  man  would  have  done. 
The  plaintiff  stands  on  his  own  right  The  conduct  of 
the  defendant  is  independent  of,  and  cannot  affect  the 
plaintiff.  The  plaintiff's  right  to  recover  must  depend 
upon  what  took  place  at  the  time  when  the  bills  were  pre- 
sented to  him  to  be  discounted,  and  not  upon  matters  of 
which  he  knew  nothing,  and  which  might  never  have  oc- 
curred. The  rule  is,  that  when  a  person  takes  a  note  with- 
out exercising  due  care,  he  acquires  no  more  right  than  the 
party  from  whom  he  receives  it.  Can  it  be  said  that  the 
negligence  of  the  defendant  would  have  affected  his  rights 
as  against  the  party  from  whom  the  plaintiff  received  these 
botes?  It  is  hoped  that  if  the  Court  think  that  the  de- 
cided cases  upon  this  subject  ought  to  be  reviewed,  they 
will  select  some  case  in  which  a  greater  amount  of  pro- 
perty is  at  stake; — a  case  which,  by  being  carried  to  the 
highest  tribunal,  is  likely  to  settle  the  law.  It  is  hoped 
that  at  all  events  the  Court  will  not  send  this  case  down 
for  a  new  trial  without  expressing  their  opinion  upon  the  law 
of  the  case. 

Den  man,  C.J. — This  is  a  case  in  which  the  law  and 
the  fact  are  so  mixed  up  in  the  finding  of  the  jury,  that  I 
think  the  rule  should  be  made  absolute  for  a  new  trial,  but 
I  think  it  is  also  a  case  in  which  we  may  give  Mr.  Pollock 
the  advice  which  he  requests.     My  mind  does  not  admit  of 
a  doubt  but  that  the  plaintiff  is  entitled  to  recover.     There 
really  is  no  gross  negligence  to  be  imputed  to  the  plaintiff. 
Whether  the  defendant's  conduct  could  be  set  against  that 
of  the  plaintiff,  is  another  question,  which  would  depend  in 
each  case  upon  the  particular  circumstances.     In  this  case 
1  must  say  that  I  do  not  think  that  the  circumstance  of  the 
defendant's  not  advertising  the  loss  is  an  answer  to  any  neg- 
ligence upon  the  part  of  the  plaintiff.    Upon  the  whole  i] 
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seems  lb  rae  quite  clear  that  the  plaintiff  is  entitled  to  re- 
cover. 

Taunton,  J. — I  do  not  think  that  there  has  been  such 
negligence  in  the  defendant  as  would  prevent  his  taking  ad- 
vantage of  the  negligence  of  the  plaintiff.  But  I  also  think 
that  there  was  nothing  to  prevent  the  plaintiff  from  reco- 
vering upon  these  bills.  We  have  already  decided  to  this 
effect  in  the  course  of  the  present  term(tf). 
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Patteson,  J. — It  is  a  very  dangerous  rule  to  lay  down, 
that  a  party  shall  not  recover  where  he  takes  a  bill  under 
circumstances  in  which  a  cautious  man  would  have  exer- 
cised more  circumspection.  I  cannot  approve  of  the  doc- 
trine, and  I  therefore  hope  it  will  be  stopped.  Where  a 
party  receiving  a  bill  has  been  guilty  of  fraudulent  conduct 
connected  with  the  receipt  of  it,  I  can  understand  the  prin- 
ciple upon  which  it  is  held  that  he  ought  not  to  recover.— 
BadfaUh  I  can  understand,  hut  not  this  vague  expression. 

Rule  absolute  for  a  new  trial. 


(a)  Thecase  here  alluded  to  will 
be  found  in  the  next  part  of  this 
volume. 

The  editors  have  thought  it  more 
important  that  they  should  furnish 
the  profession,  as  soon  us  possible, 
with  those  decisions,  the  papers 


relating  to  which  have  been  early 
accessible  to  them,  than  that  by 
delaying  the  publication  of  such 
decisions,  they  should  be  enabled 
to  print  all  the  cases  of  the  term 
in  the  order  in  which  they  hare 
been  determined. 


Dob  d.  Marriott  v.  Edwards  and  others. 

EJECTMENT  against  the  defendants,  assignees  of  Greet*-  A.  having 

acre,  a  bankrupt,    upon  a  clause   of  re-entry  in  a  lease  j)°  JernwU^o 

granted  by  the  lessor  of  the  plaintiff  to  Greenacre  on  the  C"r^e^1^ 

entry,  aad  afterwards  mortgagee  to  D.  all  his  interest.      C.  may  set  up  the  title  of  D. 
as  an  answer  to  an  ejectment  brought  by  A,  under  the  clause  for  re-entry. 

VOL.  111.  O 
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1834.  6th  September,  1831.  At  the  trial  before  Parke,  J.  at  the 
sittings  at  Westminster  after  last  term,  it  was  shewn  on  the 
part  of  the  defendant,  that  previously  to  the  lease  to  Green- 
acre,  the  lessor  of  the  plaintiff  had  mortgaged  the  premises 
to  J,,  and  had,  after  the  lease,  on  the  17th  September,  183fl, 
executed  a  second  mortgage  to  B.,  reciting  the  first  mort- 
gage, and  assigning  to  B.  all  his  right,  interest,  &c.  in  the 
premises,  both  at  law  or  in  equity.  Upon  proof  of  these 
facts,  the  learned  judge  nonsuited  the  plaintiff. 

Gale  now  moved  for  a  rule  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside  and  a  new  trial  had.  The 
execution  of  a  mortgage  deed  by  the  landlord  did  not 
amount  to  a  determination  of  his  title  as  agaiust  the  tenant. 
In  Doe  v.  Pegge(a),  Bui  lev,  J.  held  that  a  tenant  could  not 
set  up  the  title  of  a  mortgagee,  who  had  not  interfered,  against 
his  lessor.  In  Balls  v.  We$ttoood  (b),  which  was  an  action 
for  use  and  occupation,  Lord  Ellenborough  decided  that  a 
tenant  could  not  refuse  to  pay  his  rent  after  a  forfeiture  by 
the  landlord,  unless  he  had  "  divested  himself  of  the  pos- 
session he  had  obtained  under  the  plaintiff,  and  commenced 
a  fresh  holding  under  another  person.1'  Doe  d.  Whittaker 
v.  Hales  (c)  shews  that  a  mortgagee  may  recognize  a  legal 
title  remaining  in  the  mortgagor.  Doe  d,  Rogers  v.  Cad- 
wallader  (d)  does  not  overrule  that  case,  but  decides  that  a 
payment  and  receipt  of  interest  do  not  alone  amount  to 
a  recognition. 

As  there  has  been  no  attornment  in  fact,  it  is  not  competent 
to  the  tenant  to  set  up  a  conveyance  void  at  common  law, 
and  operating  by  force  of  the  statute  4  8c  5  Ann.  c.  16,  s.  9. 
This  statute,  though  general  in  its  terms,  cannot  be  set  up 
by  the  tenant,  as  against  whom  it  dispensed  wilh  attornment. 
The  statute  13  Eliz.  avoids  all  leases  made  by  ecclesiastical 
persons,  but  it  has  been  repeatedly  held  that  they  are  good 

(a)  1  T.  R.  7 CO,  n.  (r)  7  Bingh.  343 ; & M.fcP.  131. 

(b)  2  Campb.  11.  (d)  2  Barn,  fc  Ado).  473, 
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■gainst  the  lessors  themselves.  A  decision  that  it  is  the 
mortgagee  who  must  distrain  and  do  all  other  acts  which  are 
to  be  done  by  the  landlord,  will  very  much  diminish  the  value 
of  securities  of  this  kidd.  It  usually  happens  that  a  tenant 
is  ignorant  of  his  landlord's  incumbrances,  but  in  a  register 
county  he  will  search  the  register,  (as  he  has  done  here,)  and 
if  he  finds  a  mortgage  of  the  premises,  will  set  his  landlord 
A  defiance. 

Cur.  adv.  vult> 
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On  a  subsequent  day  in  the  term, 

Den  man,  C.  J.  said — In  this  case  the  rule  prayed  for 
must  be  refused.  (His  lordship  then  stated  the  facts,  and 
proceeded.)  We  agree  with  my  brother  Parke,  that  the 
lessor  of  the  plaintiff  cannot,  after  having  executed  a  inort- 
gage  deed*  assigning  all  his  right,  interest,  &<*.  in  the  pre- 
mises, both  lit  law  and  in  equity,  recover  against  the  tenant 
for  ft  forfeiture. 

Rule  refused  {a). 


(•)  After  a  mortgage  has  be- 
come absolute,  by  nonpayment  on 
tbe  day,  the  mortgage  conveyance 
foontei  ad  absolute  alienation, 
operating  at  lafar  as  any  other  con- 
Kjrance  of  the  class  which  may 
but  been  adopted  for  the  purpose 
of  vesting  the  legal  estate  in  the 

Io  tbe  present  case,  if  the  mort- 
Pg*  to  A.  was  in  fee,  or  for  the 
*bole  period  fcf  tbe  mortgagor's 
1Qterest,  and  the  lease  to  Qreen- 
oert  was  subsequent  to  the  day 
00  which  the  mortgage  became  ab- 
'o'tte,  as  the  mortgagor  had  then 
110  (State  in  bim,  the  lease,  if 
V  indenture,  would  create  a  fee 
""tyle  by  estoppel  at  common  law, 
***t«n  lessor  and  lessee,  subject 
*°  d*  term.  To  this  reversionary 
fee  simple  by  estoppel,  the  next 


reversion  would  be  incident.  The 
mortgage  to  B.  would  operate  as 
an  assignment  of  this  legal  rever- 
sion, and  also  of  the  equity  of  re- 
demption remaining  in  the  mortga- 
gor after  the  first  mortgage. 

If  the  mortgage  to  A.  was  for  a 
ten  period  than  the  interest  of  the 
mortgagor,  the  lease  to  Green" 
acre,  after  the  mortgage  had  be- 
come absolute,  would  operate  at 
law  as  a  lease  of  the  reversion  ex- 
pectant upon  the  mortgage  term, 
leaving  an  ulterior  reversion  in  the 
mortgagor,  to  which  ulterior  rever- 
sion the  rent  and  right  of  re-entry 
would  be  incident.  The  mortgage 
to  B.  would  operate  as  an  assign- 
ment of  this  ulterior  reversion,  with 
its  incidents,  if  the  second  mort- 
gage were  co-extensive  with  the 
mortgagee's  then  interest,  or  as  a 
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demise  of  that  reversion  wiih  its 
incidents,  if  the  second  mortgage 
were  for  a  less  period. 

In  all  these  three  cases  the  right 
of  re-entry  would  vest  in  £.,  whose 
title  the  defendants  might  set  up 
in  answer  to  this  ejectment. 

If  at  the  time  of  the  lease  the 
first  mortgage  had  not  become  alh» 
solute,  then  as  an  interest  would 
pass  by  the  lease,  neither  party 
would  be  estopped  from  shewing, 


that  upon  the  nonpayment  of  the 
first  mortgage  money,  the  estate  of 
the  mortgagor  had  ceased.  Under 
these  circumstances  the  defend- 
ants might  also  set  up  the  title  of 
A.  the  first  mortgagee,  as  an  an- 
swer to  the  action.  And  if  the 
lease  were  by  parol  or  by  deed 
poll,  they  might  set  op  the  title  of 
A.  although  the  first  mortgage  had 
become  absolute  before  the  lease. 
Co.  Lilt.  45  a,  47  b,  363  b. 


James  r.  Williams. (a) 

"As  you      ASSUMPSIT  on  a  guarantee.     Plea,  the  general  issue. 

have  a  claim  A    ,      rf  ,  b  f        h    under-sheriff  of  Middlesex,  by  a  writ 

on  my  brother  '     J 

for  5/.  17*.  9rf.  of  trial  under  3  &  4  Witt.  4,  c.  42,  s.  17,  the  following  in- 

for  boots  and  .         j  ■      *i_     j   r     j      •.  •         *j 

shoes  I  here-    strument,  signed  by  the  defendant,  was  given  in  evidence : 

by  undertake        «  Mr#  James — As  you  have  a  claim  on  my  brother  for 
amount  within  5l.  1  7s.  9d.,  for  boots  and  shoes,  I  hereby  undertake  to  pay 

six  weeks  from  ^  amounj  whhiu  six  weeks  from  this  date.      14th  January, 
this  date. 


»3    t> 


14th  January,    1 833. 


1833." 
Held,  that 
no  action  lies 
on  this  under 
taking,  inas- 
much as  no 
consideration 
appears  upon 


It  was  objected  that  this  undertaking  was  void  by  the 
Statute  of  Frauds,  as  no  consideration  appeared  on  the  face 
of  it.  The  under-sheriff  considered  the  objection  fatal.  A 
verdict  was  therefore  found  for  the  defendant,  and  leave 
given  to  the  plaintiff  to  move  to  set  aside  that  verdict,  and 
the  face  of  the      t         verdict  for  himself.      In  Hilary  term  Bar  store,  in 

this  Court,  obtained  a  rule  uisi  accordingly,  against  which, 
in  the  Bail  Court, 


instrument. 


Jl.   V.  Richards  shewed  cause   before    Patteson,  J.— 
This  case  cannot  be  distinguished  from  Wain  v.  WarUers(b)f 


(a)  The  editors  have  been  fa-  (b)  5  East,  10;  1  Smith,  829, 

iroured  by  Mr.  A.  S.  Bowling  with      5.  C,   5.  P.  Seagoode  v.  Meek, 
this  report  of  the  arguments  in  this      Precedents  in  Chancery,  560. 


case. 
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in  which  case,  where  one  person  promised  in  writing  to  pay  1834. 
the  debt  of  another  person,  without  stating  for  what  consi- 
deration ;  it  was  held,  that  parol  evidence  of  the  considera- 
tion was  inadmissible  by  the  Statute  of  Frauds,  and  conse- 
quently, such  promise  appearing  to  be  without  consideration 
upon  the  face  of  the  written  engagement,  it  was  nudum  pac- 
tum, and  gave  no  cause  of  action.  So  again,  in  Cole  v. 
Dyer  (a),  where  the  guarantee  was  in  this  form  : 

"R.  A.  plaintiff,  and  J.  A.  defendant.  We,  the  undersigned, 
jointly  and  severally  undertake  and  agree  to  pay  G.  C.  C, 
gent,  the  debt  and  full  costs  in  this  action,  provided,  on  or 
before  the  1st  day  of  January,  1831,  a  sum  of  11/.  \0s.  3d. 
be  not  paid  to  him  the  said  G.  C.  C.  at  his  office,  as  the 
attorney  for  the  plaiutiff.  Dated  this  6th  day  of  November, 
1830."  And  containing  in  the  margin  the  following  letters 
and  figures:  "Debt,  6/.  11 5.  \\d.\  costs,  4/.  18$.  4d. ; 
11/.  \0s.3d" 

The  Court  there  held  that  the  instrument  did  not  shew 
a  sufficient  consideration  to  take  it  out  of  the  Statute 
of  Frauds.  This  latter  case  is  still  stronger  than  the 
former.  [Patteson,  J.  The  question  is,  whether  a  man 
promising  to  pay  the  debt  of  another  necessarily  implies  a 
consideration  to  forbear.] 

Barstow,  contra.  In  this  case  the  facts  are  these :  The 
brother  of  the  defendant  is  indebted  to  the  plaintiff,  who  is 
a  shoemaker,  and  the  defendant  is  desirous  that  his  brother 
should  have  time.  The  plaintiff  required  that  he  should 
have  the  written  undertaking  of  the  defendant  for  the  pay- 
ment of  the  sum  in  which  the  brother  was  indebted.  Ac- 
cordingly, the  present  guarantee  was  given.     The  question 

• 

,8i  whether  a  sufficient  consideration  appears  on  the  face  of 

•  _ 

11  to  take  it  out  of  the  Statute  of  Frauds.  In  Wain  v.  Warlters 
the  question  was,  whether  it  was  necessary  that  any  consi- 
deration at  all  should  appear  on  the  face  of  the  guarantee, 

(*)  1  Cromp.  &  Jerv.  461. 


ti 
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18*4.  and  not  what  would  make  up  such  a  consideration ;  and  there- 
fore the  question  is  left  open  by  that  case  as  to  what  will 
constitute  a  sufficient  apparent  consideration  on  the  face  of 
the  guarantee.  The  question  therefore  is,  whether  the 
Court  can  collect  from  the  writing  itself*  that  a  considera- 
tion was  intended  to  be  expressed.  In  Netcimry  ▼.  Arm- 
strong (a),  the  language  of  the  guarantee  was: 
To  Mr.  John  Newbmry,  sen. 
I,  the  undersigned,  do  hereby  agree  to  bind  myself  to 
be  security  to  you  for  John  Corcoran,  late  in  the  employ  of 
J.  Pearson,  of  London  Wall,  for  whatever  yon  mart/  intrust 
him  with  while  in  your  employ,  to  the  amount  bf  dOi ;  ead 
in  case  of  any  default,  to  make  same  good*  Dated  1 1th 
March,  1826,  and  signed  W.  Armstrong" 

There  Tindol,  C.  J.  said,  "  The  Statute  of  Frauds  re- 
quires that  an  agreement  to  answer  for  the  default  of  anotber 
shall  be  in  writing,  and  the  word  agreement  has  been  held  to 
include  a  consideration,  for  without  one  there  is  no  valid 
Agreement.  The  question  here  is,  whether  a  consideration 
appears  on  this  agreement,  or  is  to  be  collected  from  it  by 
fair  and  necessary  implication.  In  my  opinion,  the  con- 
sideration appears.  The  language  is,  to  be  security  to  you 
for  J.  Corcoran,  late  in  the  employ  of  J.  Ptarstm,  for 
whatever  you  may  intrust  him  with  while  in  your  employ. 
That  is,  if  you  will  intrust  one  who  has  left  the  sendee  of 
another*  The  words  are  all  prospective.  It  may  fairly  be 
implied  that  Corcoran  had  left  one  service,  and  that  the 
guarantee  was  given  in  consideration  of  his  being  taken  into 
another.  We  ought  not  to  be  too  strict  in  the  construction 
of  these  instruments  ;  for  if  every  agreement  entered  into 
be  so  minutely  criticised)  it  will  be  necessary  to  resort  to  an 
attorney  in  the  most  common  intercourse  of  life."  Adopt- 
ing the  rule  of  construction  supplied  by  this  case,  the  con- 
sideration of  the  undertaking  on  the  part  of  the  defendant 
does  sufficiently  appear.      The  obvious  meaning  of  tbe 

(a)  6  Bingh.  201 ;  3  Moore  &  Payne,  509. 
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words  is,  "  if  you  will  wait  six  weeks  I  will  pay  you." 
Although  these  very  words  are  not  used,  that  was  clearly 
what  the  parties  meant  and  understood  by  the  language  of 
the  guarantee.  In  Cole  and  another  v.  Duffield,  clerk(a), 
the  language  of  the  guarantee  was : 

"  Sir — I-  undertake  to  guarantee  to  you  the  payment  of 
100/.  now  due  to  the  estate  of  Mr.  William  Goodwin, 
currier,  a  bankrupt,  from  Mr.  Henry  Wilson,  shoemaker, 
King-street,  Cambridge,  for  articles  which  have  been  deli- 
vered to  him  for  the  use  of  his  trade  or  business  as  a  shoe- 
maker, so  that  this  my  guarantee  shall  not  be  put  in  force 
against  me  for  that  sum  for  two  whole  years  from  the  date 
hereof.     Dated  April  3,  1 820." 

There  the  Court  held,  that  although  there  was  no  direct 
consideration  expressed  on  the  face  of  the  guarantee,  yet  it 
might  be  construed  with  a  previous  letter,  pointing  out  the 
times  on  which  the  guarantee  was  to  be  given,  and  a  sub- 
sequent one,  recognizing  it,  in  order  to  constitute  the  con- 
sideration of  it.  The  judgment  of  Richardson,  J.,  in  that 
case,  applies  strongly  to  this.  In  point  of  principle,  the 
last  case  is  not  distinguishable  from  the  rest.  If  this  gua- 
rantee were  taken  in  conjunction  with  the  previous  and 
subsequent  communications  between  the  parties,  there 
would  be  no  doubt  that  a  sufficient  consideration  was 
shewn*  If  it  were  to  be  construed  by  any  person  of  plain 
sense,  would  there  be  any  doubt  that,  after  this  guarantee 
had  been  given,  no  proceedings  were  to  be  taken  for  the 
watery  of  the  debt  due  from  the  defendant's  brother  to 
Ike  plaintiff? 


m 


mi, 


Ji¥*l 
Wl(.MA¥l. 


Patteson,  J.*— I  will  look  into  the  cases,  and  commu- 
nicate my  opinion  to-morrow. 

Cur.  adv.  vult. 


(a)  T  J.  B.  Moore,  650. 
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1834.  The  rule  having  been  granted  in  this  Court  before  the 

vT*/^fc/       four  judges. 
James  j      °     ' 

Williams.         Pattkson,  J.  now  delivered  his  judgment  here. 

This  was  an  action  upon  a  guarantee  in  these  words : 
u  Mr,  James — As  you  have  a  claim  on  my  brother  for 
5/.  1 75.  9'/.  for  boots  and  shoes,  I  hereby  undertake  to  pay 
the  amount  within  six  weeks  from  this  date.     14th  Janu- 
ary, 1833." 

The  plaintiff  was  nonsuited,  on  the  ground  that  the  con- 
sideration for  the  promise  did  not  appear  on  the  face  of  the 
instrument.  In  the  course  of  the  argument,  Wain  ▼. 
War  Iters  was  referred  to,  which  was  confirmed  by  Saunders 
v.  Wakefield  (a).  It  was  contended  that  here  the  consider- 
ation did  appear  on  the  face  of  the  instrument.  The  role 
of  construction  was  not  disputed,  that  you  are  bound  to  find 
the  consideration  in  the  instrument  But  you  must  collect 
from  the  expressions  in  the  instrument  what  the  considera- 
tion is,  not  as  a  matter  of  conjecture,  but  with  certainty. 
Wain  v.  Warhers  was  precisely  this  case,  and  it  did  not 
occur  to  the  counsel  in  that  case  to  adopt  the  argument 
used  upon  this  occasion  (&). 

(a)  4  Darn.  &  Aid.  595.  that  we  may  decide  on  the  princi- 

(b)  But  in  3  Brod.  &  Bingh.  pic  there  contained,  viz.  not  only 
91,  Jenkins  v.  Reynolds,  Park,  J.  that  the  promise  must  be  in  writ- 
says,  "  I  do  not  go  into  the  ques-  ing,  but  that  the  consideration  for 
tion  whether  tha  fact  was  well  de-  the  promise  must  be  shewn." 
cided  in  Wain  v.  Warlters, because  It  seems  to  be  questionable  whe- 
ther© may  be  different  opinions  as  ther  after  acceptance  of  a  guarantee 
to  whether  or  not  a  consideration  in  the  form  given  in  Wain  v.  Wart* 
did  appear  on  the  instrument  ters,  or  in  the  principal  case,  the 
which  was  there  the  subject  of  creditor  would  not  be  precluded 
discussion.'*  And  in  the  same  from  suing  the  principal  debtor, 
case,  (0  B.  Moore,  106,)  Richard-  until  the  stipulated  period  had 
ton,  J.  says,  "I  agree  with  my  elapsed.  If  the  creditor  would  be 
brother  Park,  that  it  is  not  ncces-  so  precluded,  the  consideration 
sary  for  us  to  give  any  opinion  as  would  be  sufficient. 

to  whether   a   consideration  ap-  It  is  not,  however,  in  all  cases 

peared  on  the  face  of  the  instru-      necessary    that    the    contract  be 
went  in    Wain  v.    War  Iters,  but      synallagmatic,  viz.  that  the  consi- 
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The  last  case,  Cole  v.  Dyer  (a)9  which  is  the  same  in, 
effect  as  this  case,  I  cannot  distinguish  from  those  two. 
cases.     The  rule  must  therefore  be  discharged.      There 
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1834. 


deration  of  the  guarantee  be  bind- 
ing upon  the  creditor.  A  con- 
tingent resulting  or  springing  con- 
sideration is  sufficient.  Thus, 
where  A,  guarantees  to  B.  the 
price  of  goods  which  B.  may  here- 
after furnish  to  C,  B.  contracts  no 
engagement  to  furnish  goods  to  C, 
bat  if  he  does  furnish  them,  the 
consideration  arises,  and  the  gua- 
rantee attaches ;  Minett,  Ex  parte, 
14  Ves.  189;  Gardom,  Ex  parte, 
15Vea.*86;  Warring  ton  v.  Fur  bor, 
ft  Esp.  N.  P.  C.89;  Stapp  v.  LiU, 
1  Campb.  242;  S.  C.  per  nomen 
SUdt  t.  LiU,  9  East,  348. 

It  is,  however,  of  course  com- 
petent to  a  party  to  stipulate  that 
ab  guarantee  shall  not  be  biuding 
without  an  express  undertaking  on 
the  part  of  the  promisee  to  perform 
that  which,  but  for  such  stipulation, 
would  have  been  a  mere  contingent 
consideration;  Gaunt  v.  Hilly  1 
Stark.  N.  P.  C.  10. 

A  contingent  consideration  ap- 
pears to  be  clearly  insufficient  to 
support  a  promise  to  pay  an  ex- 
isting debt.  Where,  therefore,  the 
guarantee  is  in  this  form,  "  I,  G. 
E  M.  hereby  guarantee  the  present 
account  of  H.  M.  due  to  ft.  T.  S, 
It  Co.  of  112/.  4s.  Ad.  and  what 
the  may  contract  from  this  date 
to  the  30th  September  next,*'  the 
guarantee  appears  to  be  void  for 
the  112/.  4s.  Ad.  And  if  void  in 
part,  it  would  be  void  for  the 
whole,  according  to  Lexington  v. 
Clarke,  %  Ventris,  221.    This  ob- 


jection does  not  appear  to  have 
been  taken  in  Russell  v.  Moseley, 
3  Brod.  &  Bingh.  211;  more  fully 
reported  6  B.  Moore,  521. 

•*  In  New  York,  it  has  been  de- 
cided, that  the  consideration,  as 
well  as  the  promise,  must  be  in 
writing;  Sears  v.  Brink,  3  Johns.. 
Rep.  210.  But  if  the  promise  be 
under  seal,  that  of  itself  imports  a 
consideration;  Livingston  v.  Trem- 
perf  A  Johns.  Rep.  416.  And, 
however  sufficient  the  considera- 
tion, the  promise  must  be  in  writ- 
ing ;  Jackson  v.  liayner,  12  Johns. 
Rep.  291.  But  where  the  guaran- 
tee or  promise  to  pay  the  debt  of 
another  is  made  at  the  same  time 
with  the  contract  to  which  it  is 
collateral,  it  is  incorporated  with 
the  original  transaction,  and  be- 
comes an  essential  branch  of  it; 
the  whole  is  one  single  bargain ; 
and  the  want  of  consideration,  as 
between  the  plaintiff  and  the  gua- 
ranteeing party,  cannot  be  alleged; 
Leonard  \.  Vredenburg,  8  Johns. 
Rep.  22,  (2  edit.)  and  the,  cases 
cited  in  the  reporter's  note.  Wain 
v.  Workers,  5  East's  Rep.  10,  is 
recognized,  in  Sears  v.  Brink,  as 
having  given  a  sound  construction 
to  the  statute.  But  the  authority 
of  both  those  cases  has  been  ques- 
tioned by  Chancellor  Kent,  8 
Johns.  Rep.  29.  Lord  Eldon,  in 
Ex  parte  Mine/,  14  Ves.  jun.  190, 
expressed  a  decided  opinion  against 
Wain  v.  Warlters,  saying,  'There 
was  a   variety  of   cases   directly 


(a)  lCromp.&Jer.401, 
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was  a  ease  of  Coe  v.  Bitfield  cited  by  Mr*  ftai*t»iov*frbo 
relied  on  what  fell  from  ■  Richardso*,  Jn »  in  thai  case* 
Every  thing  laid  down  by  that  learned  Judge  is  eatitled  to. 
very  great  weight,  but  I  think  the  meaning  of  Mr.  Justice 
JUdiard&on  was  mistaken*  What  Mr.  Justice  IticJutrdson 
said  related  to  the  first  letter  written  by  the  defendant  loth* 
plaintiff  and  not  to  the  guarantee. 


Den  man,  C.  J.,  and  the  rest  of  the  Court,  expressed; 
their  concurrence. 


.  s« 


Rule 


contradicting  it/  Chief  Justice 
Parsons,  and  Chief  Justice  Parker, 
have,  in  effect,  overruled  it ;  Html 
v.  Adams,  5  Mass.  Rep.  360; 
Adams  v.  Bean,  IS  Mass.  Rep. 
139;  and  Chief  Justice  Swift  has 
stated  the  Teasons  for  his  unwil- 
lingness to  consider  the  case  as 
authority,  in  a  very  learned  opi- 
nion, which  is  inserted  in  Mr. 
Day's  edition  of  East's  Reports, 
vol.  5,  p.  90.  In  New  Jersey,  the 
Supreme  Court  have  lately  decided 
that  it  is  not  necessary  that  the 
consideration  of  a  written  under- 
taking to  pay  the  debt  of  another, 
should  be  expressed  in  or  appear 
upon  the  alleged  agreement; 
Buckley  v.  Bcarthky,  3  South. 
Rep.  570.  One  of  the  judges, 
however,     dissented,    upon    the 


ground  that  the  wrktea 
random  did  not  contain,  as  wttt 
the  consideration  as  the  pipasist. 
In  Pennsylvania,'  the  Act  of  Ail* 
serably,  for  Preventions  Fratdi 
and  FVrrjories,  oonjaias  •no  en*i» 
sion  upon  the  subject  of  a  proata* 
or  agreement  to  answer  for  las 
debt  of  another.  In  Virginia,  taa 
statute  requires  only  .that  the  pre* 
mile  should  be  in  writing;  FitmU 
v.  P«tton>  5  Crancb,  14*.  The 
Court,  however,  said,  their  opinion 
in  that  case  was  notdetaraanedby 
the  circumstance,  there  being  a. 
consideration  expressed  in .  tt» 
assignment  ;*  Qmrdom,  fir  peWa> 
15  Ves.  jun.  asen^— Note  le 
American  edition  of  Vaaey,  xi. 
986. 
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.  •       .  >    ''GARtttCHAfctv.  Hotfcrffetf.  Ji  , 

■  »  .  ' 

* 

ASSUMPSIT  for  work  and  labour  &c,  in  which,  by  an  The  vtile  of %» 
onto  of  nfei  piiia  Made  at  die  last  Norfolk  summer  as-  T'?  G\£>  re" 

•^  ■  ■  quiring  the 

lima,  it  was.  ordered  by  the  Court*  with  the  consent  of  the  grounds  of  ob- 
psrties,  that  a  verdict  should  be  entered  for  the  plaintiff  for  ^ar^tobe 
XOl.  damages  and  40t.  costs,  subject  to  a  reference  to  8tated  uP°n 

w      m  .  .  .  a-.  .^    a  rule  nisi  to 

Mn  Wmlttr,  a  surveyor,  who  was  to  be  at  liberty  to  certify,  set  it  aside,  ap- 
ts  the  associate  what  should  be  paid  for  the  whole  of  thc.Plie°. fo  the 

r  certificate  of  rp 

work  done  by  the  plaintiff  for  the  defendant;  and  that  the  arbitratorem- 
tfcooiate  should  be  at  liberty  to  enter  a  verdict  according  to  certain  the  ** 
wch  valuation ;  the  plaintiff  thereby  admitting  the  receipt-  amount  due 

,    -  •         „  ,     .  „  .     from  the  de- 

vf  him  of  certain  moneys!  and  the  payment  of  a  certain  fendant  to  the 


rat*  Court:  so  as  W%  should  make  and  deliver  his -pWntiff,  and 

•«  •  •  •       -.     m  .1  *      i  lo  cert"y tne 

cwtiieate  m  wrttmg  of  and  concerning  the  matters  referred-  8ame  to  the 
to  the  associate  before  a  certain  time  ;■  with  liberty  however  •  JJJ^a,[eJ^[ 
to  enlarge  the  time;    W.  to  have  power  to  examine  the  diet  is  to  be 
puties  imd  their  witnesses  on  oath,  end  the  parties  to  be  cordingW." 
bmad  to  produce  «II  books,  and  papers  relating  to  the- 
Mttm  in  difference?   any   party  wilfully  preventing  IV. 
bom  making  his  certificate,  to  pay  such  costs  as  this  Court 
*osU  think  reasonable  and  just:  the  costs  of  the  cause, 
reference,  and  certificate,  to  abide  the  event  of  the  said  re- 
ference ;   and  that  both  parties  should   abide  by  the  certi- 
ficate, and  should  neither  of  theto  britig  any  Writ  of  error, 
°r  prosecute  any  action  or  suit  at  law  or  in  equity  against 
IV**  or  against  each  other {  and  that  either  party  should  be 
*t  liberty  to  move  to  make  the  order  a  rule  of  Court. 

A  certificate,  ascertaining  the  amount  due,  having  been 
*«nt  by  W.  to  the  associate,  the  order  was  in  the  following 
Michaelmas  term  made  a  rule  of  Court ;  and  on  the  same 
<ty  Stories,  Serjk,  upon  certain  affidavits,  obtaiued  a  rule, 
idling  upon  the  defendant  to  shew  cause  why  the  valua- 
tion of  Mr.  Walter  made  in  this  cause  should  not  be  set 
**ide,  and  a  new  trial  had.    The  grounds  upon  which  it 
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1834.  was  sought  to  set  aside  this  valuation  were  not  set  out  in 
the  rule  nisi,  and  therefore,  on  its  coming  on  to  be  heard 
in  this  term, 


Carmichael 

v. 

Hoi'ciiEir. 


Storkes,  Serjt.  was  called  upon  to  support  bis  rule. 
This  is  not  an  award  upon  a  regular  reference  at  nisi  prius. 
The  reference  was  not  to  make  an  award,  but  to  ascertain 
the  amount  due  and  certify  it  to  the  associate,  who  was 
thereupon  to  enter  a  verdict  for  the  amount.  This  in  no 
respect  has  the  qualities  of  an  award,  so  that  either  party 
could  take  advantage  of  it  as  such.  It  could  not  be  en- 
forced by  attachment,  nor  could  an  action  be  brought 
upon  it.  The  only  remedy  which  the  plaintiff  could  have, 
would  be  upon  the  verdict,  over  which  this  reference  has 
no  immediate  control.  [Patteson,J.  This  is  nothing  more 
than  an  ordinary  certificate,  though  under  an  order  of 
reference  with  rather  larger  powers  than  usual.] 

Denman,C.  J. — lam  disposed  to  think  that  the  rule 
requiring  the  grounds  of  objection  to  be  set  out  in  the 
rule  nisi  does  apply  in  this  case.  I  think  that  it  is  in  sub- 
stance an  award.  If  it  is  moved  to  set  it  aside  as  an 
award,  the  particular  objection  should  be  set  out  according 
to  the  rule. 

Littlkdale,  J.  and  Taunton,  J.  concurred. 

Patteson,  J. — Either  this  is  a  note  to  the  officer,  or  it 
is  an  award.  If  it  was  merely  a  note  to  the  officer,  the 
motion  should  have  been  differently  framed.  The  defend- 
ant should  have  applied  to  set  aside  the  verdict. 

Rule  discharged* 


HILARY  TERM,  IV  WILL.  IV. 

?nt  one  &c.  r.  Morgan,  Executrix  of  Morgan. 

PSIT.     The   defendant   pleaded    that   she  had  Plene  admi- 
inistered,  and   that  "  she  hath  not  nor  had  on  the  |£^£'"d 

hibiting  the  bill  of  the  said  plaintiff  in  this  behalf,  the  lime  of  the 

til*  »  i    *     i  »>  exhibiting  of 

ny  time  since  hath    had  any  goods  or  chattels    t/ie  ^-//  plead- 
re  of  the  testator  at  the  time  of  his  decease  to  be  *d  nfter  .t,,c  r 

.       .  Uniformity  of 

red.     Replication  :    that  the  defendant  "  on  the  Process  Act, 
hibiting  the  bill  of  the  said  plaintiff  in  this  behalf  t*W-4{c.399) 

°  r  whs  held  alter 

s  goods  and  chattels"  &c.  which  were  of  the  tes-  verdict  to  refer 
he  time  of  his  decease,  in  her  hands  to  be  ad  mi-  nenctment  of 

of  great  value.     Upon  this,  issue  was  joined.  the  wit. 

•it#.«  m  i      ,i  i  •  Whether  the 

trial  before  Falteson,J.  at  the  Carmarthen  spring  service  of  a 

833,  it  appeared  that  the  action  was  commenced  writof  sum- 

*  mons  under 

f  summons  sued  out  on   the  8th,  and  served  on  t  W.4,  c.39, 
December,  1832,  on  which  the  amount  of  the  debt  in  whjch  *" 

7     .      '  ^       executor  is 

eased  as  required  by  the  rule  (a),    but  in  which  not  described 

idant  was  not  described  as  executrix.   The  learned  8entative  cha- 
futed  to  receive  evidence  tendered   by  the  plaintiff  racter,  is  no- 
having  come  to  the  hands  of  the  defendant  after  tne  Com- 

of  summons  served,  or  to  permit  the  defendant  to  oie»ce.ment  °" 

r  an  action 

payment  of  debts  of  equal  degree  by  her  as  execu-  against  him 
lequently   to  that  period;   deciding  (against   the  J^*1^*" 
t  for  the  plaintiff)  that  the  day  of  exhibiting  the  as  to  render 
itioned   in   the   issue,  must  be   taken   to   be   the  a  devastavit  if 
which  the  action  was  commenced   by  the  writ  of  he  pay  debts 

of  an  equal 

s,   and  not  the  day  of  filing  the  declaration ;  and  degree  with 
the  argument  for  the  defendant)  that  though  the  ^^t^ 
summons  did  not  describe  the  defendant  in  her  re-  service  of 
tive  character,  it  was  such  notice  of  an  action,  that  sumroon!S  nnd 
Id  be  liable  to  a  devastavit  in  respect  of  payments  the  filing  the 

r  .  ,       ,  r  declaration, 

ently  made  of  debts  of  equal  degree  with   that  of  qUiSre. 

ntiff.     Both  parties  being  confined  to  the  time  of 

ice  of  the  process,  the  case  went  to  the  jury  upon 

ence  given  of  assets  and  administration  up  to  that 

The  jury  upon  this  evidence  found  a  verdict  for 

(«)  H.  II.  2  If.  4,  reg.  II. 

in.  g 


First  point: 
Relntion  of 
allegation  to 
commence- 
ment of  ac- 
tion. 


Second  point : 
Relation  to 
tiling  of  decla- 
ration. 
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the  plaintiff,  damages  20/.  In  the  following  Easu*r  teri» 
Chilton,  for  the  defendant,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  the  improper  rejection  of  the  **vl" 
dence  of  payments ;  against  which 

John  Evans  and  JE.  V,  Williams  now  shewed  cause.  The 
evidence  was  properly  rejected.  The  issue  must  be  under- 
stood to  relate  to  the  commencement  of  the  suit,—- or  to  the 
filing  of  the  declaration, — or  it  is  insensible. 

I.  If  the  allegation  in  the  defendant's  plea  means  that  the 
defendant  had  not  assets  at  the  time  of  the  commencement 
of  the  suit,  then  the  verdict  is  right,  for  the  payment  of 
debts  by  the  defendant  since  that  time  could  not  be  given 
in  evidence  under  the  issue ;  and  therefore  the  question  aa 
to  the  effect  of  the  service  of  the  writ  of  summons,  aa 
a  notice  to  the  defendant  of  an  action  commenced,  cannot 
arise.  It  is  obvious,  that  if  the  service  of  process  was  not 
notice  to  the  executrix,  the  payments  afterwards  made  bj? 
her  of  debts  of  equal  degree,  without  notice  of  an  action  com* 

* 

nienced  against  her  as  executrix,  should  have  been  pleaded* 
II*  If  the  plea  is  to  be  taken  as  alleging;  that  the  de* 
fendant  had  fully  administered  up  to  the  time  of  filing,  the 
declaration,  it  is  demurrable.  If  an  executor,  with  notice 
of  action,  chooses  to  make  payments  of  debts  of  equal 
degree  after  action  brought,  he  commits  a  devastavit*  And  if 
it  be  a  devastavit,  the  plaintiff's  right  cannot  be  affected  b$ 
the  payment.  It  is  said  that  in  this  case  the  defendant  had 
not  notice  of  the  action  being  commenced  against  her  ia 
her  character  of  executrix,  and  some  case?  hqve.been  cged 
from  Com.  Dig.  Administration  (C.)  to  shew  that:  a. 
summons  was  no  notice  of  action.  But  those  were  casei 
upon  original  writs  and  latitats,  upon  which  there  was  no? 
thing  to  shew  what  was  the  nature  of  the  demand.  A  writ 
of  summons  differs  from  the  process  formerly  in  use  in  thit, 
that  the  amount  of  the  demand  is  specified  at  the  back  of 
the  writ,  and  therefore,  although  the  former  process  waf 
not  considered  sufficient  notice,  this  may  be  so. 
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III.  Supposing  the  issue  to  be  insensible,  the  defend-         1834. 
is  not  entitled  to  apply  to  the  Court  for  a  repleader, 
for  k  it  a  well-established  rule  that  a  repleader  cannot  be 
warded  iu  favour  of  the  person  who  made  the  first  fault  in 
akadkig;  YiMtz  Practice  (a),  Jones  v.  Bodenham  (b),  Web-  Jhird.  P°int.: 

.  .  .  Issue  insensi- 

ier  v.  Bammter{c).  Here,  if  the  issue  tendered  by  the  ble. 
leplicatsoB  is  insensible,  so  also  is  the  plea.  [Taunton,  J. 
[  ata  not  think  we  have  any  thing  to  do  with  the  question 
af  repleader.  If  it  had  been  asked  for,  we  might  have 
eomidered  of  it.  Denman, C.J.  The  real  point  is,  what 
is  the  meaning  of  the  expression,  u  the  exhibiting  of  the 

bill  of  the  plaintiff.9'   The  Court  are  disposed  to  think  that 

t  a%eans  the  commencement  of  the  suit.] 

ditto*  and  WkUcombc,  contra.    The  defendant  is  not 
driven  to  shew  that  "  exhibiting  the  bill,"  means  the  filing 
if  the  declaration,  for  the  affirmative  of  the  issue  lies  upon 
ae  plaintiff,  who  has  replied,  that  at  the  time  of  exhibiting 
the  bill  the  defendant  had  assets.     It  is  for  the  plaintiff 
therefore   to   affix   a  definitive   meaning    to    the    words. 
Befere  the  Uniformity  of  Process  Act,  "  exhibiting  the 
bin"  was  equivalent  to  the  filing  of  the  declaration.   At  the 
tntl  the  plaintiff  himself  contended  for  this  construction,  and 
iamted  that  he  was  entitled  to  give  evidence  of  assets  up  to 
Ae  time  of   filing  the   declaration.    [Denman, C.J.  He 
ttfa  the  argument  both  ways.]     It  is  material  to  look  at 
the  consequences   of  the  plaintiff's  having   accepted  the 
*we  in  its  present  form.     If  he  had  replied  that  the  de- 
fendant had  assets  at  the  time  of  the  commencement  of 
the  wit,  the  defendant  might  have  rejoined,  that  at  the 
tine  the  had   no  notice  of  the  action.     In  Dyer(d)  it  is 
md,  that  "if  an  executor  pay  a  just  debt  after  a  writ  sued 
°*t,  and  before  notice  of  it,  or  summons  first  served,  then 
}{  "  a  good    plea."      Bro.    Abr.  Executors,  pi.  43  (e), 


(*)  931  in  the  9th  edition.  (rf)  32  a  in  margin. 

(*)  5  Mod.  S25.  (e)  Translated  1 1  Vin.  Abr.  295. 

(0  I  Dougt.  396,  per  Bulkr,  J. 

Q2 
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1834.         is  to  the  same  effect.     [Deitman, C.J.  I  do  not  see  how 
that  is  in  dispute.     There  is  no  doubt  that  the  learned 


llics 


Moruak. 


v.  judge  is  wrong,  if  the  words  have  the  meaning  which  you 

ascribe  to  them.]     The  time  of  exhibiting  the  bill  never 
did  mean   the  commencement  of  the  suit.     [Patteson,J. 
There  1  think  you  are  wrong.]     It  never  meant  the  suing 
out  of  the  process.     [Patteson,J.  That  is  different.]    If 
the  words  have  any    meaning    at    all,    they    must     have 
a  meaning  analogous  to  that  which  they  had    before  in 
Courts  of  Law,  which  was  filing  the  declaration.     [Pat- 
te$ou,J.  Exhibiting  the   bill  never  did   mean  "filing  the 
declaration."     The  fallacy  of  your  argument  lies  in  con- 
sidering that  it  was  so.     In  point  of  law  the  bill  of  Mid- 
dlesex was  sued  out  against  the  party  as  process  in  another 
cause,  and  when  he  was  in  custody  a  bill  was  filed  against 
him  as  a  prisoner.  This  was  the  commencement  of  the  suit.] 
The  exhibiting  the  bill  is  rather  analogous  to  the  filing  of 
the  declaration  than  to  the  service  of  the  writ  of  summons. 
The  bill  filed  against  the  party  formerly  was  contempo- 
raneous  with    the  declaration,   and   when  the   expression 
used  in  this  plea  and  replication  was  employed,  it  was  in- 
tended to  relate  to  time. 

Perhaps  the  proper  way  of  considering  the  words  is  to 
treat  them  as  insensible;  and  if  that  be  so,  the  verdict 
cannot  stand.  The  words  are  altogether  insensible,  be- 
cause they  have  now  no  technical  sense,  nor  any  sense  in 
which  ordinary  persons  can  understand  them. 

It  is  said  that  every  payment  between  the  commence- 
ment of  the  suit  and  the  declaration  would  be  a  devastavit. 
That  would  not  be  so,  unless  the  defendant  had  notice  of 
the  nature  of  the  action.  In  Com.  Dig.  Administration 
(C.  2),  it  is  laid  down,  that  "  if  a  suit  be  commenced  by  one, 
an  executor  may  pay  another  till  he  has  notice  of  the  suit." 
[Patteson,J.  Have  you  found  any  case  where  the  action 
was  by  original,  in  which  such  a  plea  has  been  put  upon 
the  record  ?]     Corbett's  case  (a). 

(a)  2  Leon.  Case  88,  p.  tiO. 
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Dknman,  C.  J. — This  is  an  action  against  an  executrix,         1834. 
to  which  she  pleads  that  she  had  fully  administered  at  the 
time  of  exhibiting  of  the  bill,  and  the  issue  is,  whether 
she  had  assets  at  the  time  of  exhibiting  the  bill.     The  de- 
fendant at  the  trial  tendered  evidence  of  payments  made 
since  the  commencement  of  the  action  by  writ  of  summons, 
and  before  the  filing  of  the  declaration.     This  evidence 
was  objected  to,  and   was   rejected  by  the  learned  judge. 
If  the  words  "  exhibiting  the  bill"  are  understood  in  one 
sense,  they  state  a  defence;   if  in  another,  they  do  not. 
If  we  understand  them  in  the  former  sense,  the  rejected 
evidence  was  immaterial.     I  think  we  must  understand  the 
words  in  the  same  sense  as  any  ordinary  intelligent  person 
would  do.     Before  the  act  for  the  uniformity  of  process, 
the  words  meant  the  commencement  of  the  suit,  and  that, 
1  think,  must  be  taken  to  be  their  meaning  now.     The  evi- 
dence therefore  being  immaterial  to  the  issue,  was  properly 
rejected. 

Littledale,  J. — I  am  entirely  of  the   same  opinion. 
Before  the  Uniformity  of  Process  Act  the  exhibiting  the 
bill  was  the  commencement  of  the  suit,  and  when  this  ex- 
pression was  used  in  pleading,   it  was   only  an  informal 
mode  of  saying  "  the  commencement  of  the  suit/'    Before 
the  act,  the  words  had  a  definite  meaning.     Now,  it  is  said, 
the  words  are  insensible,  and  the  trial  which  has  taken 
place  upon  this  issue  is  .a  nullity.     I  think  that  it  is  not  so. 
"emust  give  effect  to  the  words,  if  we  can  do  so.     They 
have  not  that  technical  meaning  which  they  previously  had, 
hut  they  are  words  of  description  of  which  every  one  knows 
the  meaning.     As   no  objection  was  taken  by  demurrer, 
We  must  understand   the   words   in  their  popular  sense. 
The  bill  and  the  declaration  were  not  the  same.     A  de- 
Oration  presupposed  that   a  bill  had    been  filed.     You 
c°uld  not  declare  against  a  prisoner  until  a  bill  was  filed. 
A'  the  law  stood  at  one  time,  until  altered  by  statute,  the 
*'»t  of  a  bill  might  be  assigned  as  error,     Whether  the 
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latitat  or  the  bill  was  originally  the  commencement  of 
the  suit,  is  very  doubtful.  In  TidcTs  Practice  (a)  it  is  said, 
that  anciently  the  first  process  was  a  plaint,  then  an  attach- 
ment, then  a  bill  of  Middlesex,  if  the  defendant  resided  in 
that  county,  and  if  he  did  not,  a  latitat.  The  origin  of 
all  these  proceedings  is  involved  in  great  obscurity.  A  fic- 
tion was  subsequently  adopted  of  supposing  the  defendant 
in  the  custody  of  the  marshal,  then  a  bill  upon  that  sup- 
position was  filed  against  him.  The  bill  was  therefore 
then  considered  as  the  commencement  of  the  action. 
Though  the  language  used  in  the  plea  is  not  applicable  nt 
the  former  technical  sense  of  the  words,  it  would  be 
Understood  by  the  community  at  large.  No  objection  has 
been  taken  by  demurrer.  The  issue  therefore,  in  my  opi- 
nion, was  well  joined,  and  the  verdict  must  stand. 

Taunton,  J. — This  question  arises  ontWilL  4,  c.  59, — 
the  Act  for  Uniformity  of  Process  in  Personal  Actions.  The 
principal  object  of  that  act,  as  appears  from  the  preamble, 
was  to  remedy  the  great  variety  and  multiplicity  of  process 
in  personal  actions  in  the  Superior  Courts  of  Law  at  West- 
minster. I  shall  not  enter  into  the  discussion  of  what  the 
old  law  was.  1  agree  that  it  may  be  clear  that  payment 
of  other  debts  after  the  commencement  of  the  suit  is  a  dis- 
charge to  the  executor  if  he  receives  no  notice  of  the  rie- 
maud  :  but  upou  the  pleadings  in  this  case  it  is  not  neces- 
sary to  consider  the  question  of  notice.  It  does  not  arise 
if  the  words  "  exhibiting  the  bill"  mean  commencement  of 
suit.  Since  the  Uniformity  of  Process  Act  there  is  no 
such  proceeding  as  exhibiting  a  bill.  The  suing  out  the 
writ  of  summons  is  now  the  commencement  of  the  suit. 
The  words  ,f  exhibiting  the  bill*  are  first  used  by  the  de- 
fendant in  her  plea  in  bar,  and  they  must  be  intended  to 
have  been  used  by  her  with  an  appropriate  meaning. 
The  only  appropriate  meaning  is,  that  at  the  commence- 

t*t  Pace  UK 
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merit  of  the  suit  she  had  no  assets.  No  injustice  is  done 
to  the  defeudant  by  supposing  that  she  intended  to  plead 
a  good  plea.' 

Pattesoh,J. — I  am   entirely   of   the    same    opinion. 
My  opinion  has  fluctuated  considerably  during  the  pro- 
gress of  the  discussion,     t  was  struck  at  one  time  with  the 
trgument  urged  for  the  defendant,  that  we  should  alter  the 
law  if  we  held  service  of  the  summons  to  be  notice  of  the 
mit*     But  the  question  comes  to  this,  whether  the  words 
"  exhibiting  the  bill"  mean  the  time  of  declaring,  or  the 
commencement  of  the  suit.   These  words  always  did  mean 
the  commencement  of  the  suit.     By  the  Statute  of  Limi- 
tations* £1  Jac.  1,  certain  personal  actions  are  to  be  com- 
menced within  six  years.    This  is  the  language  used, "  shall 
be  commenced  and  sued  within  the  time  hereafter  expressed." 
What  is  the  mode  of  pleading  that  statute  ? —  That  the 
cause  of  action  did  not  accrue  within  six  years  before  the 
eihibiting  of  the  bill  of  the  said  plaintiff  against  the  said 
defendant.    There  the  words  mean  the  commencement  of 
the  suit,  whether  used  by  the  plaintiff  or  the  defendant. 
When  the  defendant  uses  these  words  in  her  plea,  she  uses 
them  with  this  meaning.     If  the  plaintiff  does  hot  treat 
them  as  baring  the  same  meaning,  that  cannot  alter  the 
mewing  of  the  words.     I  therefore  quite  agree  with  the 
tit  of  the  Court  in  thinking  that  the  evidence  was  pro- 
perty rejected. 

Rule  discharged  (a). 

(a)  An  administratrix,  who  was      ginalis;    the    plaintiff   demurred, 
s**edbj  frill,  pleaded  that  she  had  no      and  bad  judgment.    Sevimack   v. 
die  impetntionis  bre? is  ori-      Marshall,  8  Mod.  388. 
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1334. 

Pitt  r.  Coombs.— In  the  matter  of  Charles  Pitt. 

A  blight  devia-  MR.  PITT  in  person  applied  to  be  discharged  from  the 

tion  will  not  ...  ,,..,,, 

deprive  a  custody  of  the  sheriff   of  the  county  of  Middlesex,  upon 

party  returning  affidavits  which  contained  the  following:  statement.  On  the 
troni  attend-  ° 

ance  in  a  preceding    Wednesday,    Mr.  Pitt,    having   succeeded  in 

Justice°of  his    ma'cmg  a  ril'e  absolute  in  a  cause   in  which  he  was  a  party, 

privilege  from    left  the  Court  of  King's  Bench,  at  about  six  o'clock  in  the 

Where  a       evening,  and  proceeded  immediately  to  his  office  in  Adam 

party  is  arrest-  Street,  Adelphi,  where   he  took  refreshments :  having  re- 
ed under  an  . 
attachment  for  mained  there  three  quarters  of  an  hour  he  quitted  his  office, 

contempt  of  fQr  lne  pUrp0se  of  going  to  his  residence  in  Somers'  Town; 
paying  money,  intending  on  his  way  to  call  at  the  Rule  Office,  for  the  pur- 

tled'toh  Cdis-  Pose  °f  getlmg  a  C0PV  of  his  rule.  Before  he  had  quitted 
charged  upon  the  street  in  which  his  office  was  situated,  he  was  arrested 
amount  to  the  ^J  an  °fficer  °f  lne  sheriff  of  Middlesex,  upon  an  attach- 
officer.  ment  for  contempt  in  not  paying  a  sum  of  money,  pursuant 

to  an  order  issuing  out  of  the  Court  of  Chancery.  The 
officer  accompanied  him  to  the  Rule  Office,  where  he  ob- 
tained his  rule,  and  then  took  him  to  a  lock-up-house  in 
Cursitor  Street ;  whence  he  was  subsequently  removed  to 
Wbitecross  Street  Prison.  Mr.  Pitt  tendered  to  the 
officer  arresting  him  the  amount  for  the  non-payment  of 
which  the  attachment  was  issued,  but  the  latter  refused  to 
accept  it,  assigning  no  reason  for  his  refusal.  The  Court, 
upon  hearing  this  statement,  said,  that  the  matter  ought  to 
be  inquired  into,,  and  that  there  must  be  a  rule,  but  re- 
fused to  make  it  absolute  in  the  first  instance. 

Upon  affidavits  made  in  answer  to  the  above  statement, 
which  alleged  that  Mr.  Pitt  had  left  the  Court  of  King's 
Bench  shortly  after Jfoe  o'clock,  had  arrived  at  his  office  at 
about  twenty  minutes  after  five,  and  quitted  it  at  seven :  that 
proceeding  along  Adam  Street,  he  went  into  the  shop  of  a 
tailor,  upon  which  the  officer  (who  had  been  watching  him 
from  the  time  of  his  entering  his  office),  immediately  fol- 
lowed him  into  the  shop  and  there  made  the  arrest. 
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Dampier,  on  the  following  day,  shewed  cause.  A  party  is  1834. 

protected  from  arrest  only  whilst  on  hi*  way  from  the  Court 
>f  Justice  to  his  residence.     Here,  by  the  long  stay  which 
Mr.  Pitt  made  at  his  office,  and  more  particularly  by  his 
legating  from  his  course  by  entering  the  tradesman's  shop,  p^J^on 
le  has  forfeited  bis  right  to  this  privilege.  from  arrest. 

With  regard  to  the  other  point  made  respecting  the  tender  Second  point : 
of  the  money,  it  is  unnecessary  to  offer  any  argument  to  the  0fftcer. 
Court,  as  the  arrest  was  upon  an  attachment  for  contempt 
issued  out  of  the  Court  of  Chancery,  which  could  not  be 
purged  by  payment  of  money.     [Denman,  C.  J.  No,  there 
is  nothing  in  that.] 

Mr.  Pitt,  in  person,  supported  his  rule. 

Den  man,  C.  J. — That  doctrine  concerning  deviation 
Would  be  very  alarming,  if  allowed  to  be  carried  to  the  extent 
contended  for.  Officers  ought  not  to  dodge  parties  so  narrowly 
Oft  their  way  home  from  Courts  of  Justice.  Parties  ought  to 
bzsubst ant tally  privileged  from  arrest, whilst  returning  home 
from  the  Court,  both  for  the  dignity  of  the  Court  and  the 
orderly  proceeding  of  its  business.  This  is  a  weaker  case 
lhan  that  of  Lightfoot  v.  Cameron  (a). 

Little  dale,  J. — There  was  a  case  of  a  man  returning 
to  Portsmouth,  after  attending  the  Winchester  assizes,  in 
'Which  it  was  held,  that  a  little  deviation  could  not  deprive 
tlie  party  of  his  privilege  from  arrest. 

Taunton,  J.  and  Patteson,  J.  concurred. 

Rule  absolute  (6). 

(<•)  2  W.  Bla.  1113.  Court  of  Quarter  Sessions,  did  not 

(b)  And  see  Ltmtley  t.  — — ,  1  lose  his  privilege  by  going  into 

Crompu  &  Met  son,  579.;  where  it  a  picture  shop  on  his  way   from 

was  held  that  a  practising  Harris-  sessions,  although  it  might  have 

ter  who  is  privileged  from  arrest,  been  otherwise  if  he  had  stayed 

eondo,  mornndo,  et  redeundo,  in  in  the  shop  an  unreasonable  time, 
hit  professional  attendance  at  the 
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1854. 

V-P*V*W  William  Thorpe  v.  Eyre. 

In  an  action  AN  action  having  been  brought  by  Eyre  against  one  Edward 
nant  of  White-  Thorpe  for  the  amount  of  his  bill  of  costs  as  an  attorney, 
^"Ji™?** jl"s  Edward  Thorpe  suffered  judgment  by  default,  whereupon 
matters  indis-  Eyre  signed  judgment,  and  on  31st  May,  1831,  issued  a  fi. 
Ikredto  C^      ^a#  *nto  Bucks.     The  sheriff  received  the  writ  on  6th  June, 

who  is  to  de-  1831,  and  soon  afterwards  seized  certain  crops  of  corn,  &c. 
termine  what      ,  .  ,       ,    .       .  •  t_     r  »t»  j 

shall  be  done     then  growing  upon  land  in  the  parish  of   lowersay,  and 

with  resoect  to  other  goods.  Edward  Thorpe,  on  the  22d  June,  was  sur- 
awards,  with  *    rendered  to  prison  by  his  bail,  and  in  September  following 

Un^thatfrora  t0ok  the  benefit  of  the  Insolveilt  Debtors'  Act(«).  The 
the  date  of  his  plaintiff,  William  Thorpe,  was  appointed  assignee.  The 
tenancy  shall  croPs  being  claimed  by  William  Thorpe  as  his  property,  the 
cease,  and  that  sheriff  obtained  a  rule  under  the  Interpleader  Act  (6),  call- 
in  a  month  lnS before  the  Court,  the  execution  creditor  and  the  adverse 

deliver  up  pos-  claimaut.     The  parties  having  appeared,  the  Court  ordered 

session  to  B.  .  . 

Possession  is     that  an  action  should  be  brought,  in  which  William  Thorpe 

inY*  "X?  sh°U,d  be  P,aintiff'  and  EVre  defenda"t,  in  which  the  two 
creditor  of  A.,   following   issues   should   be   raised: — First,   whether  the 

fsswwexecu-  croPs  were,  at  the  time  of  the  execution,  the  property  of 
tioii  against  Edward  Thorpe  or  of  William  T/torpe.  Secondly,  whether 
the  crops  the  judgment  was  void  against  the  creditors  of  Edward 

growing  on       Thorpe,     In  pursuance  of  this  direction  of  the  Court  the 
Held,  that  present  action  was  brought,  and  came  on  for  trial  at  the  last 

JJ  322222 Bucks  sPrins assize8' before  Bolland>  B* when  the  f°lk>w- 

the  tenancy,      ing  facts  appeared  : 

that  the  award      Edward  Thorpe  had  been  tenant  to  William  Thorpe,  of 

was  admissible  lands  iu  the  parish  of  Towersay,  for  the  arrears  of  the  rent 
in  evidence 
upon  the  trial 

bLweln  B.  «  7  Gto-  *'  «■  "■  (b)t&*W.4,  c.  56. 

and  JD.,  upon 

the  question)  whether,  at  the  time  of  the  execution,  the  crops  were  the  property  of  A,  or 

of  B. 

A  tenant,  whose  tenancy  is  determined  after  Lady-day, by  an  agreement  which  is  silent 
as  to  way-going  crops,  is  not  entitled  to  such  crops  under  a  custom  which  gives-  to  die 
tenant  such  crops  upon  a  regular  expiration  of'  a  Lad$~day  tenancy, 

Sembie,  that  the  S2d  section  of  7  Geo,  4,  c.  57,  as  to  voluntary  preferences  by  insol- 
vent debtors,  does  not  render  a  judgment  void  as  against  the  creditors,  unless  obtained 
by  colluuon  with  the  insolvent. 
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for  which  a  distress  was  made  on  behalf  of  William  Thorpe.  1884. 
Edward  T.,  considering  the  distress  illegal,  brought  trespass 
against  William.  At  the  same  time  he  also  brought  an  ac- 
tion against  WilUam  for  work  and  labour,  and  his  service* 
as  bailiff,  which  character,  and  not  that  of  tenant,  he  alleged 
that  he  bad  latterly  held. 

Both  causes  coming  on  for  trial  at  the  Bucks  Spring 
assizes,  1831,  they  were,  by  an  order  of  nisi  prius,  referred 
to  a  barrister,  who  was  to  direct  for  what  amounts  the  ver- 
dicts shonld  stand,  to  settle  all  matters  in  difference  between 
the  parties,  and  to  determine  what  he  should  think  fit  to  be 
done  by  any  of  the  said  parties,  respecting  the  matters  in 
dispute  attd  with  respect  to  the  land  mentioned  in  the 
pleadings  in  the  action  of  trespass.     The  arbitrator  pub- 
fished  his  award  on  the  1st  June  following,  and  thereby, 
after  determining  upon  the  other  matters  referred,  found 
with  respect  to  the  land  mentioned  in  the  action  of  trespass, 
ttat  'Edward  T.  held  it  as  tenant  to  William,  and  awarded 
that,  upon  the  delivery  of  his  award,  the  tenancy  should 
case  and  determine,  and  that  within  one  calendar  month 
iferwards,  Edward  T.  should  give  up  the  possession  to 
William.   Edward  quitted  the  land  before  the  expiration  of 
we  month,  and  William  eutered  and  took  possession  of  it. 
The  tenancy  of  Edward  T.  commenced  on  Lady-day,  and 
kj  the  custom  of  the  country,  upon  the  regular  deter- 
mination of  such  a  tenancy,  the  tenant  is  entitled  to  the 
Copt  growing  at  the  time.    The  issue  whether  the  crops 
**re,  at  the  time  of  the  execution,  the  property  of  William 
or  of  Edward,  depended  mainly  upon  the  effect  to  be  given 
to  this  award.     It  was  contended  for  William  that  the 
t**rd  bad  put  an  end  to  the  tenancy  on  the  1st  June,  and 
**t,  therefore,  at  the  time  6f  the  seizure,  the  crops  growing 
°n  the  land  were  his  property.     For  Eyre,  the  execution 
Cf*fitor,  it  was  contended,  that  the  award  being  inter  alia, 
**  aat  evidence  upon  these  issues.    The  learned  baron 
"ttd  that  it  was  admissible,  the  question  being  whether  the 
Hop*  were,  at  the  time  of  the  execution,  the  property  of 


1834. 
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Edward  2\,  which  question  depended  upon  the  award.  It 
was  then  objected  that  the  award  could  not  of  itself  operate 
to  determine  the  tcuancy ;  and  that,  supposing  the  tenancy 
to  have  been  determined  by  the  award,  Edward  was,  by  the 
custom  of  the  country,  entitled  to  the  way-going  crops. 
Upon  this  issue  the  learned  baron  directed  the  jury  to  find 
a  formal  verdict  for  the  plaintiff,  and  gave  the  defendant 
leave  to  move  the  Court  upon  the  point  raised. 
Second  issue.         Upon  the  second  issue,  evidence  of  the  circumstances 

attending  the  course  of  the  cause  of  Eyre  v.  Edward  Thorpe 
was  given,  with  a  view  to  shew  that  the  judgment  came 
within  the  provisions  of  the  32d  section  of  the  7  Geo.  4,  c. 
57(a),  and  was  therefore  void  as  against  William  T.  as  as- 
signee of  Edward  T.  That  action  appearing  to  be  brought 
upou  an  attorney's  bill  which  had  not  been  delivered  a 
month  before  action  brought,  pursuant  to  the  statute,  it  was 
contended  for  the  present  plaintiff  that  the  judgment  was 
vitiated  by  the  non-delivery  of  the  bill.  The  learned  baron 
held  that  this  circumstance  did  not  operate  to  invalidate  the 
judgment,  for  that  the  client  might  well  waive  the  delivery 
of  the  bill ;  but  that  the  fact  of  a  waiver  might  be  a  circum- 


(a)  Which  enacts,  "That  if  any 
prisoner  who  shall  file  his  or  her  pe- 
tition for  his  or  her  discharge  under 
this  act,  shall  before  or  after  his  or 
her  imprisonment,  being  in  insol- 
vent circumstances,  voluntarily 
convey,  assign,  transfer,  charge, 
deliver,  or  make  over,  any  estate, 
real  or  personal,  security  for  mo- 
ney, bond,  bill,  note,  money,  pro- 
perty, goods  or  effects  whatsoever, 
to  any  creditor  or  creditors,  or  to 
any  person  or  persons  in  trust  for, 
or  to  or  for  the  use,  benefit,  or  ad- 
vantage of  any  creditor  or  creditors, 
every  such  conveyance,  assign- 
ment, transfer,  charge,  delivery, 
and  making  over,  shall  be  deemed 


and  is  hereby  declared  to  be  frau- 
dulent and  void  as  against  the 
provisional  or  other  assignee  or 
assignees  of  such  prisoner,  ap- 
pointed under  this  act:  Provided 
always,  that  no  such  conveyance, 
assignment,  transfer,  charge,  deli- 
very, or  making  over,  shall  be  so 
deemed  fraudulent  and  void,  unless 
made  within  three  months  before 
the  commencement  of  such  impri- 
sonment, or  with  the  view  or 
intention  by  the  party  so  convey- 
ing, assigning,  transferring,  chang- 
ing, delivering,  or  making  over, 
of  petitioning  the  said  Court  for 
his  or  her  discharge  from  custody 
under  this  act." 
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stance  toshew  collusion.  Upon  the  general  point,  whether  the         1834. 

judgment  came  within  7  Geo.  4,  c.  57,  sect.  32,  the  learned 

baron  told  the  jury  that  if  they  thought  the  proceedings 

were  bowk  fide  hostile  proceedings,  the  judgment  was  good, 

but  that  if  they  were  of  opinion  that    the  obtaining  the 

judgment  was  fraudulent  and  collusive,  for  the  purpose 

of  defeating  other  creditors,  the  plaintiff  would  be  entitled 

to  their  verdict.     The  jury  immediately  returned  a  verdict 

for  the  plaintiff,  and  in  reply  to  a  question  put  to  them  by 

the  learned  baron,  stated  that  they  considered  the  obtaining 

the  judgment  a  collusive  and  fraudulent  proceeding. 

In  the  following  Easter  term,  the  defendant  in  person 
obtained  a  rule  nisi  for  a  new  trial  upon  both  issues,  the 
grounds  of  his  motion  being,  that  upon  the  first  issue  the 
learned  baron  improperly  received  in  evidence  the  award 
above  mentioned,  and  that  the  verdict  was  against  evidence 
upon  the  second  issue,  and  that  the  judge  had  misdirected 
the  jury  upon  both  issues. 

Biggs  Andrews,    and   Gunning,    now    shewed    cause. 
The  award  was  admissible  in  evidence  upon  both  issues. 
<?t  was  receivable  upon  the  first  issue,  because  it  affected 
the  title  to  the  possession  of  the  land,  and  consequently 
**1so  the  title  to  the  crops.     It  was  receivable  upon  the  se- 
Cond  issue,  because  it  went  to  shew  the  state  of  the  cir- 
cumstances  at  the  time   of   the   obtaining  judgment   by 
default.     The  effect  of  the  award  with  reference  to  the 
Crst  issue,  was  to  put  an  end  to  the  tenancy  from  the  date 
*>f  the  award.     It  was  argued,  upon  Hunter  v.  Rice  (a),  that 
the  award  could  not  affect  the  tenancy,  because  the  sub- 
mission could  not  operate  as  a  surrender.     In  that  case  it 
was  held  that  certaiu  hay  left  upon  the  premises  by  the 
tenant  was  not  transferred  to  the  landlord  by  an  award, 
which  directed  that  it  should  be  delivered  up  by  a  certain 
day ;  but  it  does  not  appear  to  have  been  referred  to  the 

(a)  15  East,  100. 
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18S4.        arbitrator  to  say  specifically  what  should  be  done  with 

)£Tw'mJ'      respect  to  the  hay.     It  only  appears  upon  the  report  that 

«.  the  whole  of  the  disputes  between  the  parties  were  referred 

£yec'  to  arbitration.  Lord  EUenborough  said*  "  There  is  a  dif- 
ference between  property  awarded  to  be  transferred  by  the 
owner  to  another,  and  property  which  is  actually  transferred 
by  the  contract  of  the  owner  through  the  medium  of  lus 
agent."  It  may  *  be  said  here  that  the  tenant  has  made  the 
arbitrator  his  agent  by  the  terms  of  the  order  of  reference, 
gnd  therefore  the  property  was  "  actually  transferred 
through  the  nedium  of  his  agent/'  lu  Hunter  v.  Rkx 
there  is  also  this  other  distinguishing  circumstance,  that 
the  tenant  refused  to  act  in  obedience  to  the  award; 
whereas  here,  at  the  end  of  a  month,  die  tenant  leaves  the 
property,  and  the  landlord  takes  possession,  which  amounts 
to  a  delivery  of  the  possession  by  Edward  T.  In  Doe  d. 
Morris  v,  Ro$ser(a),  it  was  held  that  where  the  lessor  of 
the  plaintiff  and  the  defendant  in  ejectment  had  before  in- 
ferred their  right  to  the  land  to  an  arbitrator,  who  had 
awarded  in  favour  of  the  former,  the  award  concluded  the 
defendant  from  disputing  die  lessor's  title  in  an  action  of 
ejectment.  [PattesoHy  J.  In  that  case  there  was  no  change 
of  property  by  the  award ;  the  award  ascertained  only  to 
whom  the  property  in  fact  belonged;  whereas  here  the 
arbitrator  determines  that  Edward  T.  was  possessed  of  die 
land  as  tenant,  and  then  directs  that  the  tenancy  shall  cease 
from  the  date  of  his  award.  Do  you  find  any  instance  in 
which  an  award  has  been  held  to  transfer  property?  The 
award  merely  determines  the  tenancy.  Taunton,  J. 
Suppose  Edward  T.  had  mown  a  crop  of  hay  after  the 
date  of  the  award,  and  had  sold  if,  could  WUHam  T.  have 
brought  trover  against  the  vendee  ?  Patteson,  J.  He  may 
enforce  the  award  by  attachment]  There  is  another  view 
of  this  case :  which  is,  that  looking  at  the  award,  together 
with  all  the  circumstances,  it  amounts  to  a  surrender  in  law. 

r»  S  £•*,  1& 
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In  Thorn**  v,  Coo*  (a),  -<*.  being  tenant  from  year  to  year, 
iwfarlet  to  Z?.,  and  the  original  landlord,  with  the  assent  of 
4m  accepted  B.  as  his  tenant,  but  there  was  no  surrender  in 
writing  of  -4/a  interest.     Rent  being  subsequently  in  arrear, 
the  landlord  distrained  on  B.'s  goods ;  it  was  held  that  these 
qrcirastaoce*  constituted  a  valid  surrender  of  4.'s  interest 
Ijy  net  and  operation  of  law,  within  the  29  Car.  2,  c.  5,  s.S. 
Wails  ▼.  Atckeum(b)»    The  award  has  been  acted  upon  by 
both  parties     After  Edward  T-  bad  quitted  the  possession, 
and  it  had  been  taken  by  William  !/'.,  the  latter  could  not 
ba?e  maintained  against  the  former  an  action  for  use  and 
occupation.    So  neither  can  the  other  party  say  that  he  had 
•ay  right  subsequently  continuing  in  him.    Therefore,  with- 
out looking  at  the  direct  legal  operation  of  the  award  itself, 
it  ia  submitted  that  all  the  circumstances  taken  together 
Meant  to  a  surrender  of  the  lease.    The  only  question, 
than,  ia  as  to  the  period  of  the  surrender  i    It  must  have 
tabu  affect  from  the  execution  of  the  award,  for  the  award 
htviag  been  acted  upon,  William  T*  could  not  have  reco* 
vend  for  u#e  and  occupation  subsequent  to  that  period. 
With  respect  to  the  right  to  emblements,  or  rather  to  the 
wty*going  crops,  it  is  admitted  that  the  tenant  would  have 
biee  fntitled  to  them,  if  there  bad  been  a  regular  expira? 
tion  of  aLa4j"day  tenancy,  but  here  the  determination  of  the 
tanncy  wa»  of  a  peculiar  kind,  and  does  not  come  within 
the  terms  of  the  custom*     It  is  laid  down  in  the  books, 
Ait  when  a  tenancy  is  put  an  end  to  by  the  act  of  another, 
<*bjthe  act  of  God,  the  tenant  shall  be  entitled  to  emble- 
■uats;  but  here  the  determination  is  by  his  own  act     He 
determined  the  tenancy  himself  just  as  much  as  if  he  had 
urreadered  it ;  and  in  the  case  of  a  surrender,  there  is  no 
doubt  but  that  the  tenant  would  not  be  entitled  to  emble- 
toeoti.     It  is  true,  here,  that  the  tenancy  was  actually  de- 
termined by  the  arbitrator ;  but  where  the  books  speak  of 


310 


1834. 


Thorps 

V. 

Eras* 


(a)  2  Barn.  &  Aiders,  119. 


(6)  3  Bingh.  46$. 
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a  determination  "  by  the  act  of  another/'  it  is  meant  of  the 
act   of  another  over  whom   the  tenant  has   no  control. 
[Taunton,  J.  Emblements  and  way-going  crops  stand  upofl 
very  different  ground.     Emblements  are  by  common  law; 
the  right  to  way-going  crops  depends  upon  custom.    Here, 
it  is  found  that  the  custom  was,  that  where  there  is  a  regular 
Lady-day  tenancy,  and  it  is  determined  in  a  regular  way, 
there  the  tenant  shall  be  entitled  to  the  way-going  ctod*. 
My  impression  is,  that  this  is  a  tenancy  not  determined  m 
a  regular  way,  but  by  the  act  of  the  arbitrator.]  ' 
Second  issue.         Upon  the  second  issue,  it  is  apprehended  that  the  di- 
rection of  the  learned  baron  was  perfectly  correct.     He 
asked  the  jury  whether  they  thought  that  the  action  was  an 
adverse  proceeding,  or  that  the  judgment  was"  voluntary. 
The  jury  answered  that  it  was  voluntary.    The  judge  then 
put  another  question — whether  the  judgment  was  collusive? 
to  which  they  answered  in  the  affirmative.     This*  it  it' ap- 
prehended, would  be  sufficient  to  vitiate  the  judgment  even 
at  common  law.    The  question  now  is,  whether  there  his 
been  a  fraudulent  transfer  or  making  over  of  goods  within 
the  32d  section  of  7  Geo.  4.  c.  57(a).    It  is  submitted  that 
a  judgment  obtained  by  collusion,  though  not  mentioned  in 
the  clause  of  the  act,  is  yet  within  its  provisions.     The  le- 
gislature, after  using  other  words   of  transfer,  adds  the 
expression  "  make  over/9  which  seemB  to  have  been  added 
for  the  purpose  of  comprehending  all   possible  way%  of 
transferring  property  to  a  particular  creditor*     It'w«*T  sakk. 
on  moving  for  the  rule  in  this  case,  that  this  clause  of  the^ 
act  must  be  construed  narrowly,  because  by  another  claftstse 
(the  48th)  which  is  co-extensive  with  it,  a  penalty  is  impoataB  - 
It  may  be  questioned  whether  the  clauses  are  co+eitu«iici 
but  however  this  may  be,  it  seems  to  be  a  rule  thatWts 
the  prevention  of  fraud,  even  though  they  be  penal,  must 
construed  liberally.     This  statute  should  be   beneficially 


(a)  Ante,  p.  316, 


Thorpe 
v. 


HILARY  TERM,  IV  WILL.  IV.  221 

construed  for  the  interests  of  creditors.     In   Herbert  v.         1834. 
Wilcox (/a)9  it  was  held  that  a  payment  by  an  insolvent  to  a* 
creditor,  within  three  months  before  the  imprisonment,  is 
void  within  the  32d  section  of  7  Geo.  4,  c.  57,  although  the        ErRB- 
word  pay  is-  uot  used  in  that  section.     In  Sharpe  v.  Tho- 
mas (Jb)9  it  was  held  that  a  warrant  of  attorney  to  enter  up 
judgment  and  issue  execution,  given  to  a  particular  creditor 
by  one.  who  at  the  time  intends  to  take  the  benefit  of  the 
Insolvent  Debtors'  Act,  is  a  charge  on  the  property,  or  a 
transfer, of  it  by  assignment,  within  the  32d  section  of  7 
Geo.  4,  c.  57.     In  the  report  of  this  case  in  4  Moore  Sf 
Payne,  it  appears  to  have  been  expressly  said  by  Tindal, 
C.  J.,  that  every  clause  in  the  act  which  had  for  its  object 
the  prevention  of  fraud,  must  receive  a  large  aud  liberal 
construction.     [Detiman,  C.  J.    I  think  the  rule  was   not 
granted  upon  any  doubt  as  to  the  law  upon  this  part  of  the 
cite.    I  waa  not  in  Court  at  the  time,  but  I  read  over  the 
notes  with  Mr.  Justice  Parke.     Patieson,  J.  The  rule  was 
griQted.upon  the  grounds  that  the  learned  baron  did  not 
feave  it  to  the  jury  to  say,  whether  Edward  T.  was  in  in- 
•olvent  circumstances  at  the  time  of  the  signing  judgment, 
*&d  that  he  did  uot  properly  explain  to  them  the  meaning  of 
*he  word  u  voluntary."]     The  finding  of  the  jury,  that  the 

•  

JHdgpient  was  obtained  collusively,  is  sufficient.     Tindal, 

*-%  J.,  in  the  case  already  referred  to,  said,  (with  reference 

***  the  question  whether  the  warrant  of  attorney  could  be 

cOnsidered  a  charge  within  the  words  of  the  clause)  "  If 

*^ken  abstractedly, and  by  itself,  perhaps  it  could  not;  but 

^bcjrf  twp  parties  collude  together  for  the  purpose  of  de- 

^^atiag  one  of  the  main  objects  of  the  statute,  it  ought  not 

^Q  avail  them ;  and  the  Court  are  authorized  in  looking  at 

Mie  intents  of  the  parties  at  the  time  the  instrument  was 

^lectted."     That  which  the  parties  cannot  do  directly,  the 

Court  will  not  suffer  them  to  do  indirectly.     The  question 

(a)  6  Bingh.  203;  3  Moore  &  (b)  6  Bingh.  416;  4  Moore  & 

Payne,  515.  Payne,  87. 

vol.  in.  R 
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upon  this  issue  was  for  the  jury.  It  was  left  to  them,  and 
they  have  found  the  judgment  voluntary,  collusive,  and 
void. 


The  defendant,  in  person,  contrd.  The  award  was  not 
admissible  in  evidence  between  the  parties  to  this  action; 
Phillips  on  Evidence,  331.  The  learned  judge  said,  that 
upon  general  principles  it  was  not  admissible,  but  admitted 
it  here,  because  this  was  an  inquiry  to  inform  the  Court  to 
whom  the  property  belonged.  The  inquiry  should  be  ac- 
cording to  the  legal  rules  of  evidence  ;  Rex  v.  Cheadle(a). 
All  the  cases  establish  that  an  award  binds  only  parties  and 
privies. 

But  supposing  the  award  to  be  admissible,  it  clearly  could 
not  operate  to  put  an  end  to  the  tenancy. 

Neither  was  there  any  surrender  by  act  and  operation  of 
law.  Edward  T.  was  in  prison  at  the  time  when  William 
1\  retook  ihe  possession. 

The  property  was  bound  from  the  teste  of  the  writ, 
which  was  previous  to  the  date  of  the  award  (ft) ;  Payne  v. 
Drewe  (c). 

The  tenant  was  entitled  to  the  emblements ;  Bulwer  v. 
Bulwer  (d),  Davis  v.  Eyton  (e).  The  tenancy  was  not  de- 
termined by  Edward  T. ;  Hunter  v.  Rice  (f) ;  1  Rolfs 
Abridgment,  720.  At  Lady-day  the  right  to  emblements 
vested  in  him. 
Second  issue.        The  direction  of  the  learned  judge  upon  the  second  issue; 

it  is  submitted,  was  wrong.     He  stated  to  the  jury  that  if 


(a)  3  Barn.  &  Adol.  833. 

(6)  Anon.  Cro.  Eliz.  174.  That 
was  a  case  before  the  Statute  of 
Frauds,  (95  Car.  2,  cap.  3,  s.  16,) 
which  enacts,  "  That  no  writ  of 
fieri  facias,  or  other  writ  of  execu- 
tion, shall  bind  the  property  of  the 
goods  against  whom  such  execution 
is  sued  forth,  but  from  the  time 
that  such  writ  shall  be  delivered 
to  the  sheriff,  under-sheriff,  or  co- 


roner, to  be  executed."  The  king 
not  being  named,  is  not  within  this 
enactment.  Extents,  and  other 
prerogative  powers,  therefore,  still 
bind  from  the  teste.  See  Mann. 
Exch.  Practice,  Revenue  Branch, 
2d  edit.  35,  39  (y). 
(r)  4  East,  523. 

(d)  2  Barn.  &  Alders.  470. 

(e)  7  Bingh.  154. 
(/)  15  East,  100. 
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the  judgment  were  a  voluntary  proceeding,  it  was  within  1834. 
the  meaning  of  the  S2d  section  of  the  act.  His  lordship 
told  them,  at  the  same  time,  that  the  defendant  had  an 
honest  claim.  If  that  were  so,  surely  every  regular  pro- 
ceeding at  law  must  be  considered  as  adverse.  A  judg- 
ment is  not  a  charge  upon  the  property  within  the  meaning 
of  the  32d  section  of  the  act;  Sugden's  Vendors  and 
Purchasers,  449.  This  clause  requires  a  very  strict  con- 
struction. If  the  Court  should  think  this  judgment  to  be 
a  transfer  within  the  S2d  section,  the  insolvent  will,  under 
the  48th  section,  be  liable  to  a  penalty,  by  imprisonment 
for  three  years.  It  has  been  held  by  the  Insolvent  Debtors' 
Court,  that  every  case  of  fraudulent  preference  is  within 
the  48th  section.  Suffering  a  judgment  and  issuing  execu- 
tion are  not  the  acts  of  parties,  but  they  are  considered  as 
acts  of  the  Court,  done  invitum ;  Doe  d.  Wigan  v.  Jones  (a). 
The  verdict  was  against  the  evidence,  fraud  having  been 
in  fact  presumed,  whereas  the  presumption  should  have 
been  against  fraud. 

Cur.  adv.  vult. 

Dekman,  C.  J.,  in  the  course  of  the  term,  delivered  the 
judgment  of  the  Court. 

After  shortly  stating  the  pleadings  and  the  facts,  his  lord- 
ihip  proceeded  : — 

The  verdict  was  for  the  plaintiff  on  both  issues  ;  finding 
that  the  goods  did  not  belong  to  Edward  T.,  and  that  the 
judgment  and  execution  were  void  as  against  the  plaintiff. 

The  defendant  moved  for  a  new  trial,  complaining  that 
the  verdict  was  against  evidence  on  the  latter  issue,  and  that 
an  award  between  the  two  Thorpes  was  improperly  received 
in -evidence  against  this  defendant,  and  that  the  verdict  pro- 
ceeded on  a  misdirection  as  to  the  law  on  both. 

Whether  the  property  belonged  to  the  plaintiff  or  to 
Edward  T.,  mainly  depended  on  the  effect  to  be  given  to 

* 

(a)  10  Barn.  &  Cressw.  459. 
R  2 
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1834.  the  award  made  in  an  action  between  Edwdrd  T.  and  the 
plaintiff.  Edward  T.  had  held  a  farm,  the  property  of  the 
plaintiff,  as  a  Lady-day  tenant,  in  a  country  where  the  cus- 
tom of  way-going  crops  prevailed,  on  the  regular  expiration 
of  a  Lady-day  tenancy. 

We  have  no  doubt  that  the  award  was  admissible  in  evi- 
dence ;  and  we  think  the  custom  had  no  operation  in  the 
case  of  a  tenancy  so  determined. 

The  award  made  on  the  1st  of  June  ordered  that  Edward 
jT.'s  tenancy  should  cease  at  the  time  of  the  delivery  of  the 
award,  but  that  he  should  give  up  the  farm  a  month  after 
that  period. 

The  plaintiff  had  argued  at  the  trial  that  the  property  was 
changed  by  the  award,  and  the  learned  judge  appears  so  to 
have  directed  the  jury.  We  think  that  the  award  could  not 
of  itself  change  the  property  (a). 

The  plaintiff  at  the  trial  endeavoured  to  maintain  his 
issue,  that  the  judgment  was  void,  by  evidence  that  it  was 
voluntary  within  the  Insolvent  Act.  But  as  that  section 
speaks  only  of  acts  done  by  the  debtor,  we  are  strongly  in- 
clined to  think  that  it  cannot  apply  to  a  judgment,  without 
clear  proof,  at  least,  that  the  insolvent  had  acted  in  collusion 
with  the  creditor,  in  permitting  him  to  obtain  the  judgment 
for  the  purpose  of  giving  him  a  preference  over  other  cre- 
ditors ;  and  we  collect  from  defendant's  statement,  that  the 
learned  baron  so  instructed  the  jury;  but  on  reading  his 
report,  we  apprehend  that  the  jury  had  no  sufficient  evi- 
dence to  support  their  finding. 

Wc  therefore  think  it  desirable  that  both  these  issues 
should  be  submitted  to  another  jury; 

Rule  absolute  for  a  new  trial. 

(a)  As  to  the  change  of  property  in  respect  of  an  alleged  conversion 
effected  by  judgments  in  favour  of  of  the  property,  vide  ante,  vol.  ti. 
the  party  who  recovers  damages      665,  n. 
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Doe,  on  the  several  demises  of  Roberts  and  others,  1834. 

and  of  Leach  and  VVickham,  v.  Whitaker. 

» 

EJECTMENT  for  a  house,  lands,  &c.  ill   Bampton,.in  It  is  no  objec- 
the   county   of  Oxford.     The  declaration   contained    two  hold  grant 

demises:  the  first  by  Roberts  and  others,  and  the  other,  in  that  it  is  made 

.-.  .  upon  the  sur- 

respect  of  different  premises,  by  William  Henri/  Whalley  render  of  a 

and  James   Whalley  Wickham.     The  defendant  appeared  J^*^6 
and  defended  in  respect  of  the  second  demise  only.    At  the  whose  adroit- 
trial   before  Vaughan,  B.,  at  the  Oxfordshire  summer  as-  upon  9UCh 

sizes,  1827,  a  verdict  was  taken  for  the  plaintiff,  subject. to  former  grant, 
i  •  i  •    *n,  i     ■  •       •  i        heen  expressly 

leave  given  to  move  this  Court  upon  several  objections  then  respited,  and 

made  to  the  plaintiff's  title,  the  jury  finding  that  the  man-  of  whose  ad- 

r  9  j     j  e>  .  mittance  at 

sion-house  &c.  were  part  of  a  copyhold  called  Hanks's,  and  any  subse- 

that  the  house  of  William  Higgins  (called  the  New  Inn)  at  §*£*™no 

Bam p ton  is  situate  out  of  the  manor  of  Bampton  Deanery,  entry  in  the 

Upon  motion  made  to  this  Court  accordingly  and  by  con-      j^or  )s  \t  an 

sent,  it  was  ordered  that  a  case  should  be  stated  for  the  objection  to 

opinion  of  this  Court  on  such  points  as  might  embrace  the  several  cus- 

several   objections  raised.     That  part  of  the  case  which  it  toma,7  tene" 
.  .    J  .  mems  by  one 

is  material  here  to  state  is  in  substance  as  follows  (a) :  copy  of  court 

roll,  that  seve- 

(a)  The  above  statement,  though     case,  was  intended  to  be,  and  was  ral  rents  are 

not  in  form  a  part  of  the  special     during  the  argument  treated  as  such,  reserved,  with- 
out specifying 
^thich  is  reserved  out  of  each  tenement,  it  appearing  that  former  entire  grants  of  the  same 
several  tenements  have  contained  similar  entire  reservations. 

Nor  is  it  an  objection  that  two  heriots  are  expressed  to  be  reserved,  where  in  former 
grants,  only  one  he  riot  has  been  reserved. 

A  customary  court  cannot  be  held  out  of  the  manor  unless  there  be  a  custom  to 
warrant  it;  and  if  a  court  be  so  held,  all  that  is  done  at  it  is  void.  But  the  nullity  of 
such  court  only  affects  such  things  as  are  required  to  be  done  at  a  court. 

A  lord  may  grant  to  and  admit  a  copyhold  tenant,  not  only  out  of  court,  but  also 
out  of  the  manor. 

.    A  grant  by  the  lord  in  person  is  good,  although  it  purport  to  be  made  at  a  court 
within  the  manor,  which  in  fact  was  held  out  of  the  manor. 

The  steward  of  a  manor  may  take  a  surrender  out  of  court. 

But  a  steward  cannot  admit  out  of  court. 

But  a  voluntary  grant  of  a  copyhold,  made  by  the  steward  at  a  court  held  off  the 
manor,  is  sufficient  where  such  steward  is  also  clothed  with  a  power  of  attorney,  which 
expressly  authorizes  him  to  make  voluntary  grants. 

So,  although  the  grant  purport  to  be  made  by  such  steward  as  steward,  and  without 
any  reference  being  made  in  the  grant  to  the  special  authority. 

In  order  to  constitute  the  grantee  of  a  copyhold  a  perfect  customary  tenant,  where 
the  grant  is  made  out  of  court,  such  grant  must  be  notified  at  the  next  customary 
court,  or  at  such  other  subsequent  court  as  the  custom  points  out,  and  must  be  entered 
on  the  rolls  of  the  court. 

But  it  is  sufficient  if,  having  been  entered  on  the  court  rolfe  at  a  void  court  as  at  a 
good  court,  it  appears  on  the  court  rolls  at  a  subsequent  good  court,  and  be  not  then 
objected  to  by  tne  tenants. 


Whitaker. 
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1834.  The  premises  are  copyhold,  demisable  for  two  lives  and 

^  a  widowhood,  by  copy  of  court  roll  of  the  manor  of  Bamp- 

v.  ton  Deanery,  which  belongs  to  the  Dean  and  Chapter  of 

the  cathedral  church  of  St.  Peter's,  Exeter,  in  fee. 

30th  October,  1771.  At  a  court  baron  (a),  held  before 
the  steward  of  the  then  lords  farmers,  to  whom  the  manor 
bad  been  demised  by  the  Dean  and  Chapter,  a  grant  for 
two  lives  was  made  of  the  two  messuages,  &c.  parcels  of 
the  customary  tenements  of  the  manor,  to  certain  persons, 
yielding  and  paying  therefore  yearly  to  the  lords  farmers 
9.6s.  4d.  and  7s.,  and  all  burthens,  customs  and  services, 
and  a  heriot(b)  when  it  shall  happen. 

15th  October,  1812.  At  a  court  baron,  a  similar  grant 
was  made  to  William  Roberts  and  John  Francis,  reserving 
the  same  rents  and  a  heriot  when  it  should  happen ;  and  at 
the  conclusion  of  the  entry  on  the  roll  it  was  stated  that 
John  Roberts  was  admitted  tenant,  but  that  the  admission 
of  John  Francis  was  respited  until  8tc. 

25th  September,  1823.  Certain  persons,  to  whom  the 
Dean  and  Chapter  had  demised  the  manor  for  a  term  of 
years,  as  lords  for  the  time  being,  lessees  and  farmers  of 
the  manor,  joined  in  appointing  Charles  Leake  steward 
of  the  manor,  by  a  grant,  the  material  parts  of  which 
are  as  follows: — "We  have  made  and  appointed,  and 
by  these  presents  do  make  and  appoint,  Charles  Leake 
steward  of  the  said  manor  and  the  members  thereof,  with 
full  power  and  authority  unto  and  for  him  from  time  to 
time  to  hold  courts  baron  or  customary  courts  for  tbe  same 
manor  and  its  members,  and  to  do  all  acts  usual  and  cus- 
tomary to  be  done  by  stewards  in  relation  thereunto,  ac- 
counting from  time  to  time  for  such  lines,  heriots,  reliefs, 
forfeitures,  amerciaments,  and  other  manorial  profits,  as 
shall  be  received  by  him  or  by  his  deputy  or  deputies,  and 
which  shall  not  have  been  ordinarily  retained  by  tbe  Stew- 
fa)  Rather  *  customary  court,  tinns  relating  to  the  title  to  such 
which  is  held  before  the  steward  estates, 
for  the  transmission  of  customary  (6)  Antcf  vol.  ii.  798,  n. 

estates,  and  for  deciding  all  qucs- 
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ards  for  the  time  being  of  the  said  manor:  And  we  do 
hereby  more  especially  authorize  and  empower  the  said 
Charles  Leake  from  time  to  time  to  make  any  voluntary  v. 

grant  or  grants  of  all  or  any  copyhold  lands  or  customary  WhitikE£* 
tenements  within  or  holden,  or  parcel  of  the  said  manor, 
and  to  give  a  licence  or  licences  to  demise  or  otherwise,  as 
be  the  said  Charles  Leake  shall  think  fit,  and  either  in  or 
out  of  court  as  fully  as  we  might  or  could  do ;  and  also  to 
appoint  a  deputy  steward  or  deputy  stewards  of  or  for  the 
said  manor  and  members  thereof,  with  full  power  to  hold 
all  or  any  such  court  or  courts  as  aforesaid,  or  to  do  such 
other  act  or  acts  as  he  the  said  Charles  Leake  could  or 
might  do  as  chief  steward  of  the  same  manor,  and  also  to 
depute  any  person  or  persons  to  act  under  him  as  sub- 
deputy  steward  or  stewards  of  the  said  manor,  as  occasion 
may  require  :  And  we  do  hereby  ratify  and  confirm  all  and 
whatsoever  the  said  Charles  Leake  or  such  deputy  or  depu- 
ties, aub-deputy  or  sub-deputies,  shall  lawfully  do  or  cause 
to  be  done  in  the  premises  by  virtue  of  these  presents 
only." 

24tb  July,  J 824.  At  a  court  baron  then  held  before  Charles 
Leake,  gent,  steward,  a  copyhold  grant  of  the  premises  in 
question  was  made  to  William  Hanbury  Jones  and  John 
Roberts,  in  remainder,  after  the  death  of  John  Francis,  the 
surviving  tenant  under  the  graut  of  1812.  This  grant  re- 
served the  same  rents  of  9.6s.  4d.  and  Is.,  and  all  burthens, 
customs  and  services,  and  a  heriot  when  it  should  happen. 

2d  May,  1825.  By  copy  of  court  roll  of  this  date,  it 
appeared  that  at  the  court  baron  (a)  of  the  lords  farmers, 
holden  at  the  bouse  of  W.  Higgins,  at  Bampton,  within 
the  manor  aforesaid,  the  2d  day  of  May,  1625,  before 
Charles  Leake,  gent,  steward, — the  homage,  viz.  Mr.  £.  B., 
Mr.  R.  D.,  Mr.  JR.  W.,  sworn, — there  came  to  the  court 
John  Francis,  William  Hanbury  Jones  and  John  Roberts, 
customary  tenants  of  the  manpr,  and  in  open  court  surren- 

(«)  Meaning  at  a  customary  court  held  nt  the  same  time  with  the 
court  baron. 


228  CASES  IN  THE  KING'S  BENCH, 

1834.  dered  into  the  hands  of  the  lords  farmers,  by  the  acceptance 
of  their  said  steward,  by  the  rod,  according  to  the  custom 
of  the  manor,  one  messuage  &c,  parcel  of  the  customary 
tenements  of  the  manor,  and  one  other  messuage  &c,  other 
parcel  &c,  together  with  all  appurtenants  and  all  the  estate 
and  interest  of  them  the  said  John  Francis,  William  Han- 
bury  Jones  and  John  Roberts,  of  and  in  the  same ;  To  the 
intent  that  the  lords  farmers  might  regrant  all  and  singular 
the  said  messuages  &c.  to  William  Henry  Leach  aud 
James  XVhalley  Wickham  (the  lessors  in  the  second  demise 
in  this  ejectment) :  Habendum  to  said  W.  II.  L.  and 
J.  W.  W.  for  the  term  of  their  natural  lives  and  the  life  of 
the  longest  liver  of  them  successively,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  manor :  To  which  said 
W.  II.  L.  and  ./.  W.  W.  the  lords  farmers  of  the  said  manor, 
by  their  said  steward,  granted  seisin  by  the  rod,  to  have  and 
to  hold  the  aforesaid  messuages  Sec.  for  the  term  of  their 
natural  lives  &c.  at  the  will  of  the  lords,  according  to  the 
custom  of  the  manor,  by  and  under  the  yearly  rents  of 
*26s.  4d.  and  75.,  payable  by  even  and  equal  portions,  at  &c, 
and  all  burthens,  customs,  and  services,  theretofore  due  and 
of  right  accustomed,  and  a  heriot  (a)  for  each  of  the  said 
tenements  when  it  shall  happen,  according  to  the  custom 
of  the  manor :  And  for  such  estate  so  to  be  had  in  the 
premises  the  said  W.  II.  L.  and  J.  W.  W.  have  given  to 
the  lords-farmers  5s. ,  and  are  admitted  tenants,  but  their 
fealty  is  respited  until,"  &c. 

The  question  for  the  opinion  of  the  Court,  upon  this 
state  of  facts,  is,  whether  the  plaintiff,  upon  the  demise  of 
William  Henry  Whalley  -**d  James  Whalley  Wickham,  is 
entitled  to  recover  the  possession  of  the  premises  men- 
tioned in  that  demise. 

The  special  case  then  stated  four  points  as  having  been 
settled  and  agreed  upon  as  embracing  the  objections  re* 
served  at  the  trial.  Of  these  points  only  the  fourth  was 
discussed  and  decided  upon.     It  was  as  follows: 

(a)  Ante,  vol.  ii.  798,  n. 


Doe 

v. 
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Fourth,  That  the  giant  of  the  2d  May,  1825,  was  void —         1834. 

First,  Because  it  was  made  on  the  surrender  of  Jolm 
Francis,  the  surviving  life  in  the  copy  of  the  15th  October, 
181ft,  and  the  grantees  in  reversion,  and  it  was  not  shewn  Whitaker. 
that  John  Francis  was  admitted  the  lord's  tenant,  although 
bis  admission  was  expressly  reserved  by  the  grant  of  the 
15tfa  October,  1 8 1 2. 

Secondly,  Because  the  grant  was  voluntary,  and  no  autho- 
rity was  shewn  in  the  steward  of  the  manor  to  make  such  a 
grant. 

Thirdly,  Because  the  court  was  held  out  of  the  manor  (a), 
though  expressly  alleged  in  the  grant  to  be  held  within  it. 

Fourthly,  Because  two  rents  are  reserved  without  distin- 
guishing the  particular  tenements  liable  thereto  respectively ; 
and  because  a  heriotfor  each  tenement  was  reserved  by  this 
grant,  whereas  one  heriot  only  was  reserved  by  the  grants  of 
the  30th  October,  1771;  15th  October,  1812;  and  24th 
July,  1824. 

The  case  was  most  fully  and  elaborately  argued  in  Easter 
term,  1833,  by  Preston  for  the  plaintiff,  contending  that  the 
several  objections  to  the  validity  of  the  grant  of  1 825  were 
not  maintainable,  and  by  Scriven,  Serjt.,  for  the  ■  defendant, 
supporting  the  objections.  The  several  questions  raised, 
and  the  authorities  cited,  are  however  so  fully  discussed  in 
the  judgment  of  the  Court,  that  it  is  considered  to  be  unne- 
cessary to  insert  any  report  of  the  arguments. 

The  Court  took  time  to  consider;  and  in  this  term  the 
judgment  of  the  Court  was  delivered  by 

Denman,  C.  J.,  who,  after  stating  the  case,  proceeded 
as  follows: — 
The  question  to  be  considered  is,  whether  the  verdict  can 

(«)  It  had  been  found  by  the  case,  that  the  place  at  which  the 

jury  (vide  ante,  &2d),  though  it  b  grant  was  made,  viz.  Iiiggins's  house 

not  stated,  according  to  the  usual  at  Baropton,  was  not  within  the 

course,  in  the  body  of  the  special  manor. 
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be  sustained  on  the  demise  of  William  Henri/  Leach  and 
James  Whalley  IVickham,  who  were  admitted  as  customary 
tenants  of  the  premises  in  question,  ou  the  2d  May,  1823. 

Four  objections  were  made  to  their  title,  but  three  of 
these  have  been  abandoned. 

The  fourth  objection,  which  is,  that  the  graut  of  the  2d 
May,  1825,  was  void,  resolves  itself  iuto  four  branches. — 
It  is  said  to  be  void — 

First,  Because  it  was  made  on  the  surrender  of  John 
Francis,  the  surviving  life  in  the  copy  of  the  15th  October, 
1812,  and  the  grantees  in  reversion;  and  it  was  not  shewn 
that  John  Francis  was  admitted  the  lord's  tenant,  although 
his  admission  was  expressly  reserved  by  the  grant  of  the 
15th  October,  1812. 

Secondly,  Because  the  graut  was  voluntary,  and  no  au- 
thority was  shewn  in  the  steward  of  the  manor  to  make 
such  a  grant. 

Thirdly,  Because  the  court  was  held  out  of  the  manor, 
though  expressly  alleged  in  the  grant  to  be  held  within  it. 

Fourthly,  Because  two  rents  are  reserved  without  distin- 
guishing the  particular  tenements  liable  thereto  respectively; 
and  because  a  heriot  for  each  tenement  was  reserved  by  this 
grant,  whereas  one  heriot  only  was  reserved  by  the  grants  of 
the  30th  October,  1776;  15th  October,  1812;  and  24th  July, 
1824. 

As  to  the  first  of  these  objections,  we  are  of  opinion 
that  there  was  uo  necessity  for  a  formal  entry  of  the  ad- 
mission of  John  Francis. 

Hoc  d.  Cash  v.  Loveless  (a)  is  not  exactly  in  point;  yet 
the  principles  there  laid  dowu  will  be  found  applicable  to 
this  question.  That  was  an  ejectment  for  copyhold  pre- 
mises. The  plaintiff  in  support  of  his  case  produced  a  copy 
of  the  court  roll,  dated  the  13th  Juue,  \1$9,  by  which  it 
appealed  that  Richard  Kiddle  and  Sarah  his  wife  took  of 
the  lord  the  reversion  or  remainder  of  and  iu  the  premises 
therein  described  as  beiug  then  in  the  tenure  of  Kiddie  and 


(«)  2  Bam.  &  Aiders.  433. 
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endum  to  James  Cosh,  aged  nineteen  years,  for  the        1834. 

if  natural  life,  at  the  will  of  the  lord,  according  to 

m  of  the  manor,  immediately  after  the  death,  sur- 

r  forfeiture  of  Kiddle  and  wife,  by  yearly  rent  &c. 

iddle  and  S.  Kiddle  gave  to  the  lord   for  a  fine 

and  it  is  granted  in  form  aforesaid.     The  plaintiff 

red  the  death  of  Kiddle  and  wife.     It  was  objected 

idmission  of  Cosh  ought  to  have  been  proved  to 

the  legal  tifle.  The  judge  directed  the  jury  to  find 

laintiff,  reserving  liberty  to  the  defendant  to  move 

m  nonsuit     In  giving  judgment  upon  this  case, 

J.  J.,  says,  that  by  the  general  law  of  copyholds  the 

i  right  to  insist  that  the  tenant  shall  come  in  to  be 

,  and  do  fealty  and  homage,"  and  after  some  other 

ont,  he  goes  on:  "  but  where  the  lord  makes  an 

jrant,  no  admittance  to  a  copyhold  conformable  to 

m  of  the  manor  seems  necessary,  except  in  cases 

s  to  those  where  livery  of  seisin  would  be  requi- 

e  grant  of  a  freehold."     And  without  more  parti* 

)ticjng  the  opinion  of  the  other  judges,  we  think 

iples  upon  which  that  case  was  determined  war- 

1  saying  that  there  was  no  necessity  for  Francis  to 

ted. 

the  objection  that  two  renls  are  reserved  without  Fourth  point: 

thing  how  much  is  payable  for  each  tenement,  we  ,^5, 

st  no  ground  of  objection.     The  rents  are  the 

those  reserved  in  the  year  1771,  and  110  distinct 

1  is  stated  to  the  rents  being  so  reserved,  and  we 

itend  but  that  they  may  always  have  beeu  so. 

with  regard  to  the  heriots,  a  heriot  for  each  tene-  Heriots. 

'eserved  when  it  shall  happen;  if  the  circumstances 

ccur  that  a  heriot  is  demandable  for  each  tene- 

tbe  claim  cannot  be  enforced,  but  it  does  not 

» grant  void. 

.    By  reason  of  sever-      lord,  during  such  severance.    Vidt 
be  beriotable  tenement      ante,  vol.  ii.  798,  n, 
of  several  heriots  in  the 
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1834.  The  principal  objection  is,  that  the  grant  of  the  premises 

in  questiou  was  made  at  a  court  held  before  Uie  steward 
v.  out  of  the  manor. 

hitaker.         ^nj  ^  jg  contended    that   any  court  held  out  of  the 

third  points:     manor  is  avoid  court,  and  that  all  the  proceedings  at  it 
Voluntary  are  a||  ^jj  a]gQ  .   ancj  tnat  even  jf  jt  were  not  a  ^y  ^^ 

grant  by  stew- 
ard at  court      or  if  the  lord  himself  could  grant  out  of  the  manor,  inde- 

rium*  manC       peudently  of  the  court,  still  the  steward  could  not  do  so. 

Third  point:         ^ne  ^rst  question  then  is,  whether  a  copyhdld  court 

Court  held  out  can  be  held  out  of  the  manor. 

of  manor. 

It  seems  to  be  quite  clear  that  a  court  baron  of  free- 
holders cannot  be  held  out  of  the  manor. 

In  Co.  Litt.  58  a  (a),  it  is  said,  if  a  court  baron  foe  held 
out  of  the  manor,  it  is  void:  and  Lord  Coke  afterwards 
states  what  he  means  by  the  court  baron.  "  The  court 
baron  must  be  holden  in  some  part  of  that  which  is  within 
the  manor,  for  if  it  be  holden  out  of  the  manor  it  is  void, 
unless  a  lord,  being  seised  of  two  or  more  manors,  hath 
usually  time  out  of  mind  kept  at  one  of  his  manors,  courts 
for  all  his  said  manors  by  custom.  Such  courts  are  (suffi- 
cient in  law,  albeit  they  be  not  holden  within  the  several 
manors.  And  it  is  to  be  understood  this  court  is  of  two 
natures.  The  first  is  by  common  law,  and  is  called  a  court 
baron."  And  then  he  goes  on  to  explain  the  nature  of  that 
court.  "The  second  is  a  customary  court,  which  doth 
concern  copyholders."  And  that  also  he  further  explains. 
In  Clifton  and  Molyneux's  case  (b),  it  was  resolved  "that 
if  a  court  be  held  by  the  steward  of  a  manor  out  of  it,  and 
divers  grants  and  admittances  there  made,  the  court* and  all 
grants  and  admittances  are  void ;  for  the  court  of  the  manor 
dught  to  be  held  within  the  manor  and  not  out  of  the*  juris- 
diction of  it :  which  agrees  with  the  resolution  of  the  fourth 
point  before  in  MelwiclCs  case  (c).  But  it  was  resolved 
that  by  custom  the  court  may  be  held  out  of  the  manor, 
and  grants  and  admittances  made  there  good  enough,  as 

(<i)  1  Tho.  Co.  Litt.  659.  (c)  Melmich  v.  Luther,  Cro.  EL 

(ft)  4  Co.  Rep.  27.  102;  4  Co.  Rep.  26  b. 
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Mbots,  priors,  &c,  used  to  hold  qourts   at  one         1834. 

>r  divers  several  manors,  and  good  by  custom."  v^v^/ 

fourth  resolution  in  Melwich'a  case,  which1  Lord  v. 

is  sanctions,  is, tl  that  the  lord  himself  may  make  a    Wuitakei^. 

'  'admittance  of  a  copyhold  out  of  the  manor  in 

ce  he  pleases ;  but  the  steward  of  the  court  of  a 

annot,  at  any  court  held  out  of  a  manor,  make 

[-admittances."     The  case  of  Melwich  is  reported 

Eliz.  (a),  and  the  matter  seems  to  have  been  com- 

I,  and  it  is  again  mentioned  in  Bright  v.  Forth  (A), 

iere  mentioned  as  a  strange  judgment;  but  the 

Cro.  Eliz.  appears  rather  to  have  been  upon  the 

*nce  of  the  freehold  of  the  copyholds  being  divided 

5,  rest  of  the  manor,  and  of  the  effect  which  that 

*ve  upon  the  copyholds.     In  Sands  v.  Drury  (c), 

tid. that  it  had  been  adjudged  in  the  time  of  Queen 

i  the  case  of  the  Duke  of  Suffolk,  that  where  one 

manors  and  granted  a  copyhold  of  the  one  manor 

iurt  of  the  other  manor,,  it  was  a  vpid  grant;  for  it 

>e  a  copyhold  according  to  the  custom  of  a  manor 

.it  is  not  a  parcel.     But  Gawdy  doubted  thereof, 

•idered  it  would  have  been  well  enough  if  it  had 

naed  from  time  whereof  &c,  but  that  was  not 
md  therefore  no  title  in  the  defendant.  But  in 
acrtfs  case  (d),  it  was  held  that  a  customary  court 
held  out  of  the  precinct  of  the  manor,  for  no  pleas 
en;  which  was  agreed  per  totam  curiam.  But  this 
;  the  point  in  discussion,  which  was  as  to  the  ap- 
Qt  of  a  steward.  The  reason  also  there  given  does 
I  to  be  a  good  one,  for  the  holding  of  pleas  is  not 
'  jeason  why  the  court  should  be  held  within  the 

And  in  fact  the  court  does  hold  pleas  of  land — 
levied  and  recoveries  suffered  (e),  in  the  copyholders' 

t,  Mchrich  v.  Luther,  (d)  1  Leon.  286. 

.  Efiz.  442.  (?)  So  also  in  all  real  actions 

.  Elis.  814.  for  the  recovery  of  the  copyhold 

estate. 
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1834.  court.  It  would  be  attended  with  the  greatest  inconveni- 
ence if  suitors  were  compelled  to  go  a  great  distance  to 
attend  the  court;  and  if  proclamations  were  made  affect- 
ing the  copyhold  tenants,  they  would  not  be  presumed  to 
know  of  them  if  they  were  made  off  the  manor. 

We  do  not  enter  into  any  consideration  of  the  cases 
where  the  freehold  of  the  copyholds  has  been  severed  froffi 
the  manor.  A  good  deal  of  uncertainty  seems  to  prevail 
as  to  them,  and  whether  courts  may  be  held  off  the  manor 
for  the  admittance  of  the  copyhold  tenants. 

This  question  has  engaged  the  attention  of  Chief  Baroa 
Gilbert.  In  his  Treaties  on  Tenures  (a),  he  says,  "  A  lord 
may  make  a  grant  or  admittance  of  a  copyhold  out  of  the 
manor  at  what  place  he  pleases;  but  the  steward  cannot, at 
a  court  held  off  the  manor,  make  any  grants  or  admit- 
tances. And  in  Coke's  First  Institute,  58  a  (6),  he  says  Alt 
a  court  baron  cannot  be  held  off  the  manor  unless  the  lord 
hath  two  or  three  manors,  and  hath  usually  kept  court 
at  one  for  all ;  which  plainly  shews  that  a  lord  cannot  make 
admittances  or  grants  at  a  court  held  off  the  manor,  nd 
more  than  the  steward.  For  Coke  says,  that  if  the  coort 
baron  be  held  off  the  manor  it  is  void ;  and  he  there  speaks 
of  a  court  baron  as  including  the  copyholders9  court,  where 
the  steward  is  judge.  But,  as  hath  been  said  before,  ft 
lord  may  make  admittances  or  grants  out  of  the  manor  it 
what  place  he  pleases,  which  are  Coke's  words,  and  most 
be  understood  not  at  a  court,  but  at  some  other  time* 
or  else  he  contradicts  himself.  It  is  held  that  if  the  in* 
heritance  of  copyholds  be  granted  to  one,  he  may  hoM 
courts  where  he  will,  for  it  is  no  longer  a  court  baron; 
and  the  lord  or  his  steward  may  grant  copies  oiit  of 
court  as  well  as  in  court.  And  as  the  case  is  reported 
by  Croke  the  grant  was  at  a  court  held  at  another  maoo* 
But  as  Coke  reports  it,  though  the  grant  be  at  another 
place,  yet   it  is   not  said   to   be  done   at  a  court*     So* 

(a)  Gilb.Ten.  250.  (6)  Co.  Litt.  58  a. 
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uaere,  whether  a  steward  may  make  grants  by  copy  out 
F  court.  But  if  a  steward  can,  an  under-steward  cannot." 
nd  in  page  519*  he  says,  "  My  Lord  Coke  says  that  the 
nd  may  make  admittances  and  grants  by  copy  at  what 
lace  he  pleases,  but  the  steward  of  the  manor  at  any  court 
eld  off  the  manor  (for  out  of  the  court,  it  is  said  by  him 
i  another  place,  he  may  make  admittances  and  grants  by 
»py),  cannot  make  any  admittances  or  grants  by  copy. 
Tilt  seems  to  imply  that  the  lord  may  make,  by  copy, 
rants  and  admittances  at  a  court  held  off  the  manor,  or 
Ise  where  is  the  difference  between  the  case  of  the  lord 
nd  steward  ?  And  in  the  next  case  but  one  it  is  resolved, 
Mt  if  the  steward,  at  a  court  held  off  the  manor,  make  any 
rants  or  admittances,  they  are  all  void ;  but  he  says  nothing 
f  the  lord.  In  his  comment  upon  Littleton,  he  says,  the 
out  baron  must  be  held  upon  the  manor,  else  it  will  be 
oid.  As  Metwich's  case  is  reported  by  Croke(a),  it  is  there 
lid,  that  if  the  lord  grant  away  the  freehold  of  his  copy- 
olds,  the  grantee  may  hold  courts  where  he  will,  to  make 
dmittances  and  grants.  If  then  a  grant  by  copy  or  admit- 
ince  should  be  made  at  a  court  held  off  the  manor,  though 
t  be  a  court  baron,  why  should  it  be  void,  since  a  court 
•roil  contains  in  it  two  courts,  one  of  the  freeholders  and 
he  other  for  the  copyholders ;  and  since  that  for  the  copy- 
alders  as  to  granting  copies  8cc,  may  be  held  off  the 
aanor,  there  is  no  reason  that  because  the  court  baron  is 
raid,  that  therefore  the  admittance  should  be  void,  for  they 
ire  as  two  distinct  courts;  and  the  admittance  had  been 
good,  had  the  court  been  only  the  copyholders'  court.  And 
if  we  look  back  to  the  reason  of  the  thing,  if  an  admit- 
tance may  be  made  at  a  place  off  the  manor,  why  not  at  a 
court  held  off  the  manor,  for  it  is  no  judicial  act;  if  it  were, 
rarely  it  must  of  necessity  be  done  in  court,  and  therefore 
it  was  held  per  tot.  cur.  that  a  court  to  do  these  things 
might  be  held  off  the  manor.     It  is  not  distinguished  in 

(a)  Metwick  ▼.  Luther,  Cro.  £1.  102. 
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this  case  between  the  grant  of  the  lord  or  steward.  But 
Coke  is  express,  that  grants  by  stewards  at  courts  heW  at 
the  manor  are  void.     Ideo  quaere  de  hoc." 

Taking  the  whole  of  these  authorities  into  consideration, 
(though  there  is  some  want  of  clearness  among  them,)  we 
think  that  a  customary  court  cannot  be  held  out  of  the 
foauor,  unless  there  be  a  custom  to  warrant  it ;  and  if  a 
court  be  so  held,  all  that  is  done  at  it  is  void.     But  though 
the  court  be  a  void  court,  that  only  affects  such  things  as 
are  required  to  be  done  at  a  court;  as  presentments  by  the 
homage,  imposing  fines   and  amercements,  levying  fines, 
suffering  recoveries,  and  other  things.     But  as  to  many 
other  things,  though  they  are  correctly  done  at  a  court,  it » 
not  essential  they  should  be  so.     And  amongst  these  things 
it  has  been  held,  that  the  lord  may  grant  to,  or  admit,  a 
copyhold  tenant,  not  only  out  of  court,  but  also  out  of  the 
manor.    The  4th  resolution  in  Melwicli*  case  (a). 

It  was  therefore  competeut  to  the  lord  himself  to  admit 
or  to  make  a  grant  to  these  persons  out  of  the  manor,  with- 
out any  consideration  of  a  court;  and  if  he  bad  gone  alone 
to  this  house,  and  these  persons  had  come  there,  be  might 
have  made  a  grant  to  aud  admitted  them,  and  might  hare 
delivered  seisin  by  the  rod,  and  thus  have  completed  two  of 
the  ingredients  towards  making  them  tenants  by  copy  of 
court  roll.  But  supposing  instead  of  that,  either  by  mistake 
as  to  the  house  not  being  within  the  manor,  or  under  other 
circumstances,  twenty  or  thirty  persons  had  assembled  there, 
one  of  whom  called  himself  the  crier,  some  others  bailiffs, 
beadles,  or  officers;  aud  some  homagers  had  assembled 
about  the  lord,  and  the  crier  had  made  proclamation  to  open 
a  court,  and  had  sworn  persons  to  be  of  the  homage,  and  the 
lord  had  given  a  charge  to  those  persons  as  the  homage, 
and  they  had  made  presentments,  and  had  imposed  fines  and 
amercements;  and  that  fines  had  been  levied  aud  recoveries 
suffered,  all  which  would  have  been  void ;  and  then  these 

(a)  Mthekh  v.  Luther,  4  Co.  Rep.  26  b. 
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telWrrof  &§  plaintiff  bad  offered  themselves  to  receive  a  1834. 
Knot,  and  the  lord  had  made  and  signed  a  graut  and  admit- 
ted them,  mud  had  delivered  seisin  by  the  rod,  the  question 
l%  whether  all  this  machinery  of  a  void  court  would  have 
misdated  the  grant,  or  whether  it  would  have  beeu  mere 
sarplosage,  and  the  grant  and  seisin  remained  valid.  We  are 
of  opinion,  that  as  these  are  effectual  words  of  grant,  and  an 
•daai  sfeisin  has  been  delivered,  all  this  statement  about  the 
coartisonly  to  be  considered  as  surplusage,  and  that  the 
gnat  and  livery  of  seisin  would  be  effectual.  Thus,  there* 
fcre,  it  would  be,  if  the  lord  himself  had  made  the  grant. 

But  the  grant  itself,  or  admittance,  not  being  made  by  Second  point: 
ike  lord  in  person,  it  is  necessary  to  consider  whether  it  was  ^ImAta* 
Hide  by  an  authorized  person,  and  the  first  question  upon  make  volun- 
tbt  is,  whether  the  steward  of  a  manor  can  admit  out  of  the  o^Lurt. 
■nor.     It  should  seem  that  he  may  take  a  surrender  out 
of  the  manor;  Homsego  v.  Wild  (a).    And  so  it  would  ap~ 
fmby  Dudfield  v.  Andrews  (b).     It  is  so  taken  in  Tukeljf 
i*  H**kins  (c),  and  the  Court  say,  that  a  custom  to  the 
*Nnry  would  be  void.    That  is  perhaps  going  a  good 
wtj,  for  in  Dudfield  v.  Andrews,  it  is  only  by  reasoning  and 
f**j  that  it  is  thought  proper  that  the  steward  should  have 
•stfc  a  power.     But  as  to  an  admittance  out  of  the  manor, 
TtdkJy  v.  Hawkins  is  express,  that  the  steward  cannot  admit 
Ut  of  the  manor.    And  the  4th  resolution  in  Alelwich's 
*Jt(d)f  and   Clifton  v.   Molyneux(e),  are  to   the  same 
dfcct,  though  in  these  cases  it  is  said  that  the  steward  can- 
lot  Silmit  at  9  court  held  out  of  the  manor.     Watkin$t  in 
sit  Treatise  on  Copyholds  (/),  seems  to  incline  lo  the  opU 
•Joe  that  a  steward  may  admit  out  of  the  manor;  but  it  is 
oaly  by  putting  queries  and  reasoning  that  he  supports  that 
opinion.     We  are  of  opinion  that  a  steward  cannot,  in  his 
character  of  steward,  admit  out  of  the  manor. 


(*)  1  Eofl.  Abr.  500;  6  Vin.         (d)  4  Co.  Rep.  96  b. 
Mr.  Copyhold,  X.  p.  83.  (c)  Ibid.  97  r. 

(»)  1  Sftlk.  181.  (/)  t  Walk.  Cop.  953. 

(c)  1  Lord  Raym.  76, 

TOL.  III.  S 
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183*.  But  in  tlie  present  case,  Leake,  who  made  the  grant,  derived 

his  authority  from  the  deed  of  the  25th  September,  1833, 
by  which  the  lessees  of  the  manor  appoint  him  steward, 
and  besides  giving  him  the  usual  powers  and  authorities  to 
hold  courts,  and  to  do  all  acts  usual  and  customary  to  be 
done  by  stewards,  they  more  especially  authorized  and  em- 
powered him,  from  time  to  time,  to  make  any  voluntary 
grant  or  grants  of  all  or  any  customary  or  copyhold  lands 
or  tenements  within  or  parcel  of  the  said  manor,  and  to  give 
a  licence  or  licences  to  admit,  or  otherwise,  as  Leake  should. 
think  fit,  and  either  in  or  out  of  court,  as  fully  as  they  might 
or  could  do.     And  though  from  one  part  of  the  instrument 
it  seems  doubtful  whether  the  powers  conferred  upon  Leak 
are  not  merely  an  enlarged  explanation  of  what  his  duties 
are  as  mere  steward,  yet  upon  the  whole  of  the  instrument, 
we  think  it  amounts  to  putting  Leake  in  the  capacity  of 
attorney,  to  represent  the  lord  as  to  surrenders,  grants!  and 
admittances,  and  that  whatever  the  lord  might  do,  Leake 
might  do  also,  and  that  he  therefore  might  take  the  surren- 
der and  make  the  grant  in  question  off  the  manor.     But  it 
may  be  said  that  Leake,  in  the  document,  does  not  profess 
to  act  as  the  general  attorney  of  the  lord,  but  only  as  stew* 
ard,  and  that  as  steward  alone  he  could  not  make  the  grant. 
Leake,  however,  had  the  authority,  and  as  in  common  par- 
lance that  person  would  be  called  steward  who  generally 
represents  the  lord  as  to  copyhold  matters,  we  think  the 
calling  himself  steward  is  sufficient,  and  that  it  was  not 
necessary  that  he  should  say  that  he  acted  as  the  general 
attorney  of  the  lord. 

But  besides  making  the  grant  or  admittance,  and  livery 
of  seisin,  it  is  necessary,  in  order  to  make  the  person  tenant 
by  copy  of  court  roll,  that  the  admission  should  be  notified 
for  the  information  of  the  tenants  at  the  next  court,  or  some 
other  court,  according  as  the  custom  of  the  manor  may  be, 
and  an  entry  of  it  should  be  made  either  by  a  certificate  of 
the  lord  or  the  steward,  or  presentment  by  the  homage. 
None  of  these  have  been  done,  but  then  the  proceedings  at 
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this  supposed  court  are  entered  by  the  steward  in  the  court         18S4. 
rolls,  as  if  done  at  court;  and  therefore  at  the  following 
court  after  the  admittance  (a),  the  tenants  have  information 
of  what  has  been  done,  through  an  incorrect  medium,  but 
we  think  it  sufficient. 

An  objection  may  be  taken,  that  nothing  done  at  this 
■apposed  court  should  be  allowed  to  have  any  effect,  as  it 
has  a  tendency  to  create  a  custom  to  hold  a  court  out  of  the 
Manor;  but  if  such  a  course  were  adopted  again,  it  is  pro- 
bable the  tenants  would  object  to  it.  The  holding  of  this 
•apposed  court  could  be  no  evidence  of  such  a  custom, 
becaue  if  the  court  rolls  were  produced,  it  would  appear 
that  the  court  was  held  within  the  manor.  Besides,  even 
if  it  had  a  tendency  to  introduce  such  a  custom,  we  do  not 
drink  that  it  could  affect  the  validity  of  the  admittance,  sup- 
posing it  to  be  otherwise  sufficient. 

Upon  the  whole  of  this  case,  though  this  irregular  pro- 
eeedng  has  brought  the  parties  into  considerable  difficulties, 
we  think  they  may  be  got  over,  and  that  the  plaintiff,  as 
lessee  under  the  last  demise  in  the  declaration,  is  entitled 
to  judgment 

Postea  to  the  plaintiff. 

*    fa)  la  >his  argument,  Mr.  Serjt.      at  a  void  court  should  be  held  to 
relied  much  on  the  fact      be  n  valid  grant,  the  grantee  could 


thai  no,  court  had  been  held  in  the  have  no  legal  title  until  the  grant 

manor,  between  the  time  of  hold-  was  entered  on  the  roll  of  a  sub- 

iog  the  Toid  court  and  the  time  of  sequent  good    court.     The  fact, 

the  ejectment,  and  con-  however,  upon  which  he  relied,  is 


tended  that  though  the  grant  made      not  stated  in  the  special  case. 
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Wykes  v.  Shipton. 

Where  a  cause  TRESPASS  for  breaking  and  entering  the  dwelling-house 
an  arbitrator,    of  the  plaintiff,  and  pulling  down  afiut  belonging  to  the 
it  is  notneces-  dwe||ing-house,  and  nailing  a  plate  against  the  wall  of  the 
should  find  for  dwelling-house,  across  an   opening   in  the  wall   through 
d  fendant  in°r  wn^cn  tne  sm°ke  arising  from  a  fire-place  in  a  room,  parcel 
the  very  words  of  the  dwelling-house,  was  accustomed  to  escape  and  to 
It  is  sufficient   Pass  through  and  along  the  said  flue,  into  a  chimney  then 
if  he  decide      standing  and  being  between  the  said  dwelling-house  and 
the  question     another  dwelling-house  next  adjoining*     The  declaration 
in  dispute.        contained  two  other  counts,  describing  the  injury  in  more 
made  upon  a    general  terms,  and  a  count  de  bonis  asportatis.     The  de* 
caus^andall   fendant  pleaded,  first,  the  general  issue;  three  pleas  justi- 
roatters  in  dif-  fying  the  breaking  and  entering  the  dwelling-house,  the 
tween  the  par-  pulling  down  the  plate  and  the  flue ;  and  fifthly,  leave  and 

ties,  is  bad  if  it  iicence.     The  plaintiff  joined  issue  on  the  first  plea,  re- 

omit  to  assess        .... 

damages  upon  plied  de  injuria  to  the  second,  third,  and  fourth  pleas,  took 

^r^uTu^  °f  issue  on  the  fifth  plea,  and  newly. assigned  that  the  defendant 
a  new  assign-  tore  down  another  and  a  different  part  of  the  flue  belonging 
ment  o  ex-       ^  ^je  dwelling-house.    The  defendant  joined  issue  upon  the 

replications  to  the  second,  third,  fourth,  and  fifth  pleas,  and 
suffered  judgment  by  nil  dicit  on  the  new  assignment 
The  cause  came  on  for  trial  at  the  summer  assizes,  1853, 
when,  by  the  consent  of  the  parties,  it  was  referred  on  the 
following  terms :  that  a  verdict  be  entered  for  the  plain- 
tiff, damages  100/.,  costs  405.;  and  that  the  said  cause,  and 
also  a  certain  indictment  against  the  defendant  for  an 
assault,  shall  be  subject  to  the  award  of  A*  U.,  to  whom 
the  causes  respectively,  and  all  matters  in  difference  be- 
tween the  said  parties,  are  referred,  to  order  and  direetthat 
verdicts  shall  be  entered  therein,  as  he  shall  think  proper; 
and  further  to  direct  what  shall  be  done  between  the  par- 
ties to  secure  the  enjoyment  of  an  exit  for  the  smoke  to 
both  of  them,  in  the  occupation  of  their  respective  dwelling* 
houses,  and  that  the  same  shall  be  without  reference  to 
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their  respective  legal  rights ;  and  that  the  defendant  shall 
pay  such  compensation  as  the  said  arbitrator  shall  think  fit 
to  award  against  him,  to  the  said  prosecutor  of  the  said 
indictment;  and  that  the  arbitrator  shall  order  and  deter- 
mine what  he  shall  think  fit  to  be  done  by  either  of  the 
said  parties  respectively,  respecting  the  matters  in  dispute. 
The  costs  of  the  cause  to  abide  the  event  of  the  award, 
and  the  costs  of  the  reference,  and  all  other  costs,  to  be 
in  tbe  discretion  of  the  arbitrator.  The  arbitrator,  by  his 
award,  found  that  the  plaintiff  had  no  right  to  use  theflut 
communicating  with  the  defendant's  premises,  as  an  exit 
for  tbe  smoke  from  the  fire  in  the  plaintiff's  shop,  (in 
respect  of  an  obstruction  of  which  use  by  the  plaintiff,  the 
action  was  brought,)  and  therefore  ordered  that  the  verdict 
entered  for  the  plaintiff  in  the  cause  should  be  set  aside, 
and  a  verdict  entered  for  the  defendant;  and  that  the  de- 
fendant should,  within  three  calendar  months  from  tbe  date 
of  the  award,  pay  the  plaintiff  10/.,  as  a  compensation  for 
the  assault;  and  that  each  of  the  parties  should  pay  his 
eotfts  6f  the  reference,  and  that  the  costs  of  the  award 
should  be  paid  in  equal  moieties. 

In  Michaelmas  term  last,  Channel  obtained  a  rule  nisi 
to  set  aside  this  award,  on  the  grounds  that  the  award  did 
sot  sufficiently  dispose  of  or  put  an  end  and  determination 
to  this  cause,  but  at  most  only  disposed  of  and  determined 
a 'part  of  the  cause,  viz.  certain  issues  in  fact  raised  by  the 
pleadings;  and  that  it  did  not  assess  any  damages  upon,  or 
detefttrine/ortin  any  wtoy  adjudicate  upon  the  residue  of  the 
cause,  viz*  the  damages  to  which  the  plaintiff  might  be 
entitled  upon  the  judgment  signed  and  given  for  the  plain- 
tiff upon  tbe  new  assignment,  or  the  rights  of  the  plaintiff 
as  regards  or  relates  to  the  judgment;  and  also  because  it 
appears  by  the  award,  that  the  reason  why  the  arbitrator 
directed  a  verdict  to  be  entered  for  the  defendant  was,  that 
he  found  and  determined  that  the  plaintiff  had  no  right  to 
urn  the  flue  in  the  award  mentioned,  as  in  the  award  menr 
tioned,  and  in  respect  of  an  obstruction  of  which  he  states 
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that  the  said  action  was  brought ;  whereas  such  obstruction 
was  not,  as  appears  by  the  pleadings,  the  point  in  dispute 
in  the  cause,  or  one  of  the  points  in  dispute,  nor  a  matter 
the  determination  or  finding  whereof  in  favour  of  the  de- 
fendant entitled  him  to  a  verdict 


Thesiger  now  shewed  cause.  The  objection  that  the  find- 
ing of  the  arbitrator  is  not  upon  the  real  point  in  dispute, 
caunot  be  maintained.  He  has  substantially  adjudicated 
upon  the  matter  in  dispute.  It  is  not  necessary  that  the  ar- 
bitrator should  in  his  award  use  the  very  terms  of  the  issue 
raised  by  the  pleadings.  [Deuman,  C.  J.  The  arbitrator 
has  stated  the  grievance  in  another  mode,  which  is  suffi- 
cient.] Then  as  to  the  other  question,  which  is  in  bet 
this,  that  the  arbitrator  has  not  given  the  plaintiff  nominal 
damages  upon  the  judgment  on  the  new  assignment: — This 
omission  would  not  affect  the  costs  of  the  cause.  Jt  seems 
to  be  settled,  that  where  a  defendant  withdraws  his  pleas 
to  a  new  assignment,  and  obtains  a  verdict  upon  other 
pleas,  that  he  is  entitled  to  the  costs  of  the  trial ;  Cross  V. 
Johnson  (a).  [Taunton,  J.  There  are  also  the  cases  of 
House  v.  Treasurer  of  the  Thames  Navigation  (b)  and  Broni- 
bent  v.  Shaw(c).  Patteson,  J.  The  difficulty  I  feel  is, 
whether  the  plaintiff  can  have  his  costs  taxed  on  the  con- 
fession of  the  new  assignment,  as  no  damages  are  assessed.] 
The  defendant  may  confess  nominal  damages.  [Littk- 
dale,  J.  If  this  was  an  application  to  the  discretion  of  the 
Court,  we  might  discharge  the  rule  upon  the  defendant 
undertaking  to  make  a  deduction  of  these  costs.]  In  an 
anonymous  case  in  Smith's  Reports  (rf),  it  was  held,  that 
where  a  cause  is  referred  to  an  arbitrator,  and  the  coste 
are  to  abide  the  event,  and  the  arbitrator  awards  a  specific 
performance  of  something  to  be  done,  which  proves  that 
the  event  in  fact  is  in  favour  of  the  plaintiff,  he  is  entitled 


(a)  4  Mann.  &  Ryl.  290;  9 
Barn.  &  Cressw.  613. 
(*)  3  Brod.  &  Bingh.  lit. 


(c)  2  Bam.  &  Adol.  940. 

(d)  1  Smith,  426. 
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to  costs,  although  the  arbitrator  docs  not  award  a  verdict 
to  be  entered  in  form. 

Channel,  in  support  of  the  rule.  This  is  not  an  appli- 
cation to  the  discretion  of  the  Court.  The  award  is  illegal. 
The  plaintiff  will  sustain  material  injury  if  this  award  be 
not  set  aside,  since  he  will  be  deprived  of  the  damages  upon 

the  new  assignment,  which  would  be  assessed  at  the  trial. 

The  Court  is  not  in  a  situation  to  give  judgment.     Even  if 

the  Court  were  to  give  effect  to  the  finding  of  the  issue,  the 

record  would  be  incomplete. 

Dbnman,  C.  J.— The  objection  is  fatal,  and  we  do  not 
fad  any  means  of  obviating  it. 

Littledalb,  J. — The  jury  who  try  the  issue  should 
awes*  the  damages.  The  arbitrator  being  here  put  iu  the 
place  of  the  jury,  should  therefore  have  done  so.  I  do  not 
see  that  the  Court  can  now  issue  a  writ  of  inquiry  (a)  with- 
out the  consent  of  the  parties. 

Taunton,  J.  concurred. 

Patteson,  J. — I  can  only  arrive  at  a  probable  conclu- 
"on  as  to  what  the  arbitrator  meant  to  decide  upon  this 
Part  of  the  case*  It  is  very  unfortunate  that  we  cannot 
remedy  this  defect. 

Rule  absolute  (6). 
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(•)  Hie  reason  why  the  Court 
codd  not  issue  a  writ  of  inquiry 
to  supply  an  omission  by  the  prin- 
cipal jary  m,  that  the  party  would 
be  thereby  deprived  of  his  writ  of 
attainder.    Where  therefore  no  at- 
taint lay,  such  omission  might  be 
sappKed  by  a  writ  of  inquiry;  P. 


44  E.  3,  fo.  7.   pi.  3.    And  see 

Cook's  case,  4  Leon.  245,  pi.  387; 
Godbolt,  207,  pi.  294;  Lay  ton  v. 
Manlove,  2  Salk.  469 ;  Clement  r. 
Lewis,  3  Brod.  &  Bingh.  297. 

(b)  And  see  Norris  v.  Daniell, 
10  Bingh.  507  ;  Dibbinv.  Marquis 
ofAngletca,  ib.  568. 
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Foster  v.  Tayloe. 

^^i  ASSUMPSIT  for  goods  sold  and  delivered.     Tbis  *tk« 

tute  contain*  & 

regulations1  for  was  brought  to  recover  the  price  of  15  firkins  of  butler. 

of\uyers  At  ^e  tr*a'  at  ^e  Carlisle  Spring  assizes,  1 832,  before  Pal- 

against  the  teson,  J.,  the  contract  for  the  sale  of  and  the  delivery  of 'the) 

sellers,  a  seller  butter  was  proved,  but  it  appeared  that  some  of  the  firkiita 

cannot  reco-  contained  less  than  56  lbs.  each,  and  were  none  of  them 

ver  for  the  m     . 

price  of  goods  branded  with  the  name  of  the  seller.     Upon  this  it  was 

vemioVtf  the  obJected>  ou  lne  Part  of  lne  defendant,  that  the  terms  of 

regulations,  the  statutes  of  36  Geo.  3,  cap.  86,  and  S8  Creo.  3,  cap.  75, 

stntutlfdoes  nac*  not  Deen  complied  with,  and  that  therefore  the  contract 

not  in  terms  wa8  void.     Under  the  direction  of  the  learned  judge,  the 

a  sale,  but  im-  jury  found  a  verdict  for  the  plaintiff,  but  deducted  a  certain 

poses  a  penal-  sum  on  account  0f  the  short  weight ;  leave  was,  however, 

ty  upon  the  #                                                              °     ' 

seller.  given  to  the  defendant  to  move  to  enter  a  nonsuit.    In 

therefouTbut-  Easter  term,  1832,  Dundas  obtained  a  rule  nisi  accordingly; 

ter  was  sold  in  against  which,  in  Hilary  term,  1833, 
firkins  not 
branded  ac- 
cording to  the  Courtenay  and    Blackburn  shewed   cause.      The  mere 
provisions  of  *    %                   e        i- 
acts  (36  Geo.  circumstance  of  the  acts  of  parliament  requiring  certain 

^Qc*86'  *"d  things  to  be  done,  and  imposing  penalties  in  case  of  «on- 

3o  %j€0»  Of  C. 

73) "  to  pre-  compliance,  does  not  vitiate  the  contract.  Law  v.  Hodg$oti(*) 

an?  fraud's  in  w*^  ^e  re^ed  on  by  tne  other  s^e-     That  was  an  action  to 

the  packing,  recover  the  value  of  a  quantity  of  bricks,  and  an  objection 

sale  of  butter "  was  la^en  tna*  the  bricks  were  not  of  the  dimensions' 


which  require    quired  by  the   17  Geo.  3,  cap.  42.     It  was  held  that  the 

that  makers  of   *  mi 

vessels  for  the   seller  could  not  recover.      That  case  is  open  to  objections. 

Cutt^"shaU  ^he  ^ourt  nad  no  "8nt  to  exte«d  the  operation  of  a  penal 
brand  them  act  to  cases  not  specifically  within  its  provisions.  But 
names  under  a  turning  that  case  to  be  good  law,  there  is  a  material  dis- 
pecuniarype-    tinction  between  the  provisions  of  17  Geo.  3,  and  those 

iialty,  and  that 

sellersofbut-  ,  *  ««  «    .   0/Wk 

ter»h«ll,under  («)  H  East,  300. 

a  further  pe- 
nalty, use  vessels  so  branded,  and  brand  their  own  names :— It  was  held  that  an  action 
for  the  price  could  not  be  maintained . 

Seeus,  in  the  case  of  a  breach  of  a  mere  revenue  regulation  which  is  enforced  by  a 
penalty. 
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contained  in  the  statute  upon  which  this  question  arises. 
In  17  Geo.  3  there  was*  nothing  from  which  it  could  be  in- 
ferred th«  it  was:  the  intention  of  the  legislature  that  -tWs 
Cetrtiaftt  abotild  s  emain  in  force;  whereas  by  the  6th  section 
of  36  GtQ+3,  the  continuance  of  the  contract  is  plainly  im> 
plied,  notwithstanding  that  a  penalty,  is  incurred  for  -breach 
of.  tb&pr*mtoaa<>f  the  act.    That  section  enacts,  that  every 
perxmwba  shall  4ell  less  than  the  full  Quantity  thereby  ap- 
pointed,-shall- be  liable  to  an  action  on  the  case  for  recovery 
of  satisfaction*    This  section  would  have  been  unnecessary 
it  it  was  the  intention  that  the  seller  should  not,  in  such 
Ctttjurectover  upon  his  contract.     If  the  deficiency  of  weight 
does  not  vitiate  the  contract,  &  fortiori  the  omission  to  brand 
ts*  firkins  with  the* name  of  the  seller  will  not  have  that 
effect    In  l**w  v,  Hodgson  a  fraud  was  committed  by  one 
rf  the  contracting  parties  upon  the  other ;  the  buyer  had  not 
vbat  be  contracted  for.    Here,  the  omission  to  brand  the 
firkins  was  no  fraud  on  the  defendant.     In  WethereM.v* 
J<ma(a),  an  action  was  allowed  to  be  maintained  for  the 
ffceotery  of  the  value  of  certain  spirituous  liquors,  although 
*»W strength  was  not  according  to  the  provisions  of  6  Geo. 
^tap.  80, and  although  the  invoice  delivered  with  them  to  the 
pftcfaasersdid  not  state  their  true  strength.   Lord  Tenterden, 

m 

*  giving  judgment,  said,  "  Where  the  consideration  and  the 
fctittjT.  fo  be  performed  are  both  legal,  we  are  not  aware 
ftattke  plaintiff  has  ever  been  precluded  from  recovering  by 
to. infringement  of  the  law  not  contemplated  by  the  contract, 

• 

*  .the  performance  of  something  to  be  done  on  his  pait/' 
Tbeaamt doctrine  was  recognized  in  Johnson  v.  Hudson(b). 
4U  that  baa  taken  place  here  amounts  only  to  a  breach  of 
certain  regulations  of  an  act  of  parliament,  and  is  no  fraud 
npop  the  parties.    There  are  a  great  variety  of  regulations 
scattered  throughout  the  two  statutes,  and  enforced  by  par- 
ticular penalties.     Many  of  these  regulations  are  extremely 
minute.     Can  it  be  said  that  because  a  penalty  has  been 
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(«)  3Barn.fcAdol<221. 


(6)  11  East,  180. 
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incurred  by  the  breach  of  one  of  these  minute  regulation*, 
the  teller  shall  be  deprived  of  his  right  to  recover  for  the 
goods  which  he  has  sold  ?  If  that  were  so,  each  of  these 
circumstances  might  be  separately  set  up  as  a  defence  to  aa 
action  on  a  contract  for  the  sale  of  butter,  and  the  vendor 
might  be  taken  by  surprise  at  the  trial.  The  penalties  is** 
posed  for  the  breach  of  the  different  provisions  of  the  acti, 
are  of  themselves  sufficient  punishment.  Tysom  v.  Tk* 
mas(a),  in  which  the  Court  held  that  a  contract  for  the  sale 
of  corn  by  the  hobbett,  contrary  to  the  provisions  of  the 
22  Car.  %  c.  8,  and  22  &  23  Car.  2,  c  12,  could  not  be  en- 
forced, may  be  relied  on  for  the  defendant ;  but  upon  that 
case,  it  is  to  be  observed  that  the  statute  22  &  23  Car.  % 
c.  12,  adds  to  the  penalty  imposed  by  the  former  act,  a  for- 
feiture of  the  corn,  &c.  bought  or  sold  contrary  to  the  act 


Aglionby  and  Dundas,  in  support  of  the  rule.  The  case 
falls  withiu  Law  v.  Hodgson.  The  statute  1 7  Geo.  3,  c.  43, 
mentioned  in  Law  v.  Hodgson,  as  in  this  case,  imposed  a 
variety  of  regulations,  and  it  might  have  been  contended  in 
that  case,  that  it  could  not  be  the  intentiou  of  the  legislature 
to  make  the  contract  void  upon  a  non-compliance  with 
any  one  of  such  a  variety  of  minute  regulations.  It  may 
be  considered  that  the  making  the  contract  void  is  in  the 
nature  of  an  additional  punishment,  to  be  inferred  from  the 
words  of  the  act.  The  language  of  the  statute  17  Geo.  3> 
c*  42,  is  similar  to  that  of  the  act  now  in  question,  it  appear* 
ing  in  both  that  the  object  of  the  legislature  was  to  protect 
the  public  from  frauds.  A  contract  made  in  contravention 
of  an  act  of  parliament  passed  for  public  purposes,  and  for 
the  public  benefit,  cannot  be  enforced  in  a  Court  of  Law. 
Tyson  v.  Thomas,  Lang/to*  v.  Hughes  (b),  Biggs  v.  Law 
remc(c),  Waymell  v.  Read(d),  Clugas  v.  Penalma  (e).  In 
Bmrtktt  v.  Finer  (/),  it  was  said  by  Lord  Holt,  that  every 


(a)  1  M<Clelland&  Young,  119. 
(6)  1  Maule  &  Selw.  59S. 
(c)  3  T.  R.  454. 


(ji)  5  T.  R.  599. 

(t)4T.R.466. 
(/)  Cartitew,  S5*. 
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contract  made  about  any  matter  or  thing  which  is  prohibited        1834. 
made  unlawful  by  any  statute,  is  a  void  contract,  though 


the  statute  itself  doth  not  mention  that  it  shall  be  so,  but  9. 


oaly  inflicts  a  penalty  on  the  offender,  because  a  penalty      Tatlok. 
inplies  a  prohibition,  though  there  are  no  prohibiting  words 
in  the  statute ;  Parkin  v.  Dick  (a).    The  distinction  which 
rune  through  all  the  cases,  from  the  time  of  Lord  Holt  down 
to  the  case  of  Law*.  Hodgson,  is,  that  if  the  question  arises 
•poo  a  statute  enforcing  excise  or  revenue  regulations  by  a 
penalty,  the  penalty  only  is  incurred,  and  the  contract  is  not 
vsid  ;  but  when  the  act  is  made  for  the  benefit  and  protec- 
tion of  the  puttiCf  the  contract  made  in  contravention  of  it 
h  entirely  void.     There  are  many  other  cases  in  which, 
•kbough  the  act  speaks  only  of  a  penalty,  the  Court  have 
declared  the  contract  void.   In  Bensley  v.  Bignold(b)9  which 
wis  an  action  brought  by  a  printer  for  work  done,  it  was 
ssU  that  he  could  not  recover,  because  he  had  neglected  to 
s£x  his  name,  pursuant  to  the  statute  of  39  Geo.  3,  c.  79, 
•.  V,  which  imposes  a  penalty  of  QOl.  in  case  of  disobe- 
sjsms  In  its  provisions.    Bay  ley  >  J.,  there  says,  "  Where 
i  provision  is  made  for  public  purposes,  I  think  it  makes 
■»  difference  whether  the  thing  be  prohibited  absolutely, 
ttosJy  under  a  penalty*    The  public  have  an  interest  that 
As  Iking  shall  not  be,  and  the  objection  in  this  case  must 
prevail,  not  for  the  sake  of  the  defendant,  but  for  the  pub* 
fcc*    Martkmnt  v.  Evans  (c);  Lit  tie  v.  Poole  (d)\  Canmn 
i*Bryce(e)9    Brown  and  others  v.  Duncan  (f),  in  which 
***  esses  of  Law  v.  Hodgson  and  Little  v.  Poole  were 
^cognized,  was  an  action  for  the  recovery  of  spirits  sold 
•7  Ike  plaintiffs  as  distillers ;  and  it  was  held  that  the 
fatch  of  certain  regulations  for  the   protection  of  the 
**m,  by  4  Geo.  4,  c.  96,  and  6  Geo.  4,  c.  81,  did  not 
deprive  the  vendors  of  their  right  of  action.     Lord  Tern* 

(a)  11  East,  502.  Darn.  &  Cressw.  192. 

(•)  S  Bsnufc  Aid.  335.  (e)  3  Barn.fc  Alders.  170. 

(e)  SB. Hoors,  14.  (/)  5  Mann.  &  Rjl.  114;  10 

(d)  5  Mam*,  fc  By!.  118;  9  Bara.  It  Cressw.  9*. 
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terden,  speaking  of  Johnson  v#  •  Hudson,  and  Hodgson  v. 
Temple  (a),  said,  "These  cases  are  very  different  from 
those  where  the  provisions  of  acts  of  parliament  harfc  had 
for  their  object  the  protection  of  the  public,  such  as  the 
acts  against  stock  jobbing  and  the  acts  against  usury.  It 
is  different  also  from  the  case  where  a  sale  of  brifcks,  re- 
quired by  act  of  parliament  to  be  of  a  certain  size,  was  held 
to  be:  void  because  they  were  under  that  size.  There  the 
act  of  parliament  operated  as  a  protection  to  the  public  as 
well  as  to  the  revenue,  securing  to  them  bricks  of  partkmltr 
dimensions.  Here  the  clauses  of  the  act  of  parliament  hsd 
not  for  their  object  to  protect  the  public,  but  the  revenue 
only."  In  Rex  v.  Gravesend  (6),  which  is  the  latest  case  m 
point,  Law  v.  Hodgson  is  recognized  as  good  law.  With 
regard  to  the  6th  clause  of  36  Geo.  3,  c.  86,  it  is  urged  that, 
by  that  section,  the  contract  is  treated,  after  penalty  incurred, 
as  an  existing  contract;  but  the  words  which  are  found  in  it 
clearly  shew  that  it  was  meant  to  relate  only  to  the  case  of 
sales  by  the  retail  dealers,  and  not  by  dairymen,  farmers,  &o. 
who  are  the  persons  alluded  to  in  the  former  part  of  theatt 
The  description  of  persons  included  in  the  provisions  of 
that  clause  are  "cheesemongers,  dealers  in  butter,"  &c 
w.bich  words  there  occur  for  the  first  time.  The  object 
must  have  been  to  extend  a  protection  to  persons  purchas- 
ing from  the  inferior  dealers,  and  this  clause  cannot.  Inert* 
fore*  be  used  to  explain,  the  meaning  of  the  former  section. 


Cur.  adv>  m*fau> 


Littjlbdale,  J.(c),  in  the  course  of  this  term,  delivered 
the  judgment  of  the  Court, 

After  stating  the  facts  of  the  case,  his  lordship  proceeded 
a#  follows : 

Upon  the  question  of  deficiency  of  weight  there  could  be 


'.'  r 


(a)  5  Taunt.  181.  Hilary  term,  1833,  when  Bewmn, 

(b)  3  Barn.  &  Adol.  340.  C.  J.,  was  absent  by  reason  of  a 

(c)  This  case  was  argued   in     domestic  affliction* 
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oo  gcoundtfor  a  nonsuit;  because,  as  to  eight  *>f  the  casks, 
the**  w*0:U0nevidence  that  tbey  werfe  deficient  m  weight, 
ao4  Ui#i€onUact'Bot  being  for  one  entire  sum  for  theMrhote 
pafcq),  hut.at  the  rate  <rf  so  much  per  firkin  (a),  the  plaintiff 
Would  ta;  entitled  to  recover  for  as  many  firkins -as  were  of 
Ml  weight. 

,  On  the  other  point,  that  the  casks  were  not  marked  ao- 
coiding  td  the  directions  of  the  act  of  parliament,  we  should 
be  rather  disposed  to  think,  on  a  perusal  of  the  learned 
judge's  notes,  that  there  was  scarcely  sufficient  evidence  for 
the  jury  to  have  come  to  the  conclusion  they  did,  but  We 
must  take  the  finding  of  the  jury  to  be  right,  as  there  is  no 
qaeation  about  a  new  trial,  and  the  amount  of  damages  is 
uoVbo  large  as  that  it  should  be  granted  as  upon  a  verdict 
ayainat  evidence. 

The  title  of  the  act  of  36  Geo.  S,  c.  86,  is,  "  An  Aet  td 
pwreut  abuses  and  frauds  in  the  packing,  weight,  and  sate  of 
butter,-  and  to  repeal  certain  acts  relating  thereto/'  And 
the  title  of  the  act  of  38  Geo.  3,  c.  73,  is(  "An  Act  for 
wending  jmd  rendering  more  effectual  an  act  made  in  tbte 
36th  year  of  the  reign  of  his  present  Majesty,  intituled/9  && 
(giviug  the  former  title.) 

The  former  acts  ni*deon  this  subject  are  one  of  13  and 
14  Charles  $,  cap.  26,  of  which  the  title  is  "  An  Act  for 
reforming  the  abuses  committed  in  the  weight  and  false 
pfn*i»g  of  butter/'  and  another  of  4th  and  5th  WilLfyMary, 
c.  7,  the  title  of  which  is  "  An  Act  to  prevent  abuses  com- 
mitted by  the  traders  in  butter  and  cheese/' 

In  these  former  acts,  several  of  the  provisions  in  the  later 
aots  now  in  force,  or  nearly  similar  ones,  are  introduced,  and 
iosome  instances  much  heavier  penalties  than  in  the  existing 
act.  The  attention  of  parliament  has  therefore,  lit  an  early 
period,  and  on  several  occasions,  been  directed  to  prevent 
fiauda  and  abufces,  and  for  the  protection  and  benefit  of  the 
public,  relative  to  the  sale  of  butter. 


M0 

task 

Fomit 

v. 
Taylor. 


(a)  Ante,  vol.  ii.  182, 100. 
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1834.  The  regulations  as  to  marking  the  casks,  in  the  £d  sec- 

tion  of  the  36  Geo.  3,  c.  86,  are,  "  That  every  cooper  or 
other  person  making  a  vessel  for  packing  butter,  shall,  on 
the  bottom  of  the  vessel,  brand  his  Christian  name  and 
surname  at  length,  to  denote  that  it  is  the  mark  of  the 
cooper  or  maker  of  the  vessel,  together  with  the  exact 
weight  or  tare,  or  in  default,  for  every  such  offence  shall 
forfeit  ten  shillings/' 

And  in  the  3d  section,  "  That  every  dairyman,  farmer, 
seller  of  butter,  or  other  person  who  shall  pack  any  butter 
for  sale,  shall  pack  the  same  in  vessels  so  made  and  marked 
as  aforesaid  and  no  other,  and  shall,  on  the  bottom  thereof 
on  the  inside,  and  on  the  top  on  the  inside,  brand  hk 
Christian  name  and  surname  at  length,  and  shall  also  brand 
on  the  top  on  the  outside,  and  on  the  bouge  or  body  of 
the  vessel,  the  true  weight  or  tare  of  the  empty  vessel ;  and 
shall  also  brand  his  Christian  name  and  surname  at  length 
on  the  bouge  or  body  of  every  vessel,  across  two  different 
staves  at  least;  and  shall  also  imprint  bis  Christian  naaae 
and  surname  upon  the  top  of  the  butter,  upon  pain  aad 
penalty  of  forfeiting  for  every  such  offence  the  sum  of  five 
pounds." 

The  1st  section  of  the  38  Geo.  3,  c.  73,  after  reciting, 
amongst  other  things,  "  that  the  act  was  much  avoided  by 
coucealing  the  places  of  abode  of  the  coopers  making  the 
vessels,  and  of  the  dairymen  or  other  packers  of  die  bat* 
tor,"  enacts  "  That  every  cooper  or  other  person  making  a 
vessel,  shall,  on  the  bottom  of  the  vessel  on  the  outside,  in 
addition  to  his  Christian  name  and  surname,  brand  the 
name  of  his  place  of  abode  or  dwelling  in  the  manner 
directed,  or  in  default  shall  forfeit  and  pay  the  sum  of  tea 
shillings." 

The  2d  section  directs,  "  That  every  factor  or  agent  who 
shall  buy  or  sell,  or  for  the  purpose  of  sale  have  in  his  cuf« 
tody  any  vessel  containing  butter  for  sale,  not  made  and 
marked  according  to  the  directions  of  the  act,  shall  forfeit 
and  pay  twenty  shillings." 
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It  is  to  be  observed,  that  though  the  latter  act  recites  that         18S4. 
the  former  act  had  been  evaded  by  concealing  the  place  of 
abode  of  the  dairymen  and  other  packers  of  butter,  yet  the 
enacting  part  leaves  them  out,  and  only  mentions  coopers 
and  other  persons  making  the  vessels. 

The  36  Geo.  3  contains  several  provisions  as  to  the 
weight  of  the  butter  in  each  cask,  as  to  the  not  mixing 
one  kind  of  butter  with  another  kind,  and  the  mode  of 
salting  the  butter,  but  which  are  not  now  the  subject  of 
discussion ;  but  the  provisions  as  to  marking  the  names, 
are  made  with  a  view  that  if  the  butter  be  made  or  put  up 
ia  a  way  contrary  to  the  other  directions  of  the  act,  or  be 
otherwise  liable  to  be  complained  of,  the  person  who  is 
aggrieved  may  know  where  the  original  fault  is  committed, 
tad  be  able  to  obtain  redress. 

As  the  jury  have  found  that  the  casks  were  not  marked 
according  to  the  act,  it  is  to  be  considered  what  effect  that 
his  upon  the  present  action. 

in  Bartleit  v.  Viner  (a),  Lord  Holt  says,  that  every  con- 
tract made  about  any  matter  or  thing  which  is  prohibited 
tad  made  unlawful  by  any  statute,  is  a  void  contract, 
though  the  statute  itself  doth  not  mention  that  it  shall  be 
•o,  bat  only  inflicts  a  penalty  on  the  offender ;  because  a 
penalty  implies  a  prohibition,  though  there  are  no  prohi- 
biting words  in  the  statute.  And  in  the  report  of  the  same 
die, in  Skinner (b),  the  Court  say  that  "  in  every  case  where 
•  peaalty  is  annexed  to  the  doing  of  such  an  act,  yet  if  such 
•thing  appears  upon  the  record  to  be  the  consideration,  the 
Agreement  is  void ;"  and  "  in  every  case  where  the  statute 
itficts  a  penalty  for  doing  such  an  act,  though  the  act  be 
tot  prohibited,  yet  the  thing  is  unlawful." 

Where  acts  have  been  passed  containing  regulations  as 

to  articles  which  are  the  subject  of  sale,  and  the  policy  of 

the  act  ia  for  the  security  of  the  buyers,  and  to  protect 

them  against  the  frauds  of  the  seller,  it  has  been  held  that 

(a)  Cartbew,  252.  (6)  Page  333. 
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the  seller  cannot  recover  the  price;  and  within  this  tile 
the  present  case  appears  to  us  to  fall.  The  case  af  Law 
v.  Hodgson  at  nisi  prius  (a),  and  afterwards  on  a  aMtiob 
for  a  new  trial  (6),  was  decided  on  this  principle;  Hut 
case  was  upon  the  stat.  of  17  Geo.  3,  c.  42,  which,  m  the 
1st  section,  directs  that  bricks  shall  be  made  of  a  cettkn 
size,  and  in  the  2d  section  gives  a  penalty  for  not  doiag  so; 
and  the  bricks  which  were  the  subject  of  the  action  bopg 
under  the  statuteable  size,  it  was  considered  to  be  a  firaad 
on  the  buyer,  whom  the  legislature  meant  to  protect*  tad 
the  plaintiff  was  held  not  entitled  to  recover  the  price.   • 

Tyson  v.  Thomas  (c)  was  an  action  for  not  delivering 
twenty  hobbetts  of  barley ;  and  it  was  objected  that  -the 
action  could  not  be  maintained,  because  the  22  Car.fl, 
c.  8,  s.  2,  having  enacted  that  if  any  person  shall  bay  or 
sell  any  corn  by  any  other  measure  than  the  Winchester 
bushel,  he  shall  forfeit  forty  shillings.  And  the  28  ft  £3 
Car.  2,  c.  12,  s.  2,  having,  besides  the  former  penally,  m» 
posed  the  further  penalty  of  losing  the  corn  or  the  nbe> 
and  as  it  appeared  that  the  hobbett  was  an  uncertain,  met* 
sure,  it  was  held  that  it  was  a  sale  in  a  manner  prohibited 
by  the  statutes  of  Car.  2,  and  that  the  plaintiff  coatdntft 
recover.  It  must  be  observed  that  the  selling  by  cu* 
tomary  measure  is  now  authorized  by  5  Geo*  <Vt*?4) 
under  certain  restrictions. 

Little  v.  Poole  (d)  was  an  action  brought  to  recover  the 
price  of  coals.  The  47  Geo.  3,  c.  68,  contains  sevend  rtgo* 
lations  as  to  the  sale  of  coals,  and  it  directs  the  veadet  to 
deliver  to  the  purchaser  a  ticket,  which  is  to  contain  Ae 
number  of  sacks,  the  name  of  the  coals  sent,  the  naaife  of 
the  vender,  and  the  name  of  the  labouring  meter;  (ted  it 
subjects  the  vender  to  a  penalty  of  twenty  pounds  for  pot 
doing  so.  The  ticket  did  not  follow  the  directions  Of  the 
act  as  to  the  labouring  meter  \  and  it  was  held  that  as  the? 


(«)  2  Campb.  147. 

(6)  tl  East,  300. 

(c)  1  M<Clel.  &  Younge,  1 19. 


(d)  5  Mann.  &  Ryl.  118;  9 
Barn.  &  Cressw.  199. 


Foster 
v. 
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olyectf of  Jhe  act  was  to  protect  the  buyer  against  the        jas4. 
fried *of  the  seller,  the  seller  was  not  entitled  to  recover 

ftkftnfice.   „ 

-iiThese,  cases  more  particularly  apply  to  the  acts  of  par*      Taylor. 
Unent  which  are  considered  as  being  for  the  protection  of 
parties  to -a  contract  of  sale. 

•  .There  are  several  other  classes  of  cases  where  acts  of 
filament  have  been  infringed  in  other  respects :  one  of 
which  is  Langtan  v.  Hughes  (a).  The  plaintiffs  were  drug- 
gists,  mad  told  drugs  to  the  defendants,  who  were  brewers, 
knowing  that  they  were  to  be  used  in  brewing  beer,  which 
was  contrary  to  the  provisions  of  an  act  of  parliament;  and 
Lord  JMenbofough  there  states,  that  it  may  be  taken  as  a  re* 
sewed  role  of  law.  that  whatever  is  done  in  contravention 
of  the  provisions  of  an  act  of  parliament  cannot  be  made 
the>anbjeet-matter  of  an  action. 

.-:  Tbtire  are  other  cases  where  contracts  have  been  made 

m  th*. .Lord's  day,  which  are  within  the  statute  of  Car*  2 ; 

Others  .vising  out  of  transactions  connected  with  smug* 

fjktgt  others  arising  out  of  publications  without  the  name 

oli  the  printer  being  inserted  in  the  document  published ; 

•there  Arising  out  of  contracts  relating  to  unlicensed  places 

of  public  exhibition  or  resort,  which  are  carried  on  in  a 

flaaner  not  authorized  by  law ;  others  arising  out  of  dis- 

ibilities   in  attorneys  and  apothecaries,  not  having  the 

proper  certificates  to  practise;   others  out  of .  illegal  in- 

lyiaoc^s;— the  names  of  which  cases  need  not  be  enume- 

Htjdd  i  and  the  general  principle  is  laid  down,  that  where 

>$e  ffpfasioos  of  an  act  of  parliament  have  been  infringed, 

nttflop tract  can  be  supported  arising  out  of  it. 

^Tbeieiare,  however,  some  cases  where  the  rule  has  been 

Wld  potto  apply:  as  in  Johnson  v.  Hudson (b),  where:  the 

(kiatiff,  a  factor,  sold  tobacco  segars,  not  having  entered 

kiauelf  as  a  dealer  in  tobacco,  nor  having  a  licence,  and 

seat  the  tobacco  without  a  permit ;  and  it  was  held  that 

(«)  1  tfaule  fc  Sdw>  59$.  (6)  1 1  East,  180* 

VOL.  III.  T 
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the  plaintiff  might  recover  the  price,  as  there  was  no  fraud 
intended,  and  there  was  nothing  in  the  act  which  rendered 
the  contract  illegal,  and  it  was  only  a  breach  of  revenue 
regulations,  protected  by  a  penalty;  by  which  we  appre- 
hend it  is  to  be  understood  that  revenue  regulations  were 
meant  to  attach  to  the  plaintiff  personally,  and  affect  him 
with  the  penalty,  in  order  to  secure  the  licence  duty,  but  in 
no  way  to  prohibit  the  contract.  It  is  to  be  observed  also, 
that  the  Court  intimated  that  the  plaintiff  was  not  to  be 
considered  as  a  dealer  in  tobacco  at  all  within  the  meaning 
of  the  act. 

In  Brown  v.  Duncan  (a),  the  five  plaintiffs  carried  on 
business  as  distillers.  By  6  Geo.  4,  &  81,  s.7»  each  person 
who  is  a  distiller  ought  to  be  named  in  the  licence;  and  by 
another  act  no  person  who  is  a  vendor  or  retailer  of  spirits 
ought  to  be  licensed  as  a  distiller  within  the  limited  dis- 
tance. One  of  the  plaintiffs  was  not  named  in  the  licence, 
and  he  carried  on  the  business  of  a  retailer  of  spirits  within 
the  limited  distance.  But,  notwithstanding  this,  the  plain- 
tiffs were  held  entitled  to  recover  the  price  of  the  whiskey 
sold  in  their  trade  as  distillers,  which  had  been  guaranteed 
by  the  defendant ;  for  there  had  been  no  fraud,  on  the  part 
of  the  plaintiffs,  on  the  revenue,  though  they  had  not  com* 
plied  with  the  excise  regulations,  which  it  was  thought 
wise  to  adopt  in  order  to  secure,  as  far  as  might  be,  die 
conduct  of  the  trader  in  such  a  way  as  was  deemed  most 
expedient  for  the  benefit  of  the  revenue ;  and  the  plaintiff 
was  held  entitled  to  recover.  These  regulations  were  con* 
sidered  to  be  of  the  same  nature  as  those  referred  to  in  die 
case  of  Johnson  v.  Hudson,  not  directly  or  iudirectly  pith 
hibitory  of  the  contract  on  which  the  action  was  brought. 

In  Wetherell  v.  Jones (6),  the  plaintiff  was  a  rectifier  of 
spirits,  and  sold  spirits  to  the  defendant,  who  was  a  confec- 
tioner. The  spirits  were  above  proof,  though  described  in 
a  permit  as  being  under  proof.     It  was  held  that  the 


(a)  5  Mann.  &  Rjl.  114;   10 
Barn.  &  Cress w.  93. 


(b)  3  Barn.  &  Adol.  221. 
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j&k  4,  c.  80,  did  not  apply  to  distillers  of  spirits,  and 
it  as  there  was  no  provision  in  the  act  to  regulate  the 
ength  of  British  spirits,  the  contract  was  not  illegal,  nor 
le  the  spirits  prohibited  goods ;  and  it  was  further  held, 
it  the  irregularity  of  the  permit,  though  it  arose  from  the 
tintiff's  own  fault,  and  was  a  violation  of  the  law  by  him, 
I  not  deprive  him  of  the  right  of  suing  upon  the  contract, 
cich  was  in  itself  perfectly  legal,  there  being  no  agree- 
ing express  or  implied,  that  the  law  should  be  violated 
rach  improper  dealing.  But  it  was  also  there  held,  that 
tere  a  contract  which  the  plaintiff  seeks  to  enforce  is 
prcssly  or  by  implication  fraudulent  by  the  statute  or 
Bimon  law,  no  Court  will  lend  its  assistance  to  give  it 
act.  But  where  the  consideration  and  the  matter  to  be 
forced  were  both  legal,  the  Court  said  they  were  not 
are  that  the  plaintiff  had  ever  been  precluded  from  re- 
rering  by  an  infringement  of  the  law,  not  contemplated 
the  contract,  in  the  performance  of  something  to  be 
ne  on  his  part. 

The  present  case  does  not  come  within  any  of  the  cases 
t  cited,  because  here  the  acts  of  parliament  are  made  for 
I  protection  of  the  public  against  frauds,  and  also  the 
bject-matter  of  the  contract  is  in  such  a  state,  for  want  of 
»  casks  being  properly  marked,  that  the  sale  of  it  was 
ihibited  by  act  of  parliament.  It  is  necessary,  however, 
notice  one  point  arising  out  of  this  act  of  parliament, 
it  the  penalty  is  given  in  the  same  clause  which  directs 
i  thing  to  be  done,  and  it  might  therefore  be  said  that 
s  thing  is  only  directed  to  be  done,  subject  to  a  penalty, 
i  not  absolutely ;  and  in  Law  v.  Hodgson  (a),  the  case 
ist  frequently  referred  to  of  late  on  these  subjects,  Lord 
lenborough  notices  that  the  penalty  is  given  in  a  separate 
use.  Iu  the  case  of  indictments  arising  out  of  provisions 
acts  of  parliaments  which  subject  parties  to  penalties, 
tere  the  penalty  is  given  in  the  same  clause  which  enacts 
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1834.  the  offence,  it  has  been  held,  that  if  the  offence  was  not 
/^  one  at  common  law,  you  cannot  have  a  general  indictment 
v.  for  the  offence  under  the  act  of  parliament,  and  can  only 

Tat  lor.  procec(|  for  the  penalty.  In  Rex  v.  Wright  (a),  which  wai 
an  indictment  against  the  defendant,  and  charged  that  he! 
being  a  spiritual  person,  did  take  to  farm  several  lands, 
against  the  statute  of  Hen.  8,  c.13,  s.  1,  on  an  application 
to  quash  the  indictment,  Lord  Mansfield  said  he  always 
took  it,  that  where  newly  created  offences  were  only  pro- 
hibited by  the  general  protecting  clause  of  an  act  of  parlia- 
ment, an  indictment  will  lie;  but  that  where  there  is 
a  particular  prohibiting  clause,  specifying  only  particular 
remedies,  there  such  particular  clause  must  be  pursued; 
for  otherwise  the  defendant  would  be  liable  to  a  double 
prosecution,  one  upon  the  general  prohibition,  and  the 
other  upon  the  particular  specific  remedy. 

The  same  limited  rule  however  does  not  seem  to  have 
been  adopted  in  civil  actions,  so  as  to  confine  the  proceed- 
ings against  the  party  offending  to  the  penalty ;  and  we 
are  not  aware  that  the  observations  of  Lord  Ellenborough, 
as  to  the  penalty  being  given  by  a  separate  clause,  has  been 
noticed  at  any  other  time ;  and  indeed,  in  many  of  the 
cases  which  have  occurred,  the  penalty  is  given  in  the 
same  clause. 

Upon  the  whole  of  this  case,  we  are  of  opinion  that 
judgment  of  nonsuit  must  be  entered. 

Rule  absolute  to  enter  a  nonsuit 

(a)  1  Burr.  543. 
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Crook  v.  JADis(a).  s^y^/ 

ASSUMPSIT  on  a  bill  of  exchange.    At  the  trial  before  To  an  action 
Ttnwuut,  C.  J.,  at  the  sittings  after  Michaelmas  term,  1833,  f^  value  ofT 
t  appeared  that  the  bill,  which   had  been  lost  (6),  had  bill  which  has 
een  discounted  by  the  plaintiff  under  circumstances  some-  i9  no  defence 
that  calculated  to  excite  a  suspicion  that  a  holder  pre-  that  the  bill 

r  r        was  taken 

K»us  to  Howard,  from  whom  the  plaintiff  took  the  bill,  had  under  circum- 

■Airly  come  by  it.     It  was  contended  on  the  part  of  the  ^^2 

eJendant  that  the  plaintiff  having  taken  the  bill  under  such  excited  the 

.     .  -ii  •  i  suspicion  of  a 

ircumstances,   had   not  exercised   due   caution,  and  was  prudent  and 

berefore  not  entitled  to  recover.     The  Lord  Chief  Justice  cautious  man. 

Nothing 

old  the  jury  that  if  they  thought  there  was  no  gross  negli-  short  of  gross 
p*t  on  the  part  of  the  plaintiff  in  taking  the  bill  under  the  ^j^^ 
ircumstances  detailed  in  the  evidence,  their  verdict  ought 
o  be  for  the  plaintiff.     Verdict  for  the  plaintiff. 

Sir  J.  Scarlett  now  moved  for  a  new  trial,  on  the  ground 
of  a  misdirection.  The  question  which  should  have  been 
left  to  the  jury  was,  whether  the  plaintiff  took  the  bill 
under  circumstances  which  ought  to  have  excited  the  sus- 
picion of  a  prudent  and  cautious  man.  Down  v.  H ailing (c), 
Gtfl  v.  Cubitt  (rf). 

Denman,  C.J. — The  objection  is  to  my  having  used 
*e  expression  "  gross  negligence."  Now  I  used  it  very  ad- 
T1*edly,  and  I  think  that  nothing  short  of  gross  negligence 

°Ught  to  destroy  the  holder's  right  to  recover  on  the  bill. 

*bat  was  the  least  word,  I  think, which  ought  to  be  used  in 

Siting  the  case  to  the  jury. 

Littledale,  J. — I  certainly  concur.  The  term  "  gross 
tfegligence,"  was  the  very  least  at  which  it  could  be  put. 

(a)  This  is  the  case  referred  to  in  &  Cressw.  330;  1  Carr.  &  Payne, 

***ckkcwc  v.  Harrison,  ante,  1 88.  11. 

(*)  As  to  proof  of  loss,  vide  Hoi-         (</)  5  Dowl.  &  Ryl.  324;  3  Barn. 

6*gr  ▼.  SigU,  2  Car.  &  Payne,  176.  &  Cressw.  466 ;  1  Canr.  &  Payne, 

(c)  6  Dowl.  &  Ryl.  455;  4  Barn.  163,  487. 
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Taunton,  J. — The  words  used  were  the  most  appro- 
priate words.  I  confess  I  never  could  understand, — I  never 
could  entertain  any  definite  idea  of  the  degree  of  caution 
which  a  prudent  and  careful  man  would  take. 

Patteson,  J. — I  think  the  way  in  which  the  question 
was  put  to  the  jury  was  most  accurate.  I  confess  I  never 
could  understand  what  is  meant  by  a  man's  taking  a  bill 
under  circumstances  which  ought  to  have  excited  suspicion 
in  the  mind  of  a  prudent  and  cautious  man. 

Rule  refused  (a). 

(a)  Upon  other  points  raised,  the  be  set  aside  and  a  nonsuit  entered, 
Court  granted  a  rule  to  shew  or  a  new  trial  had.  See  Baekhm* 
cause  why  the  verdict  should  not      v.  Harrison,  ante,  188. 


Sadler  v.  Hickson. 

A.  recovers       ASSUMPSIT  for  money  paid  to  the  use  of  the  defendant 

^D^'aS^  The  P1aintiff>  lhe  defendant,  and  J.  S.,  had  jointly  ea> 
nen  in  trade,  ployed  a  builder  to  repair  a  building  in  which  they  carried 
joint  contract   on  tra^e  in  copartnership.     The  builder  recovered  the  price 

and  takes  in     0f  these  repairs  in  an  action  against  the  three.     An  execu- 

execution  B, 

only,  who         tion  having  issued,  the  whole  amount  was  levied  upon  Sadler, 

thereupon         who  sued  foT  contribution.     At  the  trial  at  the  last 

pays  the  whole 

sum  recovered.  London  sittings,  before  Denman,  C.  J.,  the  plaintiff  produced 

cover  hTa  **"  tne  !recorc^  ln  lnc  former  action,  from  which  it  appeared 
Court  of  law  that  the  judgment  was  against  the  three  defendants,  and 
defendants  for  proved  that  he  alone  had  been  taken  in  execution,  and  that 
contribution.     he  ha(j  pajj  ^  wnole  debt.      The  defence  set  up  was,  that 

is  in  equity,  the  original  action  having  been  brought  against  the  three 

™wluntm  defendants  as  partner*,  and  the  partnership  debt  paid  by 

payment  by  one,  that  partner  could  not  recover  contribution  against  ther 

a^eotdue*0  others,  except  by  a  bill  in  equity.    The  learned  Chief  Jus- 

from  himself 

and  his  copartners  upon  their  joint  contract. 
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lice  was  of  this  opinion,  and  accordingly  nonsuited  the 
plaintiff,  to  whom,  however,  he  gave  leave  to  move  to  enter 
i  verdict  for  100/. 

F.  Pollock,  in  the  early  part  of  this  term,  moved  accord* 
ugly*     It  is  admitted  that  where  one  of  several  partners 
voluntarily  pays  the  whole  partnership  debt,  he  cannot  re- 
cover at  law  against  his  copartners  for  contribution,  but  it 
would  appear  to  be  otherwise  where  the  whole  debt  has 
been  paid  by  one  partner  under  legal  compulsion.     In  such 
•  case,  it  would  seem,  that  it  is  for  the  partner  who  is  sued 
for  contribution  to  go  into  equity.     There  is  no  authority 
to  this  effect,  but  it  is  the  common  opiuion  at  the  bar  that 
the  law  is  so.  Merryweather  v.Nixan(a)  clearly  goes  to  this, 
that  wherever  there  has  been  a  joint  contract  and  a  judg- 
ment against  the  joint  contractors,  one  of  whom  has  been 
compelled  to  pay  the  whole  debt  by  process  of  execution,  he 
may  recover  against  his  co-contractors  for   contribution. 
Why  should  the  circumstance  of  the  joint  contractors  being 
also  partners  make  a  difference  ?     It  may  be  that  this  is  the 
only  transaction  in  which  these  parties  acted  in  partnership. 
There  is  no  such  thing  as  a  general  and  universal  partner- 
ship^).    That  which  is  called  a   general   partnership,  is 
general  only  in  oue  trade.    There  seems  to  be  no  reason 
why  the  rule  which  applies  to  individual  joint  contracts 
should  not  apply  to  partnerships  in  any  particular  set  of 
contracts.     The  plaintiff  here  was  taken  in  execution,  and 
paid  the  money  to  obtain  his  personal  liberty.  [Patte$on,J. 
referred  to  the  case  of  Helme  v.  Smith  (c),]    The  debt  there 
Wis  not  paid  under  similar  compulsion.     The  strong  point 
for  the  plaintiff  here  is,  that  he  comes  into  Court  with  a 
record,  upon  the  (ace  of  which  it  is  manifest  that  he  has  been 
compelled  to  pay  more  than  his  fair  proportion. 

Cur.  adv.  vult. 
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1834. 


Sadler 
v. 

HlCKSON. 


(a)  flT.R.  186.  And  see  Cou- 
rt v.  Edwards,  2  Bos.  &  Pul.  268- 


(6)  Like  the  societas  omnium 
bonorum  of  the  civil  law. 
(c)  7  Bingh.  708. 


26a 


1834. 


Sadler, 
v. 

tflCKPQJT, 


CASES  IK  THE  KING'S  BENCtf, 

On  a  subsequent  day  in  the  term, 

Den  man,  C.  J.,  said — We  think  there  is  no  ground  far 
making  the  distinction  contended  for  by  Mr.  Pollock, 
therefore  there  must  be  no  rule. 

Rule  refused  (a). 


(a)  And  see  Rastall's  Entries, 
161 ;  Vel.  Intrat.  42 ;  Offky  v. 
Johnson,  2  Leon.  166;  Hardres. 
164;  2  Vernon,  592;  1  Cox, 
318;  3  Wils.  262,346;  2  T.  R. 
105;  7T.  It.  204,  568;  8  T.  R. 


610 ;  2  Bos.  &  PulL  08,  99  270; 
3  East,  169  ;  1  Maule  &  Selv. 
661 ;  1  Barn.  &  Cressw.  685;  3 
Mann.  &  Ryl.  445;  Bac  Abr. 
Obligation,  (D  5);  Pothier,  Trtit* 
des  Contrat  de  Society  No.  14?. 


In  an  action 
against  A.t  a 
plea  in  abate- 
ment alleging 
the  non-joinder 
of  B.  as  joint 
contractor,  is 
not  sufficiently 
verified  by  an 
affidavit  stat- 
ing that  A,  and 
B.  were  part- 
ners during  the 
period  within 
which  the 
cause  of  action 
is  stated  in  the 
special  counts 
of  the  decla- 
ration to  have 
accrued,  but 
which  does 
not  shew  that 
they  continued 
in  partnership 
down  to  the 
time  laid  in 
the  common 
counts. 


Dobbin  v.  Wilson  and  Faber. 

ASSUMPSIT  for  negligence  on  the  part  of  the  defendants 
as  attorneys.  In  the  special  counts  the  promises  were  laid 
as  being  made  in  1827;  in  the  common  counts  they  were 
laid  in  1832.  The  defendants  pleaded  in  abatement  the 
non-joinder  of  Leonard  Rats  beck.  The  plea  was  verified 
by  the  following  affidavit.  W.  II.  F.  maketh  oath  and 
saith,  that  he  this  deponent  is  now,  and  was  during 
aud  before  the  month  of  September,  1827,  and  has  been 
since  hitherto,  a  partner  with  U.  P.  as  attorneys  of  this 
Honourable  Court,  and  R.  P.  aud  W.  H.  F.  were,  during 
and  before  the  month  of  September,  1827,  and  have  beta 
since  hitherto,  the  London  agents  of  the  defendants.  That 
from  the  1st  January,  1825,  until  the  30th  June,  1829,  the 
defendants  carried  on  business  as  attorneys  and  solicitors* 
together  with  L.  Ratibeck,  also  an  attorney,  &c,  as  copart- 
ners. That  the  deed  of  partnership  duly  executed  by 
Raisbeck  and  the  defendants,  bearing  date  the  5th  April, 
1825,  is  now  in  the  possession  of  this  deponent.  That 
during  the  said  period,  from  the  1st  January,  1825,  to  the 
30th  June,  1 829,  the  defendants  were  employed  as  agents 
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is  aforesaid,  by  Raisbeck  and  the  defendants  jointly,  and 

hat  all  business  was  transacted,  and  letters  thereon  signed, 

ind  documents  indorsed;  in  their  joint  names,  under  the  firm  v, 

)f  It,  W.,  and  F. ;  that  Raisbeck  is  now,  to  the  best  of  his   Yfl^^od 

inowledge  and  belief,  alive  and  residing  at  Stockton,  within 

the  jurisdiction." 

The  plaintiffs,  conceiving  this  affidavit  to  be  insufficient, 
signed  judgment.  This  judgment  S.  Temple  obtained  a 
role  nisi  for  setting  aside ;  against  which 

Knowles  now  shewed  cause.  The  plaintiff  was  entitled 
to  sign  judgment  if  the  affidavit  was  insufficient,  Richards, 
GenU  v.  Setree  (a).  The  statute  4  &  5  Ann.  c.  16,  s.  1, 
enacts,  "  that  no  dilatory  plea  shall  be  received  in  any  Court 
of  record,  unless  the  party  offering  such  plea  do  by  affida- 
vit prove  the  truth  thereof,  or  shew  some  probable  matter  to 
4e.  Court  to  induce  them  to  believe  that  the  fact  of  such  di* 
atory plea  is  true"  The  defendants  here  rely  on  the  latter 
liternative,  but  the  words  "probable  matter/9  used  in  that 
Ntft  of  the  clause,  were  held  by  the  Court,  in  Pearce  v. 
Dfltfy  (fr),  to  have  reference  only  to  matters  of  record, 
ribeh  it  might  be  necessary  to  shew  to  the  Court.  The 
Muring  of  the  statute  was,  that  wherever  an  affidavit  was 
oarfe  it  should  distinctly  verify  the  plea;  but  that  where 
he  pies  could  be  verified  by  the  production  of  any  record 
irithin  the  power  of  the  Court,  there  probable  matter  of 
verification  might  be  shewn  by  exhibiting  the  record. 

The  affidavit  is  insufficient  in  other  respects.  The  part- 
nership of  certain  persons,  whose  names  are  given,  is  sworn 
to,  but  it  is  nowhere  averred  that  they  are  the  persons 

a 

mentioned  in  the  plea;  for  any  thing  that  appears,  there 
may  be  another  firm  practising  at  Stockton,  the  partners  of 
which  have  the  same  names  as  those  mentioned  in  the  affi- 
davit*   It  is  consistent  therefore  that  the  affidavit  may  be 

(•)  3  Price,  197.         (6)  1  Kenyoo's  Rep.  364;  S.C.  Sayer,  293. 
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I8S4.        fare*  and  yet  the  plea,  which  it  assumed  to  be  verified  bj  it, 
'L*%r*J'      may  be  false. 

^  Another  objection  is,  that  the  affidavit  only  extends  over 

Wilsoh  and   a  period  0f  time  commencing  in  1825,  and  ending  in  1829. 

What  is  there  to  shew  that  the  cause  of  action  did  not 

arise  after  1829?    In  fact  one  of  the  promises  in  the  d** 

claration  is  laid  in  1833* 

The  Court  called  on  Temple  to  answer  the  last  point. 

5.  Temple,  in  support  of  the  rule.  It  was  impossible 
here  to  obtain  the  usual  affidavit,  as  only  three  full  and 
available  days  are  allowed  for  pleading  in  abatement,  and 
the  defendants  live  at  a  distance  of  250  miles.  This  is 
therefore  one  of  the  cases  in  which  probable  matter 
was  meant  to  be  received.  Pearce  v.  Davy  is  rather  in 
authority  in  favour  of  the  defendants.  In  that  case  it  was 
contended  that  the  affidavit  was  insufficient,  as  it  did  not 
state  that  certain  nets  mentioned  in  it  were  the  same  as 
those  mentioned  in  the  declaration ;  but  the  Court  said,  that 
notwithstanding  that,  they  would  have  considered  that  pro- 
bable matter  was  shewn  if  the  affidavit  had  been  correct  k 
other  respects.  If  this  affidavit  be  held  insufficient,  it  wiH 
be  impossible  that  the  plea  in  abatement  can  ever  be  had 
recourse  to  by  persons  living  at  a  great  distance  from  towa, 
unless  the  agents  choose  to  commit  perjury,  because 
Pearce  v.  Davy  establishes  that  the  affidavit  must  be  posi- 
tive, and  not  state  anything  on  mere  belief;  and  how  could 
any  agent, — indeed,  how  could  the  defendant  himself,  hive 
sworn  positively  that  the  cause  of  action  arose  during  t 
particular  period,  for  how  can  he  go  beyond  mere  belief  as 
to  what  the  cause  of  action  is  at  all  ?  He  may  be  perfectly 
ignorant  of  what  part  of  his  conduct  the  plaintiff  is  in  fact 
suiug  him  for,  and  at  the  most  can  only  form  a  conjecture. 
He  must  therefore  take  it  prim&  facie  that  the  time  laid  in 
the  declaration  is  the  time  when  the  Cause  -of  action  arose, 
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id  if  so  the  affidavit  shews  that  the  partnership  existed  at  1*34. 

mi  time.    Besides,  if  the  plaintiff  intends  to  prove  a  cause  v-gn*1*-J* , 

f  action  at  some  other  time  when  the  partnership  did  not  «,- 

list,  he  will  be  in  a  better  situation  by  this  plea,  because  Wp^*IHf 
t  may  take  issue  on  the  plea,  and  the  defendants  will  have 
Itprived  themselves  of  any  defence  (a). 

Denman,  C.  J. — I  think  that  upon  this  last  ground, 
independently  of  the  criticism  upon  the  affidavit,  the  rule 
must  be  discharged. 

Rule  discharged* 

(«)  Except  as  to  the  quantum. 


The  Kino  v.  The  Justices  of  Sussex. 
iN  the  course  of  this  term  Sir  J.  Scarlett  obtained  a  rule  T;t.hfs» for 

^  i      .       •  which  compo- 

attiog  upon  the  justices  of  Sussex  to  shew  cause  why  a  sitions  have 

atodamus  should  not  issue,  commanding  them  to  issue  been  ent^red 

'  °  into  by  the 

their  warrant  of  distress  for  enforcing  payment  from  the  respective  oc- 
Btt.  John  Austin,  clerk,  Rector  of  Tulborough,  in  the  bePnttedTny 
county  of  Sussex,  of  the  several  sums  assessed  upon  him  tne  bands  of 
ty*  rate  made  for  the  relief  of  the  poor  on  the  24th  day  of  one  entire 
August  last*    The  following  is  a  copy  of  the  rate :  su!?*       , 

£    t.    d.  refusal  of  the 
Aattk,  Rev.  John,  House  and  Offices,  Garden  and  Pleasure  rector  to  pay 

r»~     j  oe  4*     c.  such  rate,  the 

Grounds     .         .        .         .        .        .        .         .     35  17     6  ^^  ^ 

Glebe  Land,  Parson's  Woods,  Cribbles  and  Wiltshires,  bound,  upon 

with  the  Tithes  of  the  same         .        .  .    99    9    6  ^  applica- 

k. .      »      •  m    m    m  tion  of  the 

«Vfa,  Rev*  Jafot,  for  Tithe  of  the  whole  Parish  .  866  10    0  is5Ue  their 

■  warrant  for 

Rate     .    .    £99  19    6    on    .     999  It    6  levying  it,  ai- 

'         s  though  such 

mode  of  rating 

This  rate  was  properly  made  and  published,  and  the  sum  be  inconve- 
nient to  the 
rector,  and  contrary  to  former  practice* 


The  Kimo 
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1834.        of  99/*  19*.  6d.  was  demanded  from  the  rector,  who  refuted 
to  pay  it,  on  the  ground  that  he  was  assessed  in  one  entire 
^  "       sum  in  respect  of  the  tithes  of  the  parish,  instead  of  b$iog 

of  Sumex*  aMes8e<'>  &*  ne  ^^  been  *n  previous  rates,  in  several  sum 
in  respect  of  the  tithes  not  paid  in  kind,  arising  from  the 
several  farms  in  the  'parish.  Upon  complaint  by  the  over- 
seers of  the  parish  of  Tulborough  to  the  justices  of  Sussex, 
assembled  at  Pet  worth  on  2nd  Nov.  1833,  they  summoned 
Mr.  Austin  to  appear  before  them  on  a  subsequent  dij, 
which  he  accordingly  did.  Facts  were  on  that  occasion 
stated  before  the  justices  as  follows: 

Mr.  Austin  is  rector  of  the  parish,  and  is  entitled  to  the 
great  and  small  tithes.  There  are  in  the  parish  seventy-nine 
occupiers  of  tithable  land,  of  whom  thirteen  paid  their  tithes 
in  kind,  and  sixty-six  had  entered  into  a  yearly  composition. 
Previously  to  the  making  of  the  rate  in  dispute,  it  had  been 
customary  to  rate  the  tithe  of  each  farm  separately,  and  to 
receive  the  amount  of  the  rate  from  each  of  the  occupiers 
who  paid  the  composition,  at  the  same  time  that  the  rate 
on  the  land  was  received  from  him.  The  occupiers  had 
the  amount  of  the  rate  allowed  by  the  rector  when  they 
paid  the  composition,  and  they  were  willing  to  pay  the  rate 
if  the  parish  officers  would  receive  it  from  them,  but  ibis 
they  refused  to  do. 

The  magistrates  having  heard  the  parties,  refused  to  en* 
force  the  payment  of  the  rate,  on  the  ground  that  no 
satisfactory  reason  had  been  adduced  by  the  parish  officers 
for  having  changed  the  mode  of  rating. 

Campbeil,  S.  G.  and  G.  P.  Jones,  now  shewed  cause 
against  the  rule.  The  rector  was  led  to  suppose,  after 
the  bearing  before  the  magistrates,  that  the  rate  was  void. 
After  the  decision  of  the  magistrates,  and  when  all  right  of 
appeal  was  gone,  a  demand  was  made  upon  him,  and  this 
course  of  proceeding  adopted.  There  is  great  inconve- 
nience attendant  upon  this  mode  of  rating,  which  is  con- 
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try  to  the  custom  which  has  prevailed  for  years.     If  the         1834. 
ctor  is  rated  in  one  entire  sum,  he  must  ascertain  the      v*v-^/ 
oportion  which  the  tithe  of  each  farm  bears  to  the  whole,  v# 

d  collect  that  proportion  from  each  farmer,  and  thus  be  The  Justice* 
odgbt  in  contact  with  his  parishioners  several  times  in  the 
fcr  as  a  collector  of  the  rates.  Besides,  if  the  rate  on  the 
srgyman  be  excessive,  he  will  be  under  the  necessity  of 
ving  the  whole  of  the  parish  valued,  for  the  purpose  of 
ewing  what  that  excess  is.  According  to  the  custom 
bich  prevailed,  it  might  be  only  necessary  to  value  a  single 
rm  which  was  supposed  to  be  excessively  rated.  No 
iiefit  would  accrue  to  the  parish  from  the  present  mode 
fating,  and  there  is  no  doubt  that  the  change  was  made 
'▼ex  and  harass  the  clergyman.  [Taunton,  J.  Where 
impositions  for  tithes  are  entered  into  by  the  rector,  the  pa* 
fchave  a  right  to  put  his  name  on  the  rate  for  the  entire  sum, 
at  they  may  have  his  responsibility  for  the  whole.  There 
e  decisions  in  which  this  Court  has  refused  a  mandamtis 
here  the  rate  is  clearly  illegal.  Are  there  any  cases  in 
bich  the  Court  has  refused  a  mandamus  on  the  ground  of 
ttinvenience  in  the  mode  of  rating  ?]  In  Rex  v.  The  Jus- 
te* of  Bucks  (a),  which  was  decided  this  term,  the  Court 
fased  to  grant  a  mandamus  to  do  an  act,  the  consequence 
i  which  might  have  been  to  render  the  magistrates  subjefct 
>  an  action. 

Here  there  is  the  appearance  of  a  double  rating.  The 
lie  is  for  the  glebe  lands,  parson's  woods,  &c.  with  the 
the*  of  the  same ;  and  then  there  is  a  charge  for  the  tithes 
f  the  whole  parish.  It  is,  at  all  events,  doubtful  whether 
te  rate  be  good. 

Sir  J.  Scarlett  and  F.  Kelly,  contra.  There  is  no  doubt 
f  the  legality  of  the  rate.  The  assessment  is  fair  and 
asooable ;  and  although  the  clergyman  may  suffer  incon* 
*nience  from  the  mode  of  rating,  that  is  no  reason  for 

.  (a)  Ante,  68. 


TheKixo 
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1834.        refusing  the  mandamus.     Why  should  that  inconvenience 
be  cast  upon  the  parish  rather  than  on  the  clergy  own? 
v.  The  rector  is  a  member  of  the  vestry,  and  can  best  appro- 

Justices  tjon  amongst  the  several  persons  who  have  entered  into 
composition  with  him,  the  amount  which  he  has  been  paid 
on  the  whole.  There  has  been  no  vexatious  proceeding  on 
the  part  of  the  overseers,  since  they  were  advised  that  thb 
was  the  proper  mode  of  rating.  It  is  clear  that  the  whole 
sum  is  justly  due.  The  poor  are  numerous ;  and  witkrnt 
this  mandamus  there  is  no  way  of  recovering  this  mosey. 

Denman,  C.  J. — The  Court  has  always  been  unwilling 
to  compel  magistrates  by  mandamus  to  issue  their  wsmst 
to  levy  a  poor-rate.     If,  however,  it  be  perfectly  clear  tfast 
the  rate  is  due  and  legal,  this  Court  cannot  with  propriety 
refuse  to  interfere.     In  Rex  v.  Benn(a),  the  Court  granted 
a  mandamus,  commanding  the  justices  to  receive  such  com- 
plaints as  should  be  duly  laid  before  them  against  such  per- 
sons as  should  neglect  to  pay  the  poor-rate,  and  to  proceed 
thereupon  to  levy  the  same.     I  am  afraid  we  are  bound  by 
this  case,  since  there  is  no  sufficient  reason  given  to  us  for 
refusing  this  mandamus.     When  the  magistrates  declared 
the  rate  to  be  void,  they  seem  to  have  been  led  to  mat  con- 
clusion by  some  other  circumstance  than  the  consideration 
of  the  legality  of  the  rate. 

Taunton,  J. — I  accede  to  the  making  of  this  rule  at>~ 
solute,  because  we  have  no  option.  It  occurred  to  me  is* 
the  course  of  the  argument,  that  where  the  rate  on  the  tith&* 
was  made  in  this  way,  there  would  be  considerable  difficulty 
imposed  upon  the  rector  in  ascertaining  the  sum  which  each 
occupier  was  to  pay.  The  proper  answer  has  been  given* 
As  rector  of  the  parish,  Mr.  Austin  must  be  in  the  vestry  I 
he  may  therefore  ascertain  in  what  way  the  rate  was  macfcr 
and  by  a  very  simple  process  can  calculate  how  much  each 

(a)  6  T.  ft.  198. 
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occupier  ought  to  pay.     I  feel  a  strong  impression  that  the         1834. 
alteration  in  the  mode  of  rating  was  made  for  the  purpose 

of  oppressing  the  clergyman.  ~^f 

The  Justices 


The  King 


Patteson,  J. — If  I  understand   this  case  rightly,  the 

ji^tices  have  refused  to  issue  their  warrant  on  the  ground 

that  the  rate  was  not  properly  made.     I  can  see  plainly 

enough  what  the  object  was  in  making  the  present  rate  in 

this  manner.    The  rate  is,  however,  a  legal  rate;  and  though 

it  is  in  such  a  shape  that  it  may  put  the  clergyman  to  incon- 

Venience,  we  cannot  on  that  ground  refuse  this  application. 

A  second  objection  has  been  made  to  the  rate,  that  it  is 

double;   but  this  objection  is  not  tenable.     If  the  glebe 

kind  is  in  the  occupation  of  the  rector,  it  is  not  tithable, 

tat  if  not  in  his  hand,  the  tithes  in  respect  of  it  are  part  of 

fte  tithes  of  the  parish. 

Rule  absolute,  without  costs. 


of  Sussex. 


Wright  v.  Doe  on  the  demise  of  Tatham  (in  erroi 

whSTtbT11^    EJECTMENT  for  the  manors  of  Hornby  and  Tail 

Suestion  it       with  ad  vow  sons  aud  tithes,  messuages,  lands,  tenements, 
fiVlSavit  vel  _ 

non  evidence   *n  l^e  county  of  Lancaster.    At  the  trial  before  Gurney; 

of  the  exami- 
nation and  cross -examination  of  one  of  the  attesting  witnesses  to  the  will,  who  upoi 
trial  of  an  issue  out  of  Chancery,  between  the  same  parties,  and  upon  the  same  quel 
proved  the  execution  of  the  will,  and  is  since  dead,  is  admissible;  and  being  admi 
is  entitled  to  the  same  degree  of  weight  as  the  viva  voce  evidence  of  an  attc 
witness. 

Therefore  a  will  was  held  to  be  sufficiently  proved  by  evidence  of  such  examinat 
where  it  appeared  ac  the  second  trial,  that  another  attesting  witness  was  alive, 
within  the  jurisdiction  of  the  Court. 

In  order  to  let  in  evidence  of  the  examination  of  a  deceased  witness,  upon  a  fc 
trial,  upon  the  same  question,  it  is  sufficient  if  the  parties  be  substantially  the  sam 

Therefore  it  is  sufficient,  if  in  the  former  action  a  party  is  plaintiff1 or  defendant 
in  the  other,  lessor  oftkeplaintiff"\n  ejectment. 

Nor  is  it  material  that  one  of  the  parties  to  the  second  action  was  in  the  ft 
action  joined  with  several  others  who  are  not  parties  to  the  second  action. 

Nor  that  the  former  evidence  was  given  upon  the  trial  of  an  issue  arising  oaf 
hill  in  Chancery,  which  has  been  dismissed  upon  the  motion  of  the  plaintiff  in  e 
himself. 

Where  by  a  rule  of  Court,  made  by  consent  of  parties  previously  to  the  trial  < 
ejectment,  it  is  ordered  that  the  short-hand  writer's  notes  ot  the  evidence  on  the  tri 
an  issue  out  of  Chancery,  shall  be  read  in  evidence  as  to  such  witnesses  us  mifj 
dead  or  beyond  sea,  evidence  given  by  the  short -hand  writer  of  the  examination  a 
former  trial  of  an  attesting  witness  since  dead,  who  proved  the  execution  of  a  will, 
due  execution  of  which  was  in  controversy  on  both  occasions,  is  not  only  admissit 
evidence,  on  the  ground  of  the  agreement  in  the  rule,  but  being  admitted,  is  not  tec 
ary  evidence,  but  is  evidence  of  as  high  a  nature  as  that  of  a  living  attesting  witna 

A  bill  in  Chancery  filed  by  A.  against  B.  and  others,  the  answer  of  B.  and  hi 
defendants,  an  order  of  the  Master  of  the  Rolls,  directing  an  issue  of  devisavit  vel 
that  being  the  question  in  controversy  between  the  parties,  and  the  nisi  prius  record 
the  postea  thereon,  containing  the  finding  of  devisavit  and  judgment  accordingly,  I 
admitted  and  read  upon  the  trial  of  an  ejectment  by  Doe  on  the  demise  of  A.  ag 
JJ.,  in  which  the  same  question  arose,  are  not  even  prima  facie  proof  of  the  doe  el 
t ion  of  the  will. 

Dubitatur,  whether  upon  a  question  in  ejectment,— whether  a  testator,  from  the 
of  his  attaining  a  competent  age  down  to  the  time  of  the  execution  of  his  will,  wi 
sound  mind,—- Tetters  found  amongst  his  papers  shortly  after  his  decease,  and  writtt 
him  at  various  periods  of  his  life,  by  persons  shewn  to  have  been  intimately  acqumi 
with  him,  are  admissible  in  evidence  to  shew  the  manner  in  which  he  was  treat©* 
such  persons. 
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it  the  Lancashire  spring  assizes,  183S>  it  appeared  that  1834. 
Tat  ham  claimed  to  recover  as  heir  at  law  of  Marsden,  who 
died  seised,  and  that  Wright  defended,  as  devisee  of  Mars- 
dt/i.  It  became  a  matter  in  controversy  between  the  par- 
ties, whether  Marsden  was,  and  from  his  attaining  to  compe- 
tent age  and  down  to  the  time  of  making  the  will  in  question,  First  exception 

,,.  -  -it  iiri«        of  defendant 

bad  been,  a  person  of  sane  mind,  and  capable  of  making  below. 

a  will ;  and  in  order  to  prove  the  affirmative,  Wright  pro- 
posed to  shew  the  manner  in  which  Marsden  was  addressed 
at  different  periods  of  his  life,  by  various  persons  who 
were  well  acquainted  and  intimate  with  him,  in  certain 
letters  written  by  them  to  Marsden,  and  the  subjects  and 
occasions  upon  which  such  persons  wrote  the  said  letters. 
Wright  then  proved  that  certain  letters  were  found  among 
the  papers  of  Marsden,  shortly  after  his  decease,  and  pro- 
posed to  read  many  of  these  letters,  which  he  proved  to 
kave  been  written  to  Marsden  by  persous  well  acquainted 
with  him,  and  who  were  then  dead.  It  was  objected  on 
the  part  of  Tatham,  that  these  letters  were  not  admissible 
in  evidence,  and  the  learned  baron  so  ruled;  whereupon 
Wright  excepted  to  the  decision  of  the  learned  baron. 

It  was  also  in  controversy  between  the  parties,  whether  Exception  of 
or  not  Marsden,  by  his  last  will  and  testament,  bearing  date  Plw,ltiffl>e,0,r- 
the  14th  Juue,  1822,  and  a  codicil  thereto,  bearing  date  the 
25th  February,  1825,  did  devise  the  manors  &c.  inentioued 
ip  (he  declaration,  so  as  to  bar  the  title  of  Tatham  as  heir. 
In  order  to  maintain  the  affirmative,  it  was  proved  on  behalf 
of  Wright,  that  in  November,  1828,  Tatham  filed  a  bill  in 
Chancery  in  respect  of  the  same  premises,  against  rf  right 
and  others,  to  which  Wright  aud  his  co-defendants  put  in 
an  answer.  This  bill  and  answer,  and  also  an  order  of  the 
Master  of  the  Rolls  for  the  trial  of  an  issue  of  devisavit  vel 
oon,  the  nisi  prius  record  of  the  issue,  with  the  postea  con- 
taining the  verdict  thereon,  an  order  of  the  M.  R.  dismiss- 
ing the  bill,  and  an  examined  copy  of  the  judgment  entered 
up  in  the  said  issue  in  K.  B.,  were  severally  tendered  in 
evidence,  and  objected  to  on  the  part  of  Tatham,  but  rc- 

vol.  in.  u 
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ceived  by  the  learned  baron.     Whereupon  the  counsel  for 
Tatham  excepted  to  the  decision  of  the  learned  baron. 

The  order  of  the  M.  R.,  which  was  then  read  in  evi- 
dence, recited  that  it  was  disputed  whether  Marsden  ever 
did  duly  make,  publish,  and  execute  any  will  or  codicil,  so 
as  to  pass  his  real  estate,  and  that  it  was  asserted  by  Wright 
and  his  co-defendants,  and  denied  by  Tatham,  that  Marsden 
had  duly  executed  a  will,  dated  14th  June,  1822,  and  a 
codicil  dated  25th  February,  1825,  attested  by  Edward 
Tatham,  Robert  Proctor,  and  Giles  Bleasdale.  His  Honor 
therefore  ordered  that  the  parties  should  proceed  to  a  trial 
at  law,  at  the  next  Lent  assizes  to  be  holden  for  the  count; 
of  York,  on  the  following  issue,  devisavit  vcl  non,  the  de- 
fendants in  Chancery  to  be  plaintiffs  at  law,  and  the  plaintiff 
in  Chancery  to  be  defendant  at  law. 

The  defendant  in  ejectment  produced  the  nisi  prius  record 
of  the  trial  of  the  issue  so  directed,  with  the  postea  thereon; 
in  which  issue,  Wright  and  his  co-defendants  in  Chancerj 
were  plaintiffs,  and  Tatham  was  defendant.  The  question 
to  be  tried  was,  whether  Marsden  devised  by  his  will  or 
codicil,  and  the  jury  found  that  Marsden  did  devise,  by  his 
last  will  and  codicil,  the  estates  mentioned  in  the  declaration. 

An  examined  copy  of  the  judgment  of  the  Court  of 
K.  B.  upon  the  issue  was  then  read,  aud  the  decree  of 
the  M.  R.  dismissing  Tathams  bill. 

For  Wright,  a  rule  of  K.  B.  made  in  this  ejectment 
was  produced,  whereby  it  was  ordered  upon  consent,  inter 
alia,  that  the  short-hand  writer's  notes  and  the  judge's 
notes  of  the  evidence  on  the  trial  of  the  issue,  of  witnesses 
who  should  be  dead  or  beyond  sea,  should  be  read  in  evi- 
dence upon  the  trial  of  the  ejectment. 

At  the  trial  of  this  ejectment,  Wright9s  counsel  called 
Fraser,  a  short-hand  writer,  who,  being  sworn  and  examined, 
stated  that  Bleasdale  was  examined  and  cross-examined  on 
the  trial  at  York  as  a  witness,  that  he  was  dead,  and  that 
he  deposed  as  follows :  that  Marsden  executed  the  will  of 
14th  June,  1322,  and  that  the  three  witnesses  who  attested 
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k,  vii.  &.P.,  £•  1\  and  himself,  were  present;  that  Mars* 
den  signed  his  name  to  every  sheet  of  the  will  in  their  pre- 
sence; and  so  of  the  codicil  of  the  23th  February,  1825. 

Another  witness  called  on  the  behalf  of  11  right,  pro- 
duced the  will  and  codicil,  and  stated  that  tbey  were  the 
which  were  produced  on  the  trial  of  the  issue ;  that  they 
tbeo  put  into  the  bauds  of  Bleasdale,  who  proved  the 
eiecution;  and  that  Bleasdale  died  in  November,  1831. 
This  witness,  upon  his  cross-examination,  stated  that  Robert 
Proctor,  by  whom  the  will  and  codicil  were  respectively  at* 
tested,  was  alive  and  then  present  in  court  at  Lancaster,  and 
sad  been  subpcenaed  as  a  witness  on  behalf  of  Wright. 

The  will  and  codicil  of  Marsden  were  produced  on  be- 
half of  Wright ;  and  it  was   proved  that  they  were  the 
will  and  codicil  which  were  proved  and  read  in  evidence 
oa  the  said  trial  at  York,  and  were  referred  to  and  men- 
tioned in  the  said  proceedings  in  Chancery,  and  in  the  said 
issue,  and  also  in  the  said  nisi  prius  record,  and  in  the  said 
judgment ;  and  the  said  will  and  codicil  were  offered  to  be 
read  in  evidence.     The  counsel  for  Tatham  objected  that 
the  will  and  codicil  could  not  be  read  in  evidence  until  their 
eiecution  had  been  proved  by  the  living  attesting  witness, 
who  was  then  present  in  Court.     And  the  learned  baron 
thereupon  stated  his  opinion  to  be,  that  the  will  and  codicil 
coold  not  be  read  in  evidence,  and  refused  to  admit  the 
•me,  unless  the  said  living  attesting  witness  were  called  by 
the  defendant  to  prove  the  eiecution  thereof.     Whereupon 
the  counsel  for  the  defendant  made  his  exception  to  the  Defendant's 
•id  opinion  of  the  learned  baron.     And  thereupon  the  (?J£nd  exccp" 
fetrned  baron  stated  his  opinion  to  be,  that  the  evidence,  so 
•  tforesaid  given  by  the  said  defendant,  did  not  sustain  the 
t&rmative  of  the  second  matter  in  controversy,  as  to  the 
till  and  codicil,  and  directed  the  jury  to  find  a  verdict  for  Defendant's 
*e  plaintiff.      Whereupon  the  defendant's  counsel  made  £d  excep" 
*ii  exception. 
The  learned  baron  set  his  hand  to  a  bill  of  exceptions, 
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stating  the  above  evidence  and  exceptions,  according  to  thd 
form  of  the  statute. 

The  jury,  according  to  the  direction  of  the  learned  baron, 
returned  their  verdict  for  the  plaintiff,  and  judgment  for 
the  plaintiff  was  signed  on  the  3d  May,  1833: 

A  writ  of  error  having  issued  to  the  Lord  C.  J.  Dcnman, 
commanding  him  to  send  to  the  Justices  of  the  Bench  and 
Barons  of  the  Exchequer,  in  the  Exchequer  Chamber,  pur- 
suant to  1  Will.  4,  c.  70,  a  transcript  of  the  record  and 
proceedings  in  this  action,  with  all  things  touching  the  same, 
the  Chief  Justice  Dcnman  certified  a  transcript  of  the 
record  containing  the  record  and  process,  and  all  matters 
touching  the  same. 

The  matters  returned  by  the  Lord  Chief  Justice  were 
in  substance  as  has  been  stated  above. 

The  errors  assigned  by  the  plaintiff  in  error  were,  tbe 
several  rulings  by  the  learned  baron  to  which  exceptions 
were,  at  the  trial,  made  on  the  behalf  of  Wright, 

Joinder  in  error. 


F.  Pollock  for  the  plaintiff  in  error. 
First  exception       '•  Evidence  of  the  letters  ought  to  have  been  admitted  to 

of  defeudant     shew  the  manner  in  which  Marsden  was  treated  by  those 

below : 

Whether  the     who  were  well  acquainted  with  him.     Suppose  a  person, 
letters  were      proved  to  have  been  intimate  with  Marsden,  had  been  heard 

to  address  him  in  a  particular  manner,  would  not  that  have 
been  evidence  upon  a  question  of  whether  Marsden  was  of 
was  not  of  sound  mind  ?   (He  was  about  to  read  one  of  th« 
letters  rejected,  when  Thidal,  C.  J.  said,  "  You  have  a  rigbt 
to  assume  that  the  letters  are  of  the  most  favourable  de- 
scription; and  as  the  letters  are  not  set  out  in  tbe  bill  of 
exceptions,  they  had  better  not  be  read.")   If  letters  relating 
to  science,  literature,  &c,  were  found  in  a  man's  desk  after 
his  death,  written  to  him  by  eminent  men  of  his  day  who 
were  well  acquainted  with  him,  would  they  not  be  evidence 
upon  a  question  of  his  sanity  at  the  period  at  which  tbe 
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liters  were  written?     If  letters  were  found  treating  a  man         1834. 

i  a  fool,  would  not  these  be  evidence,  after  his  death,  of  his 

iviug  been  of  unsound  mind?  [Gaselee,  J.  Such  evidence 

frequently  admitted.]    Buckler  v.  Burnett  («),  Wheeler  v. 

\lderson  (6),  and  Dr.  Haggard's  note  to   Waley  v.  J/ow- 

tt(c). 

II.  The  second  question  is,  whether,  in  order  to  prove  Second  excep- 
'     .    .  ..  _>  it--'  •        tion  of defend- 

ie  will,  it  was  necessary  to  call  Proctor,  the  living  attesting  ant  below: 

itoess  ;  and  this  question  divides  itself  into  two  points  :      Necessity  of 
*  n  .  calling  attest- 

I.  Whether  the  verdict  upon  the  trial  of  the  issue,  the  ing  witness. 
idgraent  of  the  Court  of  K.  B.  thereon,  and  the  decree  of  Fir*t  question. 
le  M.  R.  dismissing  the  bill,  are  not  of  themselves  suffi- 

ieot  to  dispense  with  the  giving  of  any  other  evidence,  as 
Sbrding  prima  facie  evidence  of  the  will ;  and  this  with  or 
rithout  the  production  of  the  will  ? 

II.  Assuming  the  evidence  of  an  attesting  witness  to  Second  ques- 
ave  been  necessary,  was  the  evidence  of  Bleasdale's  former 
epositions  a  sufficient  compliance  with  the  supposed  rule 

f  law  ? 

I.  The  freehold  estate  which  is  the  subject-matter  of  the  First  question. 
jectment,  is  the  same  as  that  which  is  the  subject-matter 
>f  the  bill  in  equity,  &c. ;  and  the  parties  are  substantially 
be  same  ;  for  the  lessor  of  the  plaintiff  and  the  defendant 

re  substantially  the  parties  in  this  ejectment  suit.  The 
vidence  produced  was  sufficient;  Strult  v.  Bovingdon(d), 
iitchin  v.  Campbell  (e),  Outram  v.  Morewood  (f),  Whateley  v. 
Henheirn(g)t  Hancock  v.  Welsh  (A),  Bull.  N.  P.  234,  Vooght 
.  Winch  (i),  Burnett  v.  Lynch  (k),  Scott  v.  Shearman  (/), 
imartle  v.  Williams  (/»).  If  Bleasdale  had  been  alive,  there- 
ore,  there  would  have  been  no  necessity  of  calling  him. 

(«)  MS.  (g)  2  Esp-N.  P.  C.  608. 

(t)  3  HaggRrd's  Rep.  609.  (A)  1   Stark.   N.  P.   C.   347. 

(c)  Ibid.  770.  (t)  2  Barn.  &  Alders.  662. 

(d)  5  Esp.  N.  P.  C.  66.  (k)  8  Dowl.  &  Ryl.  368  ;    6 

(e)  3  Wilson,  304;  2  Bla.  Rep.      Barn.  &  Cressw.  589. 
87,  per   notnen  Hitchin  v.  Camp-  (/)  2  Bin.  Rep.  977. 
tU.  (m)  1  Salk.  245. 

(/)  3  East,  346. 
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II.  If  the  evidence  of  an  attesting  witness  was  necessary, 
that  evidence  has  been  given.  The  evidence  of  Bicasdak, 
there  can  be  no  doubt,  was  properly  received.  Here  ms 
a  rale  of  Court  made  by  consent,  which  contains  an  express 
order  that  the  short-hand  writer's  notes,  and  the  judge's  notes 
of  the  evidence  on  the  former  trial,  should  be  read  in 
evidence  on  this  trial,  as  to  such  witnesses  as  should  be  dead 
or  beyond  sea.  It  is  also  receivable  on  general  grounds, 
for  the  evidence  of  a  witness  svtt>ro  on  a  former  trial,  upon 
the  death  of  that  witness,  is  receivable  in  a  subsequent  trial 
between  the  same  parties  npon  the  same  subjeet-m alter;  Rtx 
wJoWffeiwi),  Strult  v.  Bovingdon(b),  Mnyortff  Doncasten. 
Day(c).  Fifth  resolution  in  Pyke  v.  OtmcA(tf).  If  Bitot- 
(fe/es  examination  be  admissible  in  evidencc,its  effect  is  pie* 
cisely  the  same  as  if  lie  had  been  present  and  examined  on  the 
trial  of  the  ejectment  cause ;  and  therefore  the  will  and 
codicil  ought  to  have  been  received  in  evidence. 


First  exception       Sir  James  Scarlett,  contra.     First,  with  respect  to  th* 

\ff*t!*****  flP1681*0*  *s  t0  l,rc  admissibility  of  the  letters.  The  con- 
tents -of  the  letters  may  be  considered  in  two  points  of 
view,  either  as  stating  facts,  or  as  stating  opinions.  State* 
ments  t>f  facts  or  of  opinions,  are  excluded  by  the  law  of 
the  country,  unless  made  upon  oath.  The  evidence  offered 
was  in  some  respects  analogous  to  hearsay  evidence.  The 
authorities  in  die  Ecclesiastical  Court  which  bate  been  citeo1 
are  not  applicable  to  cases  at  coinmon  law.  If  the  Court 
are  xyf  opinion  th at  the  wifl  was  properly  produced  and  oaght 
to  have  been  read,  tire  necessity  of  admitting  the  letters 
need  Trot  be  considered. 

Second  excep-       !'•  The  ^testing  witness,  who  was  living  and  within  (he 

tion  of  defend-  jurisdiction  of  the  Count,  should  have  been  called.     The 
nut  below.  . 

general  rale  is,  that  if  there  be  a  living  witness  he  mist  fee 

cafled.     Is  this  an  exception  to  the  .general  rule?     The 


(a)  4  T.  It.  285, 

(6)  ,5  Esp.  N.  P.  C.  5G. 


(c)  3  Taunt.  262. 
(dj  1  Lord  Rnym.  *SO. 
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Court  will  not  lightly  except  a  case  out  of  a  general  rule  of  t£34. 
evidence,  more  particularly  when  such  rule  applies  to  the 
case  of  a  will.  The  only  exceptions  which  have  been 
allowed,  have  been  in  cases  of  necessity.  What  necessity 
was  there  here  for  the  admission  of  Bleasdale' s  exami- 
nation i  There  was  a  living  attesting  witness  within  the 
jurisdiction  of  the  Court ;  Hands  v.  James  (a). 

Mr.  Pollock  has  said,  that  if  Bleasdale  had  been  alive  First  question. 
there  would  have  been  no  necessity  for  calling  him,  and  he 
has  stated  that  the  former  proceedings  were  prima  facie 
evidence :  The  bill  in  Chancery  is  no  evideuce  even  as 
against  the  plaintiff  by  whom  it  is  filed.  Nor  is  the  answer 
evidence :  That  which  a  man  states  for  himself,  is  not 
evidence  for  him.  The  whole  that  the  bill,  answer,  and 
decree  establish,  is,  that  there  were  such  proceedings.  A 
bill  dismissed  especially  is  not  evidence.  In  Call  v. 
Dunning  (b)  it  was  held,  that  the  answer  of  the  obligor  of 
a  bond  to  a  bill  filed  for  a  discovery,  in  which  he  admitted 
the  bond  to  have  been  executed  by  him,  is  only  secondary- 
evidence,  and  caunot  be  received  as  evideuce  per  se,  without 
shewing  that  due  diligence  has  been  used  to  discover  who 
the  subscribing  witness  was,  who  was  alleged  to  be  un- 
known. These  proceedings  were  only  secondary  evidence, 
soother  attesting  witness  being  alive.  The  best  evidence 
must  be  produced.  Therefore,  though  the  verdict  aud 
judgment  were  evidence,  a  living  attesting  witness  ought  to 
have  been  called,  as  being  better  evidence. 

The  examination  of  Bleasdale  was  undoubtedly  admissi-  Second  ques- 
ble,  but  it  was  not  the  best  evidence.  Suppose  Bleasdale  had 
been  alive,  his  examination  would  only  have  been  secondary 
evidence.  The  rule  is,  that  a  fact  must  be  proved  by  the  best 
evidence  of  which  the  nature  of  the  thing  is  capable.  Procr 
tor's  evidence  was  as  good  as  Bleasdale' s,  if  Bleasdale  had 
been  alive ;  consequently  the  examination  of  Bleasdale  was 
evidence  secondary  to  that  of  Proctor.  [Paughan,  B. 
Suppose  Proctor  had  been  called,  could  Bleasdale* s  exami- 

(a)  Comyns's  Rep.  531.  (6)  4  East,  53. 
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nation  have  been  given  in  evidence  ?]  It  could  ;  but  it 
could  not  have  done  away  with  the  necessity  of  calling 
Proctor.  The  whole  question  seems  to  be, — is  it  a  case  of 
necessity  r  for  otherwise  the  evidence  is  inadmissible. 

The  statute  of  frauds  has  required  a  will  devising  lands 
to  be  attested  by  three  witnesses.  This  statute,  inde- 
pendently of  the  common  law  rule  already  alluded  to, 
would  render  the  testimony  of  the  surviving  attesting  wit* 
uess  necessary  to  be  given.  To  dispense  with  this  evidence, 
by  allowing  the  will  to  be  read  upon  evidence  given  of  the  ex- 
amination of  a  deceased  attesting  witness,  before  all  the 
three  witnesses  are  dead  or  out  of  the  reach  of  the  Court, 
would  be  in  effect  to  destroy  the  security  intended  to  be 
given  by  the  statute.  As  no  necessity  has  been  shown  for 
admitting  the  examinations  of  Bleasdale,  the  living  witness 
should  have  been  called,  which  not  having  been  done,  the 
defendant  was  not  entitled  to  have  the  will  read. 


F.  Pollock,  in  reply.  First,  the  letters  were  not  produced 
for  the  purpose  of  proving  a  fact  or  an  opinion,  but 
they  were  produced  to  prove  tha  mode  of  treatment. 
When  a  witness  has  beeu  examined  who  is  since  dead, 
his  examination  is  as  good  between  the  same  parties, 
as  his  living  testimony.  It  is  true  that  the  statute  re* 
quires  the  will  to  be  attested  by  three  witnesses,  but  tbe 
argument  of  Sir  J.  Scarlett  goes  to  establish  a  necessity  of 
calling  all  the  three  witnesses  to  prove  the  will,  which  is 
clearly  not  necessary. 

Cur.  adv.  vu/t* 


Tjnpal,  C.  J.,  now  delivered  the  judgment  of  the 
Court. 

Upon  the  argument  of  this  writ  of  error,  the  two 
exceptions  which  were  taken  by  the  defendant  below  to 
the  direction  of  the  learned  judge  at  the  trial  of  the  cause, 
and  which  are  specially  assigned  as  errors  upon  this  record, 
have  been  fully  discussed  before  us« 
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The  first  exception  is  taken   upon  the  refusal  by  the 

learned  judge  to  admit  in  evidence  certain  letters  which 

Wright 
were   offered    by   the  defendant    below.       Those   letters  „. 

were  proved  to  have  been  written  by  different  persons,  well         D°E 
acquainted  with  the  late  John  Marsden,  at  different  periods      Tatbam. 
of  his  life,  to  have  been  addressed  to  him  in  his  lifetime,  First  excep- 
and  Co  have  been  found  amongst  his  papers  shortly  after  his 
death,  the  writers  of  such  letters  being  dead  at  the  time  of 
the  trial.     Upon  this  exception  there  exists  a  difference  of 
opinion   in  the  Court,  on  the  point  whether  such  letters 
were  admissible  in  evidence  or  not.     But  as  all  the  judges 
agree  that  the  second  exception  ought  to  be  allowed,  and 
as  the  consequence  of  such  allowance  is,  that  a  venire  de 
novo  must  be  awarded,  it  becomes  unnecessary  on   the 
present    occasion    to   euter    into    any   discussion    of    the 
particular  views  taken  by  the  judges  as  to  the  first  ex- 
ception. 

The  second  exception  was  taken  to  the  opinion  delivered  Second  excep- 
by  the  learned  judge  at  the  trial,  as  to  the  admissibility  in 
evidence  of  the  will  and  codicil  of  Marsden.  It  was  ruled 
by  him,  that  the  will  and  codicil  could  not  be  read  in 
evidence,  until  the  surviving  attesting  witness  to  such  will 
and  codicil,  who  was  proved  to  be  within  the  jurisdiction  of 
the  Court,  was  called  and  examined  as  to  the  execution  of 
them ;  and  that  the  necessity  of  calling  such  surviving 
witness,  was  not  dispensed  with  by  the  producing  and 
reading  in  evidence  the  examination  and  cross-examination 
of  another  of  the  attesting  witnesses  to  the  will  and 
codicil,  taken  upon  a  former  trial  at  law,  upon  an  issue 
between  the  same  parties,  and  upon  the  same  questiou  now 
ia  controversy.  And  upon  this  point  we  are  all  of  opinion 
that  the  will  and  codicil,  after  the  production  of  the  evidence 
above  stated,  were  admissible,  and  ought  to  have  been 
received  in  evidence  without  further  proof;  and  conse- 
quently that  the  second  exception  must  be  allowed. 

In  order  to  explain  the  reasons  upon  which  our  opiniou  Ground  upon 
is  formed  upon  this  second  point,  it  will  be  proper  to  which  second 

r  r        '  r     r  exception 

maintainable. 
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consider,  in  the  first  place,  the  ground  upon  which  we 
hold  the  examination  and  cross-examination  of  the  attesting 
witness  to  the  will,  to  be  admissible  in  evidence  after  the 
death  of  such  witness,  for  any  purpose,  as  between  die 
parties  to  the  present  suit ;  and  secondly,  the  degree  and 
character  of  such  evidence,  and  the  effect  and  weight  to 
which  it  is  entitled,  when  once  admitted,  with  reference  to 
the  subject-matter  iu  dispute. 

In  the  course  of  the  argument  indeed,  on  the  part  of  the 
plaintiff  in  error,  it  was  strongly  pressed  upon  us  that  the 
proceedings  in  the  Court  of  Equity  and  Law,  which  are 
set  forth  in  the  bill  of  exceptions,  formed  such  a  prisja 
facie  case  in  favour  of  the  will,  as,  if  not  to  dispense  wits 
the  necessity  of  giving  any  further  evidence  whatever  on  the 
part  of  the  defendant  below,  at  all  events  to  let  in  the 
reading  of  the  will.  Upon  this  point  it  will  be  sufficient 
to  say,  that  we  are  all  agreed  that  such  proceedings  had  not 
such  effect.  For  unless  they  could  be  held  to  go  the 
length  of  creating  an  estoppel  against  the  plaintiff  below, 
we  see  no  ground  for  holding  them  to  constitute  a  prim! 
facie  case  in  his  favour;  and  that  they  could  not  con- 
stitute an  estoppel,  appears  sufficiently  clear  from  the  nature 
of  the  proceedings  themselves,  as  set  out  on  the  record. 

As  to  the  second  ground  of  exception,  the  facts  are  these: 
Tat  ham,  the  lessor  of  the  plaintiff,  filed  his  biN  in  Chancery 
against  Wright,  the  defendant  in  the  present  action,  slid 
three  other  persons ;  and  upon  the  answers  coming  m, 
the  Master  of  the  Rolls  directed  an  issue  at  law  upon  the 
question,  whether  Marsden  did  devise  his  estate  or  not  by 
the  very  identical  wilt  which  is  now  in  dispute  ?  It  was 
further  proved,  that  a  trial  of  such  issue,  in  which  Wright 
and  the  other  defendants  in  the  Chancery  suit  were 
the  plaintiffs,  and  Tatham  was  the  defendant,  afterwards 
took  place ;  and  that  on  the  trial  of  that  issue,  Bteasdak, 
one  of  the  attesting  witnesses  to  the  wiH,  was  called  and 
examined  on  the  part  of  Wright,  and  was  cross-examined 
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i  the  part  of  Tathtjm.  Now  if  the  former  trial  had  taken 
tee  in  a  suit  between  Wrigki  and  Tatham,  and  those 
raoos  alone,  no  doubt  could  have  been  raised  that  after 
*  death  of  this  witness,  the 'evidence  which  he  had  given 
ion  the  former  trial  would  be  admissible  upon  the  second. 
ir  in  that  case  it  would  have  been  evidence  given  in  a 
k  between  the  very  same  parties,  upon  the  same  subject- 
itter,  at  a  trial  on  which  Tat  ham  had  the  right  to  object 
the  competency  of  the  witness,  to  cross-examine  him, 
id  to  contradict  him  by  other  testimony.  Upon  such  a 
ate  of  facts,  therefore,  it  is  unnecessary  to  cite  cases  to  the 
Mat,  that  the  evidence  of  this  witness  given  on  the  former 
session  would,  after  his  death,  be  admissible  at  the  second 

But  the  only  distinctions  between  the  case  above  snp- 
raed,  and  the  present,  are,  that  Wright  was  not  the  otily 
arty,  but  was  joined  with  other  plaintiffs  in  the  former 
stioo ;  and  that  Tut  ham,  instead  of  being  the  plaintiff  in 
le  present  action,  is  only  the  lessor  of  the  plaintiff.  But 
e  think  that  neither  of  these  circumstances  makes  any 
Merence  as  to  the  admissibility  of  the  evidence  in  question. 
or  the  Tesult  of  the  authorities  is,  that  the  lessor  of  the 
lairitiff  is  the  real  party  in  an  ejectment',  that  the  nominal 
taintiff  has  no  interest ;  and  that  J.  S.  is  bound  by  a  ver- 
ict  for  the  defendant  in  an  ejectment  between  Doe  on  the 
emise  of  J.  S.,  against  B.  (a).  Neither  can  any  real  dtf- 
arise  from  the  circumstance,  that  in  the  former 
the  present  defendant  Wright  was  joined  with 
persons  as  plaintiff.  For  Ttrtham  had  precisely  the 
power  of  objecting  to  the  competency  of  Bleasdaie, 
right  of  cross-examination,  and  of  calling  wit- 


the  action  of  ejectment  be  consi- 
dered as  having  all  the  properties 
of  im  nctuai -Aenrise.  Doe  there- 
fore being  privy  in  *tkUe  to  J.  &.. 
both  Doe  and  JB.  would  be  bound 
bv  the  estoppel.  Vide  1  Salk.  276; 
Cora.  Dig.  Estoppel,  (B.) 


First  ground  of 
dispensing 
with  examina- 
tionof  surviv- 
ing attesting 
witness. 


(m)  A  fortiori,  would  Doe  be 
Mad  by  a  former  verdict  andjudg- 
CMt  iN&fvceii  J.  S.  una  B^^oppos- 
g  the  dense  to  Doe  to  be  laid,  as 
m%  an  a  day  subsequent  to  such 
idgment^  for  the  demise  being  ad- 
ftoed  by  the  consent  rale,  mast  in 
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nesses  to  discredit  or  contradict  his  testimony  on  the  former 
trial,  as  he  would  have  had  if  Wright  had  been  the  sole 
plaintiff  in  that  suit,  or  as  he  would  have  had  now,  if 
lileasdate  had  been  alive  and  had  been  subpoenaed  as  i 
witness.  It  is  manifest,  therefore,  that  the  verdict  ou  the 
former  trial,  and  the  examination  of  witnesses  on  each 
side,  did  not  take  place  in  a  suit  between  third  parties, 
or  strangers,  but  virtually  and  substantially  between  the 
very  same  parties  who  are  parties  to  the  present  suit,  and 
upon  the  very  same  subject-matter  of  dispute.  Nor  cap 
there,  as  it  appears  to  us,  be  any  objection  to  the  admis- 
sibility of  this  evidence,  on  the  ground  of  the  plaintiff  in 
equity  having  thought  proper  since  the  trial  to  dismiss  his 
own  bill.  For  whether  the  bill  is  dismissed  or  not,  the 
evidence  was  given  in  the  course  of  the  trial  of  an  action  in 
a  Court  of  common  law,  under  the  obligation  of  an  oath. 
The  witnesses  upon  that  trial  are  equally  liable  to  the 
penalties  of  perjury,  if  they  have  wilfully  forsworn  them- 
selves, whether  the  bill  in  equity  is  dismissed  or  not;  and 
the  evidence  given  at  the  trial  cannot  be  affected  in  its 
weight  or  character,  by  the  voluntary  act  of  the  plaintiff  in 
equity  in  dismissing  his  own  bill,  the  effects  of  which,  as  to 
the  consequences  above  adverted  to,  can  be  no  other  or 
different  than  if  the  plaintiff  in  an  action  at  law  bad 
elected  to  be  nonsuited,  rather  than  have  a  verdict  pass 
against  him. 
Second  ground.       But  upon  another,  and  that  a  perfectly  distinct  ground 

from  the  former,  we  think  the  examination  of  JBleasdak 
was  admissible  in  evidence  on  the  present  trial,  for  a  rule 
of  Court  was  made  by  consent  in  the  present  cause,  which 
contained  an  express  agreement  between  the  parties  in  tbii 
cause,  that  the  short-hand  writer's  notes,  and  the  judge's 
notes  of  the  evidence  on  the  former  trial  should  be  read 
in  evidence  on  this,  as  to  such  witnesses  as  should  be  dead 
or  beyond  sea.  After  this  agreement  between  the  parties 
we  think  it  was  not  open  to  the  plaintiff  to  dispute 
the  evidence  given  by  Bleasdale  on  the  former  trial  being 
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in'  evidence   on  the  present  trial,   his  death  having         1034. 
jcd  first  proved. 

If  therefore  such  evidence  be,  as  we  think  it  is,  produ- 
ce, the  only  question  that  remains  is,  what  is  the  character 
d  degree  of  that  evidence,  and  for  what  purpose  can  it 
>  produced?     And  it  seems  to  us  that  such  evidence  is  Character  and 
net  and  immediate  evidence  in  the  cause,  and  is  produci-  *ftec,tof  Ble?8- 

'  r  dale  8  examin- 

e  in  evidence  in  the  cause,  for  the  same  purpose  and  to  ation. 
ie  same  extent  as  if  the  witness  himself  had  been  alive 
id  sworn,  and  had  given  the  same  evidence  in  the  witness 
ox  in  the  present  cause  (a).  For  unless  the  evidence  is 
irried  to  this  extent,  it  is  impossible  to  define  any  line  or 
mit  to  which  it  shall  be  held  to  extend. 

It  is  objected  on  the  part  of  the  plaintiff  below,  first, 
hat  the  admitting  of  this  evidence  is  in  contravention  of 
be  rule  of  law  by  which  the  best  evidence  is  required  to  be 
fven  in  every  case ;  for  it  is  contended  that  the  vivft  voce 
vidence  of  Proctor,  the  surviving  attesting  witness,  is  better 
vidence  than  the  examination  of  B/easdale,  who  is  dead. 

But  we  think  this  argument  assumes  the  very  point  in 
ispute.  If  the  evidence  which  had  been  offered  of  the 
xecution  of  the  will  had  consisted  simply  in  proving  the 
lindwriting  of  Bleasdale,  one  of  the  attesting  witnesses, 
rhich  would  have  been  the  legitimate  mode  of  proving  the 
(testation  by  him  after  his  death,  it  might  indeed  have 
een  objected,  with  some  ground  of  reason,  that  such  evi- 
ence  could  not  be  the  best,  whilst  another  of  the  attest- 
tg  witnesses  was  still  alive,  and  within  the  jurisdiction  of 
be  Court.  For  in  that  case  the  proof  of  the  handwriting 
lily  would  have  done  no  more  than  raised  the  presumption 
hat  he  witnessed  all  that  the  law  requires  for  the  due  execu- 
ionof  a  will ;  whereas  the  surviving  witness  would  have  been 
We  to  give  direct  proof  whether  all  the  requisites  of  the 
tatute  had  been  observed  or  not.  Such  direct  testimony 
herefore  might  fairly  be  considered  as  evidence  of  a  better 

(a)  And  see  Alivcn  v.Furnival,  Croropt.  Mees.  &  Rose.  vol.  i.  part  2. 
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and  higher  nature,  than  mere  presumption  arising  from 
proof  of  the  witnesses  handwriting — Stabitur  presumption, 
donee  probetur  in  contrarium. 

The  effect,  however,  of  Bieasdalfs  examination  is  not 
merely  to  raise  a  presumption,  it  is  evidence  as  direct  to 
the  point  in  issue  and  as  precise  in  its  nature  and  quality 
as  that  of  Proctor  when  called  in  person.  It  is  direct  evi- 
dence of  the  complete  execution  of  the  will,  by  the  state* 
ment  upon  oath  of  the  observance  of  every  requisite  made 
necessary  by  the  statute  of  frauds.  If  Proctor  had  been 
examined  in  the  present  action  by  the  plaintiff  below,  there 
can  be  no  doubt  but  the  examination  of  Bfeasdak  on  the 
last  trial  might  have  been  put  in  to  contradict  him.  But 
on  what  principle  could  such  contradiction  have  been  admis- 
sible, unless  the  evidence  obtained  by  means  of  the  eli- 
mination was  of  as  high  a  character  and  degree  as  that  of 
the  vivft  voce  examination  of  the  surviving  witness?  If  the 
parol  examination  of  Proctor  was  the  better  evidence,  n 
contended  for,  how  could  it  have  been  opposed  by  the  iufe* 
rior  evidence  of  Bieasdalcs  examination  f 

It  was  objected  secondly,  that  to  allow  this  testimony, 
that  is,  to  dispense  with  the  necessity  of  calling  the  surviv- 
ing attesting  witness,  is  in  effect  to  destroy  the  security 
intended  to  be  given  by  the  statute  of  frauds.  For  it  is 
said,  that  as  that  statute  requires  the  attestation  of  three 
witnesses,  so  to  allow  the  will  to  be  proved  upon  a  trial  at 
law,  without  calling  an  attesting  witness,  whilst  one  of 
the  three  remains  in  life,  is  to  give  up  the  full  benefit  of 
having  three  witnesses  to  the  will.  It  may  be  observed, 
however,  that  the  statute  of  frauds  did  not  look  primarily  to 
the  mode  of  proving  the  will  when  contested,  but  to  the 
security  of  the  testator  at  the  time  of  the  execution  of  the 
will;  the  statute  intending  that  the  three  witnesses  should 
be  in  the  nature  of  guards  or  securities  to  protect  him  in 
the  execution  of  his  will  against  force,  or  fraud,  or  undue 
influence.  The  proof  of  the  will  by  the  three  witnesses, 
supposing  it  should  afterwards  come  in  contest,  is  only  an 
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incidental  and  secondary  benefit  derived  from  that  mode  of 
attestation.  Indeed  the  principle  of  this  objection,  if  car- 
ried to  its  full  extent,  would  require  the  will  to  be  proved 
id  every  case  by  the  three  witnesses. 

It  is  well  settled,  however,  that  in  an  action  at  law  it  is 

sufficient  to  call  one  only  of  the  subscribing  witnesses,  if  he 

can  speak  to  the  observance  of  all  that  is  required   by  the 

statute  (a);  and  the  objection  itself  is  obviously  open  to  the 

same  answer  which  has  been  given  to  the  first,  viz.  that  the 

evidence  resulting  from  the  written   examination   of    the 

deceased  witness,  in  a  former  suit  between  the  same  parties, 

is  of  as  high  a  nature,  and  as  direct  and  immediate,  as  the 

viva  voce  examination  of  one  of  the  witnesses  remaining 

alive,  and  actually  examined  in  the  cause. 

Upon  the  whole  we  think,  that  after  the  proof  given  in 
this  case  of  the  examination  of  Bleasda/e,  and  his  subse- 
quent death,  the  will  and  codicil  were  receivable  in  evidence, 
without  further  proof,  and  consequently  that  a  venire  de 
novo  must  be  awarded. 

Judgment  reversed  (ft). 

(a)  Aod  see  Longford  v.  Eyre,  (£)  And  see  Lord  Carrington  v. 

1  P.  Wins.  741 ;  Loice  v.  Jolliffe,  Payne,  5  Ves.  411 ;  Wood  v.  Stane, 

1 W.  Bin.  365;  GoodtUk  d.  Alex-  8  Price,  613 ;    Booth  v.  Blundelt, 

mderv.  Clayton,  4  Burr.  2224.  Cooper,  136. 
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Bent  by  estate  by  reason  of  the  devise,  which  was  commit-        1834. 

licated  to  A.  Fryer,  and  through  him  to  the  pauper.  ^-•n^w 

To  prove  a  surrender  to  the  use  of  Robert  Furniss's  will,  v, 

b€  steward  produced  the  book  of  the  records  (a)  of  the  Inhahitanis  of 

.  x  '  Thruscross. 

Moor,  and  read  from  it  an  entry  of  the  admittance,  reciting 

i  surrender,  in  1774,  of  the  property  in  question,  to  the  use 

f  the  will.     He  also  stated  that  he  had  not  been  able  to 

■id  the  surrender  itself  upon  the  roll  or  elsewhere,  except 

I  recited  in  the  admittance :  that  the  old  surrenders  ap- 

fetred  to  have  been  kept  in  a  very  loose  and  irregular 

■oner ;  that  the  originals  are  often  not  to  be  found ;  and 

■tber,  that  there  are  many  surrenders  to  the  use  of  wills 

tticed  on  the  records,  the  originals  of  which  are  not  to  be 

■tad ;  but  that  he  had  not  been  able  to  discover  any  other 

Ptaace  in  which  there  was  not  either  the  original  surren- 

F-  itself,  or  a  record  of  a  surrender  on  the  court  rolls. 

opinion  of  the  Court  is  requested — 1st.  Whether, 

the  circumstances  above  stated,  the  entry  in  the  book 

records  of  the  manor  was  evidence  of  a  surrender  to 

of  the  will  ? 

Ij.  Whether  the  admittance  of  the  grandfather  in  1790 

ition  back  to  his  possession  in  1780? 

die  opinion  of  the  Court  be  in  the  affirmative  as  to 

points,  then  the  order  of  removal  to  stand. 

hin  the  negative  as  to  either  of  them,  then  the  opinion 

Court  is  requested  as  to  a  third  point,  viz.  whether 

lence  of  the  grandfather  for  more  than  40  days  on 

property,  (he  having  the  right  of  admittance,) 

aent  to   confer  a  settlement  by  estate.     If  the 

kbe  of  opinion  that  it  was,  then  the  order  of  sessions 

undischarged,  and  the  order  of  removal  to  stand. 


,  in  support  of  the  order  of  sessions.     The  first 


i 


£»  records  of  the  customary  but  for  the  last  100  years  it  has 

^_  .91  well  at  those  of  the  court  been  usual  to  make  the  entries  in 

ly  consisted  of  sepa-  books.    To  these  entries  the  name 

;  rolls  filed  together;  of  court  rolls  is  still  continued. 
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The  King  v.  The  Inhabitants  of  Thruscross. 

A  surrenderee  AN  order,  whereby  James  Fryer  and  his  wife  and  c 

^ent  b  *alt  *"  dren  were  removcd  ^rom  lne  township  of  Thru  across, 

residence  of     the  West  Riding  of  Yorkshire,  to  the  township  of  H 
40 days  upon  .     T  „.  ,         . ,       .        .  .  ..  , 

a  copyhold,  to   and    ^ow  otshopside,  in    the  same  riding,  was  quasi 

which  he  after-  upon  appeal,  subject  to  the  opinion  of  this  Court  upon 
admitted.  following  case : 

the^e^ment        UP°n  the  death  °f  Robert  **"'"«»  "*  1780,  S.  -Fryer, 
is  complete       pauper's  grandfather,  entered  upon  a  copyhold  in  High  ; 

admittance       ^°w  Bishopside,  devised  to  him  under  the  will  of  Fun 

Pauper's  father,  A.  Fryer,  then  about  sixteen  years  of  i 
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ment  by  estate  by  reason  of  the  devise,  which  was  cortimu-        1834. 
oicated  to  A.  Fryer,  and  through  him  to  the  pauper.  V^NT^/ 

To  prove  a  surrender  to  the  use  of  Robert  Furniss'a  will,  v. 

the  steward  produced  the  book  of  the  records  (a)  of  the  Inhabitants  of 

r  .  V    '  THRU8CR0SS. 

manor,  and  read  from  it  an  entry  of  the  admittance,  reciting 
a  surrender,  in  1774,  of  the  property  in  question,  to  the  use 
of  the  will.  He  also  stated  that  he  had  not  been  able  to 
find  the  surrender  itself  upon  the  roll  or  elsewhere,  except 
is  recited  in  the  admittance :  that  the  old  surrenders  ap- 
peared to  have  been  kept  in  a  very  loose  and  irregular 
manner ;  that  the  originals  are  often  not  to  be  found ;  and 
farther,  that  there  are  many  surrenders  to  the  use  of  wills 
noticed  on  the  records,  the  originals  of  which  are  not  to  be 
found  ;  but  that  he  had  not  been  able  to  discover  any  other 
instance  in  which  there  was  not  either  the  original  surren- 
der itself,  or  a  record  of  a  surrender  on  the  court  rolls. 

The  opinion  of  the  Court  is  requested — 1st.  Whether, 
nnder  the  circumstances  above  stated,  the  entry  in  the  book 
of  the  records  of  the  manor  was  evidence  of  a  surrender  to 
the  use  of  the  will  ? 

2dly.  Whether  the  admittance  of  the  grandfather  in  1790 
kid  relation  back  to  his  possession  in  1780? 

If  the  opinion  of  the  Court  be  in  the  affirmative  as  to 
both  these  points,  then  the  order  of  removal  to  stand. 

If  in  the  negative  as  to  either  of  them,  then  the  opinion 
of  the  Court  is  requested  as  to  a  third  point,  viz.  whether 
die  residence  of  the  grandfather  for  more  than  40  days  on 
die  devised  property,  (he  having  the  right  of  admittance,) 
was  sufficient  to  confer  a  settlement  by  estate.  If  the 
Court  be  of  opinion  that  it  was,  then  the  order  of  sessions 
to  be  discharged,  and  the  order  of  removal  to  stand. 

Milner,  in  support  of  the  order  of  sessions.     The  first 

(«)  The  records  of  the  customary  but  for  the  last  100  years  it  has 

coon,  as  well  as  those  of  the  court  been  usual  to  make  the  entries  in 

Wi,  formerly  consisted  of  sepa-  books.    To  these  entries  the  name 

*te  parchment  rolls  filed  together;  of  court  rolls  is  still  continued. 

VOL,  III.  X 
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18S4.         question  submitted  to  the  consideration  of  the  Court  is, 

v^v^^      whether  there  was  evidence  of  a  surrender  in  1774.     [Lord 

r.  *         Dettman,  C.J.  Can  you  seriously  contend  that  this  is  not 

Inhabitants  of  evi(jence  f]     The  question  is,  whether,  from  this  evidence, 

the  sessions  were  bound  to  find  a  surrender  i  In  Rex  v. 
Lubbenham(a)  a  similar  question  was  raised.  [Parke,  J. 
The  Court  of  Quarter  Sessions  considered  it  to  be  no 
evidence  at  all.]  Then  as  to  the  second  question.  The 
grandfather  was  not  admitted  until  1790.  Until  that  pe- 
riod his  title  was  not  complete ;  no  settlement  therefore 
was  gained  by  him,  and  consequently  the  pauper  could  not 
have  a  derivative  settlement  from  him.  A  copy  holder,  until 
admittance,  is  a  mere  tenant  at  will.  He  is  scarcely  so 
much  as  tenant  at  will  (b) ;  he  is  a  mere  occupier,  and  has 
no  title  against  the  lord.  The  grandfather  was  devisee,  not 
heir  at  law;  and  where  there  is  a  defective  devise,  a  Court 
of  Equity  will  not  compel  the  lord  to  admit  the  devisee ; 
Sampson  v.  Sampson  (c).  [Parke,  J.  The  question  is,  whe- 
ther the  settlement  is  not  good  by  relation.  Patteson,].  It 
has  been  held  that  the  admittance  has  relation  to  the  sur- 
render.] To  gain  a  settlement  by  estate  the  party  must  be 
irremovable  for  40  days.  The  grandfather  was  not  so,  as 
the  lord  might  have  removed  him  at  any  time.  The  admit- 
tance could  not,  by  relation,  make  the  party  to  have  been 
irremovable  during  an  antecedent  period. 

Blackburne,  and  Sir  G.  Lewin,  contri.  The  question  is, 
whether  the  grandfather  had  such  an  interest  in  the  copyhold 
before  admittance,  as  would  prevent  the  overseers  from  re- 
moving him  from  the  possession  of  the  estate.  The  surren- 
der is  the  substantial  part  of  the  conveyance  of  copyhold; 
the  admittance  is  mere  form.  Every  act  done  by  the  sur- 
renderee after  surrender,  and  before  admittance,  is  valid, 
although  he  has  not  a  complete  legal  estate.  If  a  party  has 
merely  the  right  of  occupation,  he  is  irremovable.  In  Jfer 
v.  Butterton  (d),  the  party  from  whom  the  settlement  was 

(a)  Ante,  37.  (c)  2  Ves.  &  B.  SS7. 

(6)  2  Black.  Com.  147.  \d)  6  T.  R.  554. 
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derived  had  been  in  possession  nearly  twenty  years.     Lord         1834. 

Kenyan.  C.  J.,  says,  "  The  strict  rules  to  be  observed  on      ^T^^ 
.  m  J  .  The  King 

trials  of  ejectments  ought  not  to  be  applied  to  settlement  v. 

cases.  After  such  a  length  of  possession  as  this,  perhaps  Xhruscross 
a  conveyance  may  be  presumed."  Before  admittance,  a 
demise  by  the  surrenderee  is  valid  (0).  If  he  has  such  an 
estate  as  will  support  a  demise  in  ejectment,  surely  he  has 
such  an  estate  as  would  prevent  the  overseers  from  removing 
him.  Nothing  was  required  to  clothe  the  party  with  the 
tegal  estate,  except  a  formal  admittance.  He  might  have 
applied  to  this  Court  for  a  mandamus,  or  to  a  Court  of 
Equity,  and  might  have  compelled  the  lord  to  admit  him.  A 
cestui  que  trust,  who  resides  on  the  trust  estate  by  permis- 
sion of  the  trustee,  gains  a  settlement ;  Rex  v.  Holm,  East 
Waver  Quarter  (b).  In  Ashbrittle  v.  Wyley(c)  it  was  held, 
that  a  party  who  cannot  be  turned  out  of  possession  by 
ejectment,  is  not  removable  on  the  ground  of  changeability. 
[Parke,  J.  During  the  time  of  his  actual  occupation,  the 
grandfather  might  have  been  turned  out  of  possession  by 
the  heir  at  law.  I  think  you  will  find  that  a  copyholder, 
before  admittance,  has  no  estate  either  at  law  or  in  equity ; 
Rex  v.  Wilson  (rf).]  The  heir  at  law  would  be  a  trustee  for 
the  devisee.  [Parke,  J.  That  is  the  question.  Liltledale,J . 
It  has  been  held  that  a  surrenderee,  before  admittance,  can- 
not devise.]  He  is  entitled  to  take  the  profits  of  the  estate. 
A  sole  next  of  kin  gains  a  settlement  by  residing  40  days 
upon  the  leasehold  estate  of  the  intestate,  although  during 
that  period  administration  be  not  taken  out ;  Rex  v.  Hon- 
ky{e)7  South  Sydenham  v.  Samerton{f). 

Lord  Denman,  C.  J. — This  case  is  to  me  clear  of  all 

(a)  That  is,  provided  an  admit-         (c)  1  Stra.  608. 

lance  has  taken  place  before  the  (d)  5  Mann.  &  Ryl.  140 ;  S.  C. 

time  at  which  the  validity  of  the  10  Barn.  &  Cress.  80. 

demise  is  to  be  determined.    See  (e)  8  East, 405. 

Scriren  on  Copyholds,  vol.  i.  556,  (/)  Cas.  of  Set.  95,  cited  in 

and  the  cases  there  collected.  Burn's  Justice,  "Poor — Settlement 

(b)  16  East,  127.  by  Estate." 
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1834.        doubt.     A  person  who  has  a  right  to  enjoy  an  estate  is  lire- 
^^        movable.     This  man  had  a  right  to  enjoy  the  estate  against 
„,  all  the  world.     He  therefore  gained  a  settlement  by  virtue 

Inhabitants  of  0f  tne  interest  he  possessed, 

TlIRUSCROSS. 

Littledale,  J. — I  think  the  grandfather  had  a  sufficient 
estate  to  confer  a  settlement.  A  surrenderee  has  not  an 
equitable  estate.  He  cannot  devise  his  interest;  but  he  has 
an  equitable  interest  from  which  he  cannot  be  removed. 
After  admittance  he  would  be  entitled  to  all  the  previous 
rents  and  profits  of  the  estate,  and  has  in  fact  a  substantial 
interest  from  which  he  cannot  be  removed  by  the  parish 
officers.  The  question  is  not  whether  he  was  removable 
by  the  customary  heir,  or  by  the  lord,  but  whether  he  was 
removable  by  the  parish  officers. 

Parke,  J. — Had  I  known  that  my  lord  was  about  to  ex- 
press his  opinion,  I  should  have  wished  for  time  to  consider 
this  question.  At  present  I  am  not  prepared  to  concur 
with  the  judgment  of  my  lord  and  my  brother  Littledale* 
The  first  question,  with  respect  to  the  evidence,  has  already 
been  disposed  of.  The  next  point  is,  whether  the  grand- 
father gained  a  settlement  by  estate ;  and  that  depends  on 
the  question,  whether  the  surrender  and  the  admittance, 
and  the  relation  of  the  admittance  to  the  surrender,  made 
the  party  irremovable.  It  appears  to  me  that  the  relation  of 
the  admittance  to  the  surrender  had  not  that  effect.  There 
is  no  doubt  that,  by  relation,  mesne  incumbrances  of  the 
surrenderor  will  be  avoided,  and  a  demise  in  ejectment  by 
the  surrenderee  will  be  supported.  But  it  will  not  render 
a  party  irremovable.  The  circumstance  of  the  subsequent 
admission  may  therefore  be  laid  out  of  the  question,  and 
the  case  comes  to  this,  whether  a  surrenderee,  before  ad- 
mittance, has  such  an  estate  as  renders  him  irremovable.  I 
think  he  has  not.  A  surrenderee,  before  admittance,  has 
neither  an  equitable  nor  a  legal  estate.    He  may  disclaim  (a) 

(a)  Such  disclaimer  may  be  by      wood,  4  Mann.  &  Ryl,  169(a),  aod 
parol ;    Ilex  v.  Wilson,  5  Mann.  &      191,  n. 
Ityl.  140;  and  see  Small  v.  Mar- 
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the  estate.     The  whole  right  he  has  is  to  compel  the  lord 

to  admit  him.      No  case  has  yet  gone  so  far  as  to  say  thai     m    „ 

J      &.  J  The  King 

a  persou  who  has  neither  an  equitable  nor  a  legal  estate  v. 

gains  a  settlement.  SS*££.rf 


Thruscross. 


Patteson,  J. — I  am  of  opinion  that  a  settlement  was 
gained,  but  not  on  the  ground  that  the  devisee  of  copyholds, 
before  admittance,  has  an  equitable  estate,  for  he  has  neither 
an  equitable  nor  a  legal  estate.     The  principle  of  Rex  v. 
Holm,    East    Waver    Quarter,   appears   to  be    this,  that 
wherever  a  party  resides  for  40  days  on  an  estate  of  which 
he  could  compel  the  conveyance,  he  gains  a  settlement.    The 
devisee  in  this  case  could  compel  the  lord  to  admit  him,  and 
has  a  species  of  an  equitable  interest,  and  therefore  he  gained 
a  settlement.     In  Rex  v.  Holm,  East  Waver  Quarter,  an 
estate  was  devised  to  trustees  in  trust,  to  be  let  during  the 
life  of  the  testator's  daughter,  and  to  pay  her  the  rents,  de- 
ducting expences.     She,  being  merely  a  cestui  que  trust, 
resided  on  the  estate  by  the  permission  of  the  trustees,  and 
it  was  held  that  she  gained  a  settlement.  *  That  seems  to 
go  further  than  this  case. 

Order  of  Sessions  quashed. 


The  King  v.  The  Inhabitants  of  Quainton. 

UPON  an  appeal  against  an  order,  whereby  James  Friday  The  premium 
Carter,  and  his  wife  and  child,  were   removed  from  St.  t°LshiD  was"" 
James's,  Clerkenwell,  Middlesex,  to  Quainton,  in  the  county  paid  by  the 
of  Bucks,  the  Court  of  Quarter  Sessions   confirmed  the  charitable 

order,  subject  to  the  opinion  of  this  Court  on  the  follow-  fund-    On  tlie 
J  r  day  of  the 

log  case :  binding,  the 

21  October,  1820.  By  indenture  of  this  date,  the  pauper,  "{^^7* 

J.  F.  Carter,  being  a  poor  boy  and  a  settled  inhabitant  of  a suitof clothes 

by  the  parish 
officers  in  contemplation  of  the  binding,  but  without  any  express  stipulation  to  that  effect: 
Held,  that  this  was  not  an  exnense  within  56  Geo.  3,'c.  139,  sect.  11,  making  requisite 
th*  assent  of  two  justices  to  the  indenture. 
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1834.         Quainton,  was  by  the  trustees  of  a  charity,  established  under 

JT*^^       tne  will  of  the  late  Dowager  Lady  Say  and  Sele,  for  placing 

v.  out  poor  boys  of  Swanbourne  apprentices,  bound  as  an  ap- 

1  QuStoii^  Prentice> with  a  premium  of  20/.,  to  Thomas  Carter,  of  Swan- 
bourne,  Bucks,  butcher,  for  seven  years.  He  served  as  an 
apprentice  under  that  indenture  so  as  to  gain  a  settlement 
in  Swanbourne,  if  the  indenture  was  valid.  The  whole  of 
the  premium  was  paid  out  of  the  charity  fund,  and  no  other 
premium  or  consideration  was  paid  to  the  master  from  any 
other  source.  The  costs  of  the  indenture  were  paid  by  the 
master  out  of  the  premium,  but  on  the  20th  October,  1820, 
the  day  before  the  binding,  the  pauper  was  provided  with 
a  full  new  suit  of  clothes  by  the  parish  officers  of  Quaintou, 
which  were  paid  for  out  of  the  public  parochial  funds,  by 
one  of  the  churchwardens,  to  the  tradesmen  from  whom  the 
different  articles  were  purchased,  which  would  not  have 
been  given  to  the  pauper  at  that  time,  but  in  prospect 
of  his  being  so  bound  apprentice,  though  no  stipulation  to 
that  effect  was  made  by  or  with  the  master.  The  indenture 
of  apprenticeship  had  not  the  sanction  or  signature  of  any 
justices  of  the  peace.  By  56  Geo.  3,  c.  139,  s.  11,  after 
reciting  that  the  salutary  provisions  of  43  Eliz.  c.  5,  were 
frequently  evaded  in  the  binding  out  of  poor  children,  and 
the  premiuui  of  apprenticeship,  or  a  part  thereof,  was  clan- 
destinely provided  by  parish  officers,  who  were  thus  enabled 
to  bind  out  such  poor  children  without  the  sanction  of  jus- 
tices of  the  peace,  it  was  enacted,  that  no  indenture  of  ap- 
prenticeship, by  reason  of  which  any  expense  whatever 
should  at  any  time  be  incurred  by  the  public  parochial  funds, 
should  be  valid  and  effectual,  unless  approved  of  by  two  jus- 
tices of  the  peace,  under  their  hands  and  seals,  according  to 
the  provisions  of  the  former  act  and  of  that  act.  If,  therefore, 
the  Court  of  K.  B.  shall  be  of  opinion  that  there  is  in  this 
transaction  such  an  incurring  of  expense,  by  the  public 
parochial  funds,  as  was  contemplated  by  the  statute,  the 
order  of  sessions  to  be  confirmed,  if  otherwise,  to  be 
quashed. 
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Bodkin,  in  support  of  the  order  of  sessions.     lu  Rex  v.         J834. 
Mattishall  (a),  before    the  execution  of  the  indenture  of  /0^/ 

apprenticeship,  the  master  said  that  the  apprentice  should  v 

have  better  clothes  before  he  took  him.     The  apprentice  Inhabitants  of 

..     ,    A         ,  rl_  ,  j\  •  QUAIMTON. 

applied  to  the  overseers  of  the  poor,  who  agreed  to  give 
him  21.  on  the  execution  of  the  indeuture,  for  the  purpose 
of  buying  clothes,  which  they  accordingly  did.     It  was 
held,  that  the  money  so  paid  was  an  expense  incurred  by 
reason  of  an  indenture  of  apprenticeship,  within  56  Geo.  3, 
c.  139,  8. 1 1.     This  case  is  within  the  mischief  intended  to 
be  prevented  by  the  act.     [Parke,  J.  In  Rex  v.  Mattishall 
the  buying  of  the  clothes  was  part  of  the  consideration. 
In  Rex  v.  St.  Peter,  Hereford  (b),  it  was  held,  that  the  act 
mended  only  to  cases  where  the  execution  of  the  indenture 
»  directly  or  indirectly  obtained  by  parish  officers.]     Rex 
v.  Mattishall  shews  that  the  Court  will  give  a  liberal  con- 
traction to  the  act.     [Parke,  J.  The  overseers  had  nothing 
to  do  with  the  binding,  directly  or  indirectly.]    It  cannot  be 
contended  that  the  money  for  the  clothes  was  any  part  of 
the  consideration  of  the  binding,  but  the  words  of  the  sec- 
tion are  sufficiently  large  to  include  this  case.     The  words 
tfe,  "  any  expense  whatever  incurred  by  the  public  paro- 
chial funds."     It  is  expressly  found  in  this  case,  that  an 
expense  was  incurred  by  the  public  parochial  funds. 


The  Court,  without  calling  upon  Adolphus,  who  was 
to  have  argued  on  the  other  side,  quashed  the  order. 

Order  of  Sessions  quashed. 


'  (•)  3  Mann.  &  RyL  386;  8  (6)  1  Barn.  &  Adol.  916. 

**  k  Crewvr.  733. 
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The  King  v.  The  Inhabitants  of  Banbury. 

B.  whounder-  UPON  appeal,  an  order  whereby  the  wife  and  children  of 
lets  to.  C.  In  Francis  Taylor  were  removed  from  Farnborough  to  Ban- 
both  terms  it  bury,  was  confirmed,  subject  to  the  opinion  of  this  Court 
is  agreed  be-     upon  the  following  case : 

twecn  A   And 

£.,  thatk's  A  little  before  Lady-day,   1831,  Taylor  took  a  house  io 

cease^  d  Banbury  of  Joseph   Ward  for  one  year,  commencing  at 

between  A.  Lady-day,  1831,  at  the  rent  of  20/.       Ward  was  himself  a 

shall  hold  un-  yearty  tenant  of  the  house,  which  he  let  to  Taylor,  under 

der  A.  for  a  William  Cawley,  from  Lady-day  to  Lady-day,  at  the  same 

This  arrange-  ren*  °f  20/.     Taylor  entered   into  the  house  at  Lady-day, 

ment  enures  as  jssj    and  at  Michaelmas,    1831,  paid  half  a  year's  rent  to 

a  surrender  .  r  J 

from  B.  to  A.,  Ward.      Shortly  after  Michaelmas,   1831,  it  was  verbally 

mh*from  A*"  aSreec*  between  Ward  and  Cawley  that  Ward's  tenancy 
to  C.  under  Cawley  should  be  put  an  end  to,  and  Ward  released 

A.  Jets  a 

house  for  a       ^rom  further  liability  in  respect  of  such  tenancy ;  and  after- 

year  at  20/.  to  wards  it  was  verbally  agreed  between  Cawleu  and  Taylor. 

B.  B.  under-    ,        „       _        .       .  .  ,«     ,  ,  •  -    , 

lets  for  a  year   that  Cawley  should  accept  Taylor  as  his  tenant  of  the  pre- 

at  the  same  mises  from  year  to  year,  commencing  from  Michaelmas, 
rent  to  C.,  J  J       '  &  . 

who  occupies  1831,  at  the  same  rent  of  20/.,  and  upon  the  same  terms  io 
whole5 year  °tner  respects  as  before.  Taylor  occupied  the  house  with- 
in the  middle  out  interruption,  from  the  time  of  his  entry  at  Lady-day, 
surrenders  to  1831,  until  shortly  after  Lady-day,  1832,  when  he  went  off 

A., who (accepts  to  America  without  having  paid  any  rent,  except  the  half- 

C.  for  his  lm-  .  .        .  . 

mediate  tenant  year's  rent  paid  to  Ward.      His  wife  and  children  were  left 

deTi^  from  b*  him  in  the  hoUSe'  °ne  Mbott  t0°k  l°  Ta!/lor's  fami' 
year  to  year      ture,  and  on  the  24th  September,    1832,  sold  a  part  of  it 

C.  gains"  no  an<*  Pa*^  Cawley  10/.,  the  half-year's  rent  due  at  the  Lady- 
settlement  un-  day  previous.  This  was  done  to  avoid  a  distress,  and 
c  18.       "   '    without  the  authority  of  Taylor.     Taylor's  wife  and  chil- 

Semhle,  that  m.en  jeft  tne  house  between  Lady-day    and   Michaelmas 
payment  of  J       J 

rent  by  A.  the  1 832. 

goodsof  B  to       r"^ne  9ucst'on  *°r  tne  Court  is,  whether  Taylor  gained  a 

prevent  a  dis-    settlement  in  Banbury, 
tress  for  rent 

due  from  B.t  is  a  good  payment  of  rent  by  B.  within  1  Will.  4,  c.  18. 
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M.    D.    Hill  and  R.   Hayes,   in  support  of  the  order         i8S4. 
of  sessions.     The  requisites  of  the  statutes  6  Geo.  4,  c.57,      ^^n^/ 
and    1    Will.  4,    c.  18,  have  been  complied   with.      It  is  v% 

found  that  the  pauper  occupied  a  house  under  a  yearly  Inhabitants  of 
hiring,  for  twelve  months.     One  half-year's  rent  was  paid 
by  him,  and  the  other  half  out  of  the  proceeds  of  his  pro-  Payment  of 
perty.     The  only  fair  and  useful  construction  of  the  stat. 
1  Will.  4,  is,  that  it  requires  that  the  rent  shall  be  paid  out 
of  the  pauper's  funds.     It  may  be  contended  that  there  was  Surrender  of 
a  surrender  to  Cawley.     There  was  no  surrender  to  satisfy  tenancy* 
the  statute  of  frauds.     Nothing  more  took  place  than  a  con- 
versation between  Ward  and  Cawlty.     It  would  be  giving 
the  statute  a  very  limited  and  narrow  construction  to  hold 
that  the  rent  must  actually  be  paid  by  the  party  hiring  the 
tenement.        [Parke,   J.  The   objection  here  is,   that  the  Occupation 
tenement  must  be  occupied  one  whole  year  under  one  yearly  Jgr  oneh^rine. 
hiring].     The  object  the  legislature  had  in  view  in  enacting 
the  6  Geo.  4,  and   1  Will.  4,  was,  that  no  person  should 
gain  a  settlement  who  was  not  trusted  with  a  house  of  the 
value  of  10/.  yearly.     In  Rex  v.  Tadcaster  (a)  there  was  a 
hiring  of  two  different  tenements,  yet  the  party  was  held  to 
have  gained  a  settlement.     This  case  shews  that  this  Court 
will  put  a  liberal  construction  on  the  act  of  1  Will.  4.     The 
statutes  upon  this  subject  have  been  very  loosely  worded, 
and  the   Court  has  construed  them  liberally.     By  the  5(J 
Geo.  3,  c.  50,  it  was  enacted  that  no  person  should  gain  a 
settlement  by  reason  of  his  or  her  dwelling  for  forty  days 
in  any  tenement  rented  by  such  person.     It  was  held  in  Rex 
v.  Norih  Collingham  (b),  that  a  very  liberal  construction  was 
to  be  put  on  that  act.      In  Rex    v.  Stow(c)  it  was  held, 
that  an  occupation  might  be  connected  so  as  to  make  an 
occupation  for  one  whole  year,  within  the  meaning  of  59 
Geo.  3,  c.  50.     That  is  precisely  this  case,  and  the  question 
then  is,  whether  the  6  Geo.  4,  which  is  followed  by  1  Will.  4, 

(a)  Ante,  vol.  i.  466;  4  Barn.  &      &  Cressw.  578. 
Adol.  703,  (c)  6Dowl.&  Rvl.  110;  4  Barn. 

(6)  2  Dowl.  &  Ryl.  743;  1  Barn.      &  Cressw.  87. 
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1834.        has  made  any  difference.      [Parke,  J.    They  have  done 

^T*7r        that  which  the  legislature  intended  to  provide  against    If 

v.  it  had  been  intended  that  the  occupation  and  payment  for 

^B^bury  °f  the  term  8nould  be  sufficient,  without  reference  to  the  hiring, 

it  would  have  been  easy  to  have  said  so].  The  6  Geo.  4 
leaves  out  the  words  "  occupied  by  the  party  hiring  the 
same/'  which  are  supplied  by  1  Will.  4.  If  different  hiring* 
of  different  tenements  may  be  connected,  surely  different 
hirings  of  the  same  tenement  may.  If  having  an  interest 
in  the  premises  for  a  year  and  being  trusted  by  one  person 
gains  a  settlement,  much  more  should  an  interest  for  a  year 
and  a  half,  and  credit  given  by  two  different  landlords,  be 
sufficient.  If  it  be  held  otherwise,  any  modification  of  the 
tenancy  will  destroy  the  settlement.  Suppose  the  landlord 
give  his  tenant  notice  to  quit  at  the  end  of  the  year,  and  the 
tenant  agrees  to  pay  higher  rent  and  continues  in  occupation, 
would  he  not  gain  a  settlement?  The  word  "  such"  in  1 
Will.  4,  c.  18,  is  a  word  of  description,  not  of  reference. 


Surrender  of         Amos  and  Waddington,  contrd.     There  was  a  surrender 
nancy.  DV  the  pauper  of  his  tenancy  under  Ward,  and  a  new  tenn 

taken  by  him  from  Camlet/,  and  under  neither  of  these 
hirings  was  there  an  occupation  for  a  year.  The  pauper, 
therefore,  did  not  gain  a  settlement.  Thomas  v.  Cook  (a) 
shows  that  what  took  place  between  the  parties  in  this  case 
Occupation  amounted  to  a  surrender.  The  inconvenience  of  that  which 
d-r  one  hiring.  wa8  determined  in  Rex  v.  Stow  (6)  was  felt  by  the  legisla- 
ture, and  to  remedy  this  the  act  of  6  Geo.  4  was  passed.  Is 
Rex  v.  Stow,  Abbott,  C.  J.,  says,  "  It  has  been  contended, 
that  the  legislature  must  have  meant  the  hiring,  occupation, 
and  payment  to  be  for  the  same  year.  If  that  had  bees 
their  intention,  it  would  have  been  easy  to  say  that  the  oc- 
cupation and  payment  should  be  for  such  term."  These 
latter  words  are  inserted  in  1  Will.  4.  The  intention  of  the 
legislature,  in  passing  1  Will.  4,  was,  that  there  should  be 


(a)  2  Bam.  &  Alders.  119. 


(*)  Ante,  203. 
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such  an  occupation  of  the  tenement  as  could  not  be  easily         1334. 

misrepresented.     Rex  v.  Tadcaster  and  Rex  v.  Orme$by(a)9      ^^v-^ 

are  not  within  the  mischief  of  the  statute,  and  are  clearly  v% 

distinguishable  from  the  present  case.     In  Rex  v.  Tadcaster  Inhabitants  of 

°  .  Banbury. 

(here  was  an  occupation  for  a  year  under  the  yearly  hiring, 

although  the  tenements  were  separate.     In  Rex  v.  Ormesby 

the  tenements  were  taken  at  one  time,  and  occupied  for  a 

year,  although  the  period  of  holding  each  was  different. 

Littledale,  J  (&). — The  I  Will.  4,  c.  18,  after  reciting 
the  provisions  of  6  Geo.  4,  c.  57,  enacts,  "  that  no  person 
shall  acquire  a  settlement  in  any  parish  or  township  main- 
taining its  own  poor,  by  or  by  reason  of  such  yearly  hiring 
of  a  dwelling-house  or  building,  or  of  land,  or  of  both,  as 
in  the  said  act  expressed,  unless  such  house  or  building,  or 
hud,  shall  be  actually  occupied  under  such  yearly  hiring  in 
the  same  parish  or  township,  by  the  person  hiring  the  same 
for  the  term  of  one  whole  year  at  the  least,  and  unless  the 
rent  for  the  same,  to  the  amount  of  10/.  at  the  least,  shall  be 
paid  by  the  person  hiring  the  same."     I  am  sorry  to  have 
recourse  to  refinements  and  subtleties  in  settlement  cases, 
but  I  think  we  are  bound  to  see  whether  the  words  of  the 
legislature  have  been  satisfied.     There  has  been  a  hiring  of 
a  tenement  in  this  case,  and  the  question  is,  whether  Taylor 
occupied  the  premises  "  under  such  yearly  hiring."     This 
raises  the  question  whether  what  took  place  between  the 
parties  amounted  to  a  surrender  of  the  term  demised  by 
Ward  to  Taylor.     It  appears  to  me  that  the  arrangement 
did  amount  to  a  surrender,  and  that  Taylor  being  tenant  to 
Ward  thereby  became  tenant  to  Cawley.     Substantially  it 
is  the  same  as  if  Ward,  being  seised  in  fee,  had  conveyed  to 
Cawley,  and  on  a  communication  between  the  parties  Tay- 
lor bad  surrendered  his  old  term  and  taken  a  new  term. 
Under  the  hiring  by  Taylor  from  Cawley ,  there  was  not  an 
occupation  for  a  year,  and  the  act  requires  that  the  party 
should  occupy  under  one  hiring  for  a  year.     In  Rex  v.  Tad* 

(a)  Ante,  vol.  i.  27. 

(6)  Lord  Denman,  C.  J.,  was  at  the  Privy  Council. 
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1834.  caster  there  was  an  occupation  for  a  year  of  differeut  tene- 
ments under  several  hirings.  That  case  has,  in  my  opinion, 
gone  quite  far  enough. 


The  Kino 
v. 

Inhabitants  of 
Banbury. 


Parke,  J. — I  am  of  the  same  opinion;  and  1  have  not 
felt  any  doubt  from  the  commencement  of  the  argument 
I  do  not,  however,  feel  certain  that  we  shall  by  this  decision 
effect  the  intention  of  the  legislature.  The  Court,  in  con- 
struing acts  of  parliament,  has  guided  itself  by  this  rule, 
to  put  such  a  construction  upon  the  act  as  the  words  ex- 
press, unless  that  construction  would  lead  to  some  manifest 
absurdity  or  incongruity  to  be  collected  from  the  act.  In 
Rex  v.  Tadcaster,  to  avoid  an  incongruity,  the  Court  gave  a 
latitude  of  construction  to  the  act  of  1  Will.  4.  Probably 
we  went  as  far  as  we  ought  to  have  gone  in  coming  to  that 
conclusion,  and  I  am  not  prepared  to  go  further.  This 
case  differs  from  that.  In  Rex  v.  Tadcaster  there  was  a 
hiring  of  two  tenements  for  the  entire  year,  and  each  was 
occupied  by  the  tenant  for  the  full  period  of  a  year.  The 
words  of  the  statute  were  satisfied  in  other  respects.  In 
this  case  we  should  go  further  than  the  decision  in  Rex  v. 
Tadcaster,  if  we  were  to  hold  that  a  settlement  was 
gained,  because  we  should  decide  that  it  was  unneces- 
sary to  occupy  the  tenement  for  one  wfhole  year  under  the 
yearly  hiring.  The  obvious  meaning  of  the  statute  is,  that 
there  is  to  be  a  yearly  hiring  of  the  tenement,  and  an  occu- 
pation for  the  term  of  one  whole  year  under  such  hiring* 
If  that  construction  be  put  upon  the  act  no  settlement  is 
gained  here.  The  surrender  of  the  mesne  landlord  could 
not  put  an  end  to  Taylor's  tenancy.  But  what  took  place 
here  enured  as  a  surrender  of  the  original  term,  and  created 
a  new  tenancy  for  another  year,  under  which  the  pau- 
per occupied  less  than  a  year.  The  words  of  the  statute, 
according  to  their  ordinary  meaning,  have  not  been  satisfied. 
1  do  not  sec  any  mauifest  absurdity  in  adhering  to  them. 

Patteson,  J. — The  rule  of  construction  has  been  very 
correctly  laid  down  by  my  brother  Parke.     I  think  the 


The  King 

v. 
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words  as  plain  as  any  words  I  ever  read  in  my  life.    They 

are  "occupied  under  such  yearly  hiring  by  the  person  hiring 

the  same."    There  can  be  no  doubt  that  the  occupation 

must  be  under  the  same  hiring,  and  for  a  year  of  the  hiring.  Tl,J?abltants  of 
D  °  ■'  &        Banbury. 

Kex  v.  Stow  was  decided  expressly  on  the  ground  of  the 
absence  of  the  words  that  are  inserted  in  this  act.  In  Rex 
t.  Tadcaster  some  violence  was  done  to  the  words  of  the 
act,  because  it  was  held  that  the  word  "  hiring"  in  the  sin- 
gular number  might  be  considered  as  if  it  had  been  in  the 
plural.  I  rather  think  also  that  in  that  case  some  violence 
was  done  to  the  intention  of  the  legislature ;  yet  if  it  was 
not  distinguishable  from  this  case  I  should  hold  myself 
bound  by  it.  But  1  think  it  is  clearly  distinguishable,  for 
tke  reasons  which  have  already  been  given. 

Order  of  Sessions  quashed. 


The  King  v.  The  Inhabitants  of  G win  ear. 

UN  appeal,  an  order  whereby  Philip  Rule,  his  wife  and  a  parish  ap- 

duldren,  were  removed   from  Gwinear  to  Camborne,  in  Pf611*10®  left 

m  'his  roaster  and 

Cornwall,  was  confirmed,  subject  to  the  following  case:        went  to  live 

Rule  the  elder,  the  father  of  Philip,  was,  on  the  1st  day  ^another 
of  June,  1789,  duly  bound   by  the  parish  officers  of  St.  parish,  work- 
Ertb  to  Richard  Tredinnick,  of  the  same  parish,  farmer,  father  in  the 

fll  twenty-one,  as  an  apprentice  in  husbandry.     The  ap-  same  trade  at 

.  •  i    i«  •     ^      r*  which  he  had 

prentice  lived  with  his  master  some  years  in  St.  Erth,  and  lately  worked 

fcnred  him  in  husbandry  until  he  became  reduced  in  cir-  ™ith  *"•  roas" 

J  #  ter.   The  mas- 

flunstances  and  worked  at  the  mines,  employing  his  ap-  ter  having 
pwutice  in  the  same  work.     The  master  then  removed  to  apprentice 

to  parish  of  Phillack,  taking  the   apprentice  with  him.  agreed  with 

the  father  in 

*ty,to  deliver  up  the  indenture  upon  payment  of  four  guineas  in  August.   The  apprentice 

continued  with  his  father  working  at  the  same  trade  until  August,  when  the  indenture 

***  delivered  up  and  the  money  paid.     Held,  that  there  was  at  all  events  no  dissolution 

°f  the  apprenticeship  until  August  (if  then),  and  that  the  service  by  the  apprentice  with 

"*  father  was  referable  to  the  indenture,  and  that  the  apprentice  gained  a  settlement  in 

^parish  in  which  he  resided  with  his  father. 

,  Whether  a  parish  apprentice  under  age  is  capable  of  assenting  to  the  cancellation  of 

to  indenture  of  apprenticeship,  quart. 
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Whilst  there,  and  about  two  years  before  the  expiration  of 
the  apprenticeship,  a  dispute  having  arisen  between  the 
v  mistress  and  the  apprentice,  the  latter  told  bis  mistress  that 

Inhabitants  of  he  would  leave  the  place,  and  never  return  to  it;  and  ac- 

vlWINBAR 

cordingly  he  left  it  immediately,  without  the  consent  of  bis 
master,  and  never  returned,  but  went  to  live  with  his  pa- 
rents in  Camborne,  where  they  occupied  a  small  cottage  at 
50s.  a  year,  his  father  working  as  a  labouring  miner  in 
Hirland  mine.     During  the  time  the  apprentice  lived  in 
Phillack,  his  master  worked  at  this  mine,  where  the  ap- 
prentice worked  with  him ;  and  after  he  had  left  his  master 
he  continued  to  work  at  the  same  mine  under  his  father. 
Tredimuck,  a  few  days  after  the  apprentice  had  left  him, 
found  him  working  for  his  father  in  Hirland  mine,  and  told 
his  father  that  if  he  kept  the  apprentice,  he  (Trcdinnick) 
would  take  up  his  wages.     The  father  replied  that  he  did 
not  wish  to  keep  the  boy,  but  that  he  would  not  go  back. 
It  was  then  agreed  that  the  boy  should  be  given  up  to  the 
father  in  consideration  of  four  guineas,  to  be  paid  on  the 
next  mine  pay  day,  for  the  ores  on  which  the  father  and 
son   were   then  working.     The  agreement  was  marie  in 
May,  and  the   money  was   accordingly  paid  on  the  next 
mine  pay  day,  on  the  lfith  of  August  following,  when  the 
indenture  was  delivered   up  by  Tredinnick  to  the  father. 
From  the  time  when  the  apprentice   left  Tredimtick,  he, 
with  his  master's  knowledge,  lived  in  Camborne  with  his 
father,  who  received  all  the  wages  which  he  earned  at  the 
mine,  supplying  him   with   meat  and  clothes    and  other 
necessaries,  in  the  same  manner  as  he  did  the  rest  of  hi* 
children  who  lived  with  him.    After  the  apprentice  became 
of  age,  he  received  his  own  wages,  and  the  father  then  de- 
livered up  the  indenture  to  him. 

The  question  for  the  consideration  of  the  Court  is,  whe- 
ther the  pauper  was  settled  in  Camborne. 

Austin  and  M.  Praed,  in  support  of  the  order  of  se^~ 
sions.    The  pauper's  settlement  was  not  in  Camborne ;  ft*** 
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in  the  first  place,  the  indenture  was  put  an  end  to ;  and         1834. 

secondly,  supposing  that  the  indenture  was  not  put  an  end      *^*^*s 
t  ...  The  King 

to,  there  was  no  service  under  it.  v% 

I.  The  indenture  was  delivered   up  to  the  father:  and  Inhabitants  of 

liWINP.AB 

Rex  v.  St.  Maty,  Kallendar  (a)  shews,  that  by  the  delivery 
of  the  indenture  to  the  father,  it  is  cancelled.  Rex  v. 
Weddington  (6)  is  to  the  same  effect.  The  test  by  which 
to  ascertain  whether  the  indenture  is  cancelled,  according 
to  Rex  v.  Harberton  (c),  is  to  consider  whether  the  master 
can  support  an  action,  on  the  indenture,  against  the  appren- 
tice for  not  serving.  It  may  be  contended  that  as  the 
money  to  be  given  to  the  master  was  not  paid  until  August, 
the  indenture  continued  in  force  until  that  period,  and  that 
consequently  there  was  a  service  of  forty  days  in  Camborne 
under  the  apprenticeship.  It  is  submitted,  however,  that 
the  indenture  was  put  an  end  to  when  the  agreement  was 
eatered  into. 

IL  Whether  the  indenture  was  put  an  end  to  or  not, 
there  was  no  service  under  it  in  Camborne,  It  was  laid 
down  in  Rex  v.  Linkinhorne  (d)  that  the  service  must  be 
referable  to  the  indenture  and  in  furtherance  of  its  object. 
The  object  of  an  apprenticeship  is  twofold — the  teaching 
of  the  apprentice  and  the  service  of  the  master.  The 
node  in  which  the  pauper  lived  with  his  father  is  referable 
to  neither  of  these  objects.  The  pauper  lived  like  the  rest 
of  the  children,  working  in  the  mines.  Rex  v.  Banbury  (e) 
is  distinguishable  from  the  present  case;  for  there  the 
second  master  was  of  the  same  trade  as  that  of  the  first  at 
the  time  of  the  binding. 

Crowder,  contni.  Here  was  either  no  dissolution  of  the 
apprenticeship,  or  if  there  was,  it  did  not  take  place  until 
the  l6th  of  August,  when  there  had  been  a  residence  of 
forty  days  under  the  apprenticeship. 

(«)  Burr.  Sett  Cases,  274.  (d)  3  Barn.  &  Adol.  413. 

(*)  Ibid.  766.  (e)  Ante,  vol.ii.  105. 

(c)  1T.R.  139. 
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In  Rex  v.  Austrey(a),  it  was  held  that  an  infant  parish 
Tl    K  apprentice  could  not  dissolve  the  apprenticeship  with  the 

v.  consent  of  the  roaster.     In  this  case  the  boy  could  ngt, 

"gwinear0   being  an  infant,  consent  to  the  dissolution.     In  Bex  v. 

First  point        Harberton  the  apprentice,  at  the  time  of  the  dissolution, 

was  of  age.  In  Rex  v.  Austrey,  the  roaster,  when  the  pau- 
per was  under  age,  agreed  for  forty  shillings  to  discharge 
him  from  his  apprenticeship.  The  pauper  paid  the  money, 
and  the  indenture  was  delivered  up  to  him.  He  then  hired 
himself,  and  served  a  year  as  a  servant  in  another  parish. 
The  Court  held,  that  as  the  apprentice  was  under  age,  he 
could  not  give  any  valid  consent ;  and  as  he  could  give  no 
valid  consent,  his  subsequent  service  could  not  be  con- 
sidered as  performed  by  his  master's  leave.  That  is  pre- 
cisely this  case. 

Second  point.        But,  assuming  that  there  was  a  dissolution,  that  did  not 

take  place  until  the  l6th  of  August.     The  agreement  was 
conditional  only.     If  the  sum  agreed  upon  had  not  been 
paid,  the  apprentice  could  not  have  said  that  the  contract 
of  apprenticeship  was  avoided.     Giving  the  agreement  its 
utmost  extent,  it  is  clearly  conditional,  and  the  master  pre- 
served his  control  over  the  apprentice  up  to  the  16th  of 
August.     Rex  v.  Chipping  Warden  (b)  shews  also  that  the 
service  with  the  father  may  be  considered  as  service  under 
the  indenture.     Rex  v.  Shebbear  (c)  shews  that  if  the  con- 
sideration for  dissolving  the  apprenticeship  be  not  paid,  it 
continues  in  force.     The  intention  of  the  parties  was  not 
to  dissolve  the  apprenticeship,  but  to  transfer  the  inden* 
tures.     This  occurred  before  the  oG  Geo.  3,  c.  139*    If  tl* 
transaction  had  taken  place  after  the  56  Geo.  3,  it  would 
have  been  necessary  to  have  transferred  the  indenture  m 
the  particular  manner  directed  by  that  act.     Treating  uw 
as  a  case  of  a  trausfer  of  the  apprentice,  Rex  v.  Linti* 
home  and  Rex  v.  Banbury  do  not  apply.     This  come* 

(a)  Burr.  Sett.  Cases,  441.  (c)  1  East,  "73. 

(6)  3  T.  R.  108. 
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within  that  class  of  cases  in  which  the  apprentice  serves 
another  master  with  the  consent  of  the  first.     Upon  this 

The  Krwn 

part  of  the  case,  Rex  v.  Chipping  Warden  is  precisely  in  9a 

point.    In  Rex  v.  Barleston  (a)  a  parish  apprentice  was  Inhabitants  of 
assigned  by  bis  original  master  to  J.  S.,  by  an  instrument 
in  writing,  but  there  was  no  assent  of  two  magistrates ; 
and  it  was  held,  that  though  this  was  not  a  lawful  assign- 
ment under  32  Geo*  S,  c.  57,  it  was  sufficient  to  shew  the 
consent  of  the  first  master  that  the  apprentice  should  serve 
J.  S.,  and  that  consequently  the  service  with  J.  S.  was  a 
good  service  under  the  indenture.     It  cannot  be  objected 
that  the  service  under  the  father  was  not  a  service  under 
die  indenture,  on  account  of  the  nature  of  the  employment, 
tt  the  original  master  had  himself  employed  the  apprentice 
is  mining. 

Littledale,  J.  (6) — There  was  no  dissolution  of  the 
contract  of  apprenticeship,  at  all  events,  before  the  month 
of  August.  All  that  occurred  before  is  merely  agree- 
ment If  the  four  pounds  had  not  been  paid,  it  was  not 
ie  intention  that  the  indenture  should  be  given  up.  Rex 
*.  CUpping  Warden  is  in  point.  It  is  not  very  material  to 
consider  whether  there  was  a  dissolution  afterwards.  I 
tare  no  doubt  that  in  May  the  pauper  was  working  with 
b  father  under  the  apprenticeship.  He  was  originally 
komd  to  work  in  husbandry,  but  afterwards,  the  master's 
circumstances  being  reduced,  he  worked  as  a  miner,  and 
is  apprentice  worked  with  his  master  as  such.  His  father 
forked  at  the  same  business.  It  appears  to  me,  therefore,, 
that  tip  to  the  16th  August  the  son  was  working  with  the 
6Aer  under  the  indenture. 

Paike,  J. — I  doubt  very  much  whether  the  parties  ever 
contemplated  any  dissolution,  and  whether  it  was  not  in- 
toned that  there  should  be  a  mere  transfer.     Supposing  a 

(•)  5  Bara.tc  Aiders.  780. 

(*)  Lord  Demon,  C.  J.,  was  at  the  Privy  Council. 
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1834.        dissolution  to  have  been  intended,  I  question  very  much 
^^v*^      whether  it  was  competent  to  the  son  and  father  to  put  an 
Vt  end    to   the   indenture.      It  rather  appears  to  me  that  it 

Inhabitants  of  wag  not  competent  to  them ;  and  if  that  be  so,  the  inden- 
ture could  not  have  been  put  an  end  to.  But,  supposing 
that  it  was  competent  to  them  to  do  so,  I  am  quite  clear 
that  the  indenture  was  not  put  an  end  to  till  the  money  was 
paid  according  to  the  agreement  Until  then  I  think  the 
agreement  was  only  executory.  It  was  clearly  not  consi- 
dered as  operating  on  the  indenture  till  the  money  was  paid. 
Upon  the  first  supposition,  it  is  perfectly  clear  there  was  a 
residence  up  to  August  under  the  indenture;  and  sup- 
posing that  there  was  a  dissolution  in  August,  there  was 
sufficient  residence  to  gain  a  settlement  before  that  time. 
The  pauper  had  worked  at  the  mine  for  his  master,  and 
then  proceeded  to  work  there  for  bis  father.  It  seems 
to  be  implied  in  the  agreement  that  he  is  to  continue  to 
work  in  the  same  way  as  he  had  done  for  his  master.  A 
settlement,  I  therefore  think,  was  gained. 

Patteson,  J. — I  am  of  opinion  that  there  was  a  service 
between  May  and  August  under  the  indenture,  whilst  the 
boy  was  living  with  his  father.  If  the  money  had  not  been 
paid,  the  master  might  have  compelled  the  boy  to  return* 
I  do  not  think  it  was  the  intention  to  put  an  end  to  the 
indentures.  Rex  v.  Harberton  would  appear  at  first  sight 
to  favour  the  supposition  that  an  infant  parish  apprentice 
may  put  an  end  to  the  apprenticeship ;  but  upon  looking 
into  the  case,  it  appears  that  the  apprentice  left  his  master 
within  a  month  of  twenty-one,  and  returned  seven  months 
after,  and  then  procured  the  receipt ;  so  that  he  was  of  age 
when  the  agreement  was  made.  In  this  case,  wheu  the 
agreement  was  made  the  apprentice  was  not  of  age. 

Order  of  Sessions  quashed. 
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1834. 

The  King  v.  The  Inhabitants  of  Gosforth. 
TWO  justices  removed  Ann  Birkett  from  Whitehaven  to  Between  the 

C  en 

Gosforth*     On  appeal,  the  Cumberland  sessions  confirmed  5«a  3  c.  50 
the  order  of  removal,  subject  to  the  following  case :  an(*  6  Gco.4, 

The  pauper's  father  having  previously  acquired  a  settle-  ed  for  a  year, 
meot  in  Gosforth,  in  the  year  1823,  (after  the  passing  of  the  *$  •?:.* 
59th  Geo.  3,  c.  50,  but  before  the  6th  Geo.  4,  c.  57,)  whilst  home,  and  of 
the  pauper  remained  with  him  as  a  part  of  his  family  and  the^wpecUv*1 
^emancipated,  hired  for  a  year,  of  a  Mr.  Falcon,  a  dwell-  rents  of  8/. 
iqg-house  in  Whitehaven,  at  the  yearly  rent,  and  of  the  yearly  both  j,j  tne 

▼due  of  8/. ;  and  he  also  hired  for  the  same  year,  of  a  Mr.  ?ail*e  Parish, 
n  .  but  uncon- 

vrayson,  a  stable  also  in  Whitehaven,  at  the  rent  and  of  the  nected. 

value  of  6/.  6s.    This  stable  was  not  under  the  same  roof  ^^"Jfjjf" 

with  the  dwelling-house,  nor  contiguous  or  appurtenant  to  years  rent  for, 

itibut  it  stood  in  a  different  street,  upwards  of  200  yards  off.  tnat  ^  gained 

He  held  and  occupied  both   the  dwelling-house  and  the  a  settlement 

bv  such  occu~ 
•table  for  the  whole  year,  and  paid  the  whole  year's  rent  for  pation. 

them 

The  question  for  the  opinion  of  the  Court  is,  whether  by 

this  occupation  the  pauper's  father  gained  a  settlement  in 

Whitehaven, 

Coltmqn,  who  was  to  have  argued  in  support  of  the  order 
of  sessions,  admitted  that  this  case  could  not  be  distin- 
pushed  from  that  of  Rex  v.  Tadcaster  (a),  and  that,  accord- 
ing to  the  decision  in  that  case,  the  pauper's  father  had 
pined  a  settlement  in  Whitehaven. 

The  Court  quashed  the  order  of  sessions. 

Order  of  Sessions  quashed* 
(a)  Ante,  vol.  i.  p.  466. 
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1834. 

^^^/      TheKiNGV.The  Inhabitants  of  the  Parish  of  Ardjngton. 

A.  for  two  UPON  appeal,  an  order  for  the  removal  of  George  Bar- 
veare  was  hired  wtt,  his  wife  and  children,  from  Ardington,  Berkshire,  to 

by  JB.  as  a  Aldbourne,  Wiltshire,  was  quashed,  subject  to  the  following 
farm  servant  ^  J 

from  a  few        case  : 

Saelm^d^y"  About  three  or  four  days  after  Michaelmas,  1823,  G. 
until  the  Mi-     Barrett  was  hired  by  his  father  to  Brown,  a  farmer  in  Little 

fonow?ng.  aui  Hinton,  to  serve  him  as  shepherd  until  the  following  Mi- 
certain  chaelmas-day,  for  his  board  and  lodging,  and  5/.  wages, 
wages  for  the  The  father  also  hired  himself  at  6s.  a  week  wages.  G. 
whole  time.  Barrett  served  under  that  hiring,  boarding  and  sleeping  in 
after  the  Mi-     Brown's  house  at  Little  Hinton,  till  Michaelmas,  1824.  On 

onawWchthe  that  da?  G-  Barrett  went  by  his  father's  permission  to 
second  hiring  Hip  worth  fair  for  pleasure,  and  returned  in  the  evening  to 
paid  .4.' the      h*s  master's  house.     Four  or  five  days  after  Michaelmas, 

wages  agreed     l824    Brown  paid  to  the  father  the  wages  due  to  himself 

upon,  and  .  . 

asked  him  if     and  his  son  ;  and  on  the  same  day  Brown  hired  the  father, 

Sn  ShVimf  and  G' Barrett  and  his  brother,  until  Michaelmas  following, 
to  which  A.  re-  at  6s.  a  week  for  the  father,  and  51.  10s.  a  year  for  each  of 
field  that  *'ie  sons-  They  all  continued  in  the  service  of  Brown  until 
this conversa-    Michaelmas  1825,  boarding  and  lodging  in  Browns  house* 

tion  was  not  •         *  j 

evidence  of  a  A  few  days  alter  Michaelmas,  1825,  the  master  again  paid 
yearly  hiring,    tjie  fat|ier  t[,e  Wages  agreed  upon  at  the  last  hiring,  and  asked 

so  that  a  ser-  .  .  .         . 

vice  under  it     the  father  if  he  and  his  sons  chose  to  go  on  with  him,  to 

nected  with""  WMC'J  l'lc  father  answered, "  Yes."  The  wages  were  to  be  the 
the  antecedent  same.  G.  Barrett  remained  at  his  master's  house,  boarding 

service 

and  lodging  there,  and  working  on  the  farm  as  usual,  until 
the  beginning  of  April,  with  the  exception  of  a  part  of 
March,  during  which  he  was  with  sheep  of  his  master's  on 
a  farm  in  another  parish.  The  master,  at  the  beginning  of 
April,  paid  G.  Barrett's  wages,  due  at  Lady-day,  1826,  to 
his  father,  and  then  quitted  Little  Hinton.  G.  Barrett 
boarded  and  lodged  with  Brown  at  Little  Hinton,  and  was 
employed  on  his  farm  as  shepherd  continually  from  three  or 
four  days  after  Michaelmas,  1823,  to  a  few  days  after  Ladj- 
day,  1826.     The  father  received  the  wages  of  himself  and 
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S.  Barrett  from  Brown,  without  accounting  for  them  to  the         1833. 

atter,  whom,  however,  he  found  in  clothes  and  pocket     ^!~s£*m/ 

r*    -n  -ii         i  i-  i  •  f  •  ^h®  King 

noney*    Cr*  Barrett  might  have  left  his  master  s  service  at  v. 

Old  Michaelmas,  1824,  but  remained  in  it.    He  did  not  Inhabitants  of 

*  Ardinqton. 

know  what  wages  he  was  to  receive. 

The  sessions  held  that  a  yearly  hiring  of  G.  Barrett  by 
Brown,  in  Little  Hinton,  must  be  implied,  and  quashed  the 
order  of  removal. 

The  questioa  for  the  opinion  of  the  Court  is,  whether  or 
not  George  Barrett  gained  a  settlement  by  hiring  and  ser- 
vice in  Little  Hinton  i 

Carrington  and  Tyrwhitt,  in  support  of  the  order  of 
Kssions»  The  conversation  which  passed  at  Michaelmas, 
1825,  was  evidence  of  a  general  hiring  for  an  indefinite  time ; 
ttd  any  service  under  that  hiring  might  be  connected  with 
die  former  service.  Rex  v.  Macclesfield  (a)  is  not  so  strong 
tithe  present  case.  There  the  previous  hiring  was  for  11 
ttonths  only ;  whereas  here  it  was  for  a  year,  wanting  only 
three  or  four  days.  If  there  be  any  evidence  of  a  general 
wiring,  the  Court  will  support  the  order  of  sessions,  although 
we  may  not  be  enough  to  satisfy  the  Court,  if  they  were 
uttiog  as  a  Court  of  Quarter  Sessions ;  and  it  is  a  well- 
established  rule,  that  the  Court  presumes  a  hiring  for  a  year 
fo©  words  of  hiring,  unless  there  be  in  the  words  any  thing 
to  repel  the  presumption.  There  is  nothing  here  to  repel 
tto  presumption  \  Rex  v.  Croscombe  (6),  Rex  v.  Ape- 
***pe  (c).  [Patteson,  J.  The  wages  are  to  be  the  same  as 
for  the  previous  hiring  for  less  than  a  year.] 

lord  Denman,  C.  J. — It  is  difficult  to  see  how  the 
toaster  could  have  done  better  to  avoid  a  yearly  hiring,  and 
°0D*equent  settlement.  When  the  pauper's  father  answered 
"Yes,"  to  the  master's  inquiry  whether  he  chose  to  go  on 

(■)'  3  T.  H.  76.  (c)   2  Barn.  &  Cress.  892  ;  4 

(*)  Burr.  8.  C.  256.  bowl.  &  Ryl.  487. 
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1854.        with  him,  it  must  necessarily  be  taken  to  mean  that  they  coo- 

^T^^      sented  to  go  on  as  they  had  rone  on  before.    The  sessions 

«.  seem  to  have  thought  that  by  some  role  of  law  they  were 

I/uwwTO°f  bound  lo  imp]y a  year,y  hirins-  Tbey do  not  8tlltc  *tl  ** 

believe  that  there  was  such  a  hiring.  The  question  tkj 
ask  us  is,  whether  the  pauper  gained  a  settlement  i  I  have 
no  doubt  in  answering  that  be  did  not. 

Littledale,  J. — This  is  a  very  clear  case.  At  Michel- 
mas,  1825,  a  conversation  took  place,  in  which  the  matter 
asked  the  pauper's  father  whether  he  and  his  sons  ckoie 
to  go  on.  What  does  that  meau  ?  It  means  going  on  till 
the  following  Michaelmas  in  the  same  manner  as  wis 
agreed  on  upon  former  occasions.  The  hiring  had  no  re- 
ference back. 


Patteson,  J. — I  have  not  the  least  doubt  upon  the 
The  parties  here  intended  to  avoid  a  yearly  hiring,  for  Am 
purpose  that  no  settlement  should  be  gained. 


Williams,  J.,  concurred. 


Order  of  Sessions  quashed" 


The  King  v.  The  Inhabitants  of  Newtown,  Mont- 
gomeryshire. 

J.  S.  agreed  AN  order,  by  which  John  Stanley,  his  wife  and  children 
nel  manu-  were  removed  from  Newtown  to  Berriew,  both  in  Mon** 
iacturerfor      gomeryshire,  was   quashed  upon  appeal,  subject  to  tb 

leoni  the  art      following  case. 

flaimThe  In  ,818,  StanJe!f  acquired  a  settlement  as  a  servants 

receiving  one-   husbandry  in  Berriew.     On  leaving  that  service,  being  of 

half  of  what 

he  earned,  and  finding  himself  in  meat,  drink,  and  lodging,  and  the  master  tohavetbe 
other  half  for  teaching  him  :  Held  a  defective  contract  of  apprenticeship,  and  not  a  CM" 
tract  of  hiring  and  service. 
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age  and  unmarried,  he  entered  into  a  parol  agreement  with        1834 
Williams,  a  master  flannel  manufacturer  in  Newtown,  for       v^v*^/ 
three  years,  to  learn  the  art  of  weaving  flannels.     It  was  ev  INC 

•greed  that  he  should  be  paid  by  Williams  one  half  of  Inhabitants  of 
what  he  could  earn,  and  should  find  himself  meat,  drink, 
clothes,  washing,  and  lodging,  and  that   Williams  should 
have  the  other  half  for  teaching.     Stanley  thereupon  went 
to  Williams  and  remained  in  his  employ  six  weeks,  during 
the  first  four  of  which  he  wove  for   him  one  piece,  and 
during  the  last  two  of  which   he  wove  another  piece  of 
flannel.  Stanley  then  left  Williams  by  consent,  and  applied 
to  Evans,  another  master  flannel  manufacturer  in   New- 
town, to  take  him  on  the  same  terms,  informing  him  of  his 
having  left  Williams,  and  what  the  contract  with  him  was, 
and  how  he  had  been  employed  by  him.     He  particularly 
told  Evans  that  he  had  been  employed  to  make  stays,  and 
could  throw  the  shuttle,  but  had  had  bad  stays  to  work 
with.     Upon  which  Evans  said,  that  his  having  had  bad 
stays  to  weave  with  would  improve  him,  and  as  to  throwing 
the  shuttle,  it  was  no  more  than  a  tailor's  threading  his 
needle.     Evans  then  said  he  would  take  him  on  the  same 
terms  as  those  upon  which  he  had  been  with  Williams,  but 
for  twelve  months  only ;  adding,  that  twelve  months  would 
be  long  enough  if  he  was  a  good  boy,     Stanley  agreed  to 
go  to  Evans  for  twelve  mouths  to  learn  the  art  of  weaving, 
lod  Evans  engaged  to  teach  and  to  give  him  half  of  his 
earnings.     Stanley  immediately  went  to  Evans,  and  con- 
tinued to  weave  flannels  in  his  master's  room,  from   his 
master's  materials,  and  with  his  loom,  to  the  end  of  the  year, 
on  these  terms.     Stanley  could  not  leave  the  service,  or  be 
•turned  away  during  the  twelve  months,  and  was  paid  by  his 
master  one  half  of  what  he  earned,  and  his  master  kept  the 
other  half  for  teaching  him  the  trade.  Stanley  found  himself 
meat,  drink,   clothes,  washing,  and   lodging,   and   lodged 
during  the  above  time  with  his  mother  in  Newtown.    After 
his  time  was  up,  Stanley  began  to  weave  by  the  piece,  and 
then  he  had  all  he  earned,  like  other  workmen. 
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1834.  J.  H.  Lloyd  and  Cowling,  in  support  of  the  order  of 

^T^C**      sessions.     The  question  is,  whether  the  contract  is  to  be 

v.  considered  as  a  contract  of  hiring  and  service,  or  a  defective 

In^Lwiow  °f  contract  of  apprenticeship.  The  sessions  have,  by  quashing 

the  order,  in  effect  found  that  it  was  a  contract  of  hiring 
and  service.  It  must  be  admitted  that  the  rale  laid  down 
in  the  modern  cases,  particularly  in  Rex  v.  Crediton{a\ 
that  "  where  teaching  and  learning  are  the  principal  objects 
of  the  parties,  though  there  was  a  service,  the  contract  is 
considered  to  be  one  of  apprenticeship"  (6),  has  created 
some  difficulty  in  supporting  the  decision  of  the  sessions, 
and  it  may  be  questioned  how  far  the  older  authorities  ttrt 
now  to  be  relied  upon.  The  sessions,  by  sending  to  the 
Court  the  several  facts,  have  evidently  intended  that  the 
Court  should  not  confine  its  view  to  the  mere  words  of  the 
contract.  Almost  every  fact  is  in  favour  of  a  contract  of 
hiring.  Stanley  was  grown  up,  and  had  already  gained  a 
settlement:  he  contracted  for  a  year;  there  was  no  premium 
or  indenture,  nor  was  there  any  parent  or  other  party  taking 
a  part  in  the  contract ;  he  could  not  leave  his  master,  so  that 
if  the  master  could  not  supply  him  with  weaving,  he  mast 
have  been  employed  upon  something  else.  The  contract  is 
to  be  considered  as  applied  to  the  facts  under  which  it  was 
entered  into,  and  then  there  is  ground  for  saying  that  the  real 
though  not  ostensible  intention  of  the  parties,  was  to  enter 
into  a  contract  of  hiring  and  service.  The  pauper  found 
himself  in  meat  &c.,  which  is  scarcely  consistent  with  a 
coutract  of  apprenticeship,  where  the  master  always  supplies 
them.  Rex  v.  Little  Bolton  (c)  is  much  stronger  than  the 
present  case.  -Rex  v.  Eccleston  (d)  is  directly  in  point,  and 
has  never  been  overruled,  but  was  confirmed  in  Rex  tfc 
Burbach  (e).  [Patteson,  J.  The  cases  seem  to  have  gone 
on  in  one  course  up  to  Rex  v.  Bilborough(f)>  after  which 
there  appears  to  have  been  a  change  in  the  leaning  of  the 

(a)  2  Barn.  &  Ad.  493.  (d)  2  East,  298. 

(6)  Per  Taunton,  J.,  ib.  497.  (e)  1  M.  &  S.  970. 

(c)  Cald.  367.  (/)  1  B.  &  A.  1 15. 
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Court.     That  case  is  supposed  to  have  laid  down  the        1834. 
correct  principle,  though  Lord  JEUenborough  there  relied      ^v^ 
o* the. absence  of  a  contract  to  serve  on  the  part  of  the  Vm 

peeper.] ,    It  is  still  a  question  of  fact  for  the  sessions,  and  Inhabitants  of 
the  Court  will  not  overrule  their  decision,  if  there  were  any 
ground*  for  the  conclusion  to  which  they  have  come.   If 
the  Coart  are  not  satisfied,  perhaps  the  better  course  would 
be  to  send  the  case  back  to  be  restated*    But  in  addition, 
according  to  the  language  of  the  Court  in  Rex  v.  Combe  (a), 
in  order  to  make  this  a  defective  contract  of  apprenticeship, 
learning  and  teaching  must  be  the  sole,  and  not  merely  the 
primary*  object  of  the  parties.     Here,  it  could  not  be  the 
wit  object,  for  it  appears  that  the  pauper  had  improved 
seder  bis  first  employer  Williams  ;  bis  services  were  there- 
fore valuable  to  the  second  master,  and  it  is   expressly 
stated  that  he  was  to  be  paid  for  them.  In  Rex  v.  Crediton 
the  sessions  found  the  contract  to  be  one  of  apprenticeship, 
tod  the  Court  only  decided  that  they  would  not  overrule 
that  finding.     So  here,  the  sessions  having  found  the  con- 
trary, the  Court  will  not  overrule  it,  unless  there  is  no 
foundation  whatever  for  it. 

N.  iJ.  Clarke,  contrsL    The  sessions  have  pro  form& 

quashed  the  order  of  removal,  stating  the  facts  from  which 

they  came  to  the  conclusion  that  this  was  a  contract  of 

hiring  end  service,  in  order  that  this  Court  may  determine 

whether  the  premises  warrant  the  conclusion.     It  would  be 

idle  to  send  a  case  for  the  opinion  of  this  Court,  if  the 

quashing  of  the  order  is  to  exclude  the  consideration  of 

the  circumstances  stated   in   the  case.    In   Rex  v.  St* 

Margaret's,  Lynn  (b)>  the  sessions  found  the  contract  to  be 

one  of  hiring  and  service,  but  stated  the  facts  from  which 

thfr  teocleeion  was  drawn;  and  this  Court  quashed  the 

Older  of  sessions,  as  the  facts  stated  did  not  warrant  the 

(«)  «    Mann,  ft  Ryt.  30;  8         (6)  9  Dowl.  &  Ryl.  160;  6  Barn. 
fiaro.lt  Cressw.  86*  &  Cressw.  97. 
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1834.        conclusion*    Whatever  fluctuation  there  may  have  been  in 
__  the  law  upon  the  subject,  it  is  now  clearly  settled  thtt 

v.  where  the  substantial  object  of  the  contract  is  the  teaching 

Nbwtowk  °^  ^e  PauPer>  anc*  no*  t'le  »er? ice  of  the  master,  the  con- 
tract is  to  be  considered  a  defective  apprenticeship,  and  not 
one  of  hiring  and  service ;  Rex  v.  St.  Margaret'*,  Xyft*, 
iter  v.  Combe  (a).  Rex  v.  EdingaU  (b).  This  is  distinctly 
laid  down  in  the  last  case  by  Bay  ley ,  J.  In  the  preseit 
case,  not  only  the  substantial  object,  but  the  only  object 
was  the  instruction  of  the  pauper.  The  second  master 
takes  the  pauper  for  a  period  of  twelve  months  only, 
because  that  would  be  sufficient  time  for  the  pauper  to 
learn  the  business.  The  finding  of  the  sessions,  that  the 
pauper  could  not  leave  the  service  during  the  twdfe 
months,  amounts  to  nothing,  since  this  Court  will  put  their 
interpretation  upon  the  terms  of  the  contract  as  stated. 

Littlbdale,  J.  (c). — There  are  certainly  conflicting 
authorities  amongst  the  older  cases,  and  there  has  bees 
some  undulation  of  opinion  upon  the  law  on  this  subject 
But  we  are  bound  by  the  last  decisions.  Rex  v.  Crtditm 
is  much  like  this  case,  and  is  even  somewhat  stronger. 
There,  the  pauper  provided  his  own  board  and  lodging* 
This  differs  from  Rex  v.  Ecclezton.  There,  the  psoper 
was  to  have  half  his  earnings  and  to  find  himself  in  every- 
thing 5  here,  the  master  is  to  have  the  half/or  teaching  the 
pauper.  The  pauper,  in  this  case,  expressly  goes  to  learn 
the  art  of  weaving  flannel.  This  second  master  was  to 
take  him  upon  the  same  terms  as  be  had  been  with  his 
former  master,  but  for  twelve  months  only,  as  that  woaM 
be  long  enough  if  be  was  a  good  boy  j — that  is,  longenoagh 
to  learn  the  art  of  weaving.  The  language  of  the  agreement 
appears  clearly  to  contemplate  that  the  one  was  to  fceacb, 

(a)  Ante,  309.  left  the  Court  during  the  argument 

(6)  10  Barn.  &  Cress.  739.  to  be  present  at  tbe  Privy  Council. 

(c)  Lord  Denman,  C.  J.  had 
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and  the  other  to  learn ;  and  it  seems  to  me,  that  the  master        1834. 

eottld  not  have  employed  him  in  any  other  way  than  in     ^**£*/ 

weaving  flannels.    There  is  no  part  of  the  agreement  from  e. 

which  a  general  contract  of  hiring  can  be  inferred.  Learning  Mutants  of 
&  &  6     Newtowh. 

was  not  only  the  primary,  but  the  whole  object  of  the  con- 
tract. I  am  of  opinion  that  this  was  a  defective  contract 
of  apprenticeship,  and  that  therefore  no  settlement  was 
acquired. 

Patteson,  J. — I  cannot  distinguish  this  case  from  Rex  v. 
Crtditon,  and  I  feel  bound  to  decide  it  by  that  authority. 
I  confess  also  that  I  cannot  distinguish  it  from  Rex  v. 
Bur  bach  f  but  I  must  take  it  that  Rex  v.  Creditor*  overruled 
for  v.  Burbach.  Lord  Elienborough,  in  Rex  v.  Bilborough, 
lade  a  distinction  between  that  case  and  Hex  v.  Burbach. 
His  lordship  said,  "  In  this  case,  the  pauper  never  con- 
tracted to  serve  the  master ;  the  only  agreement  waB,  that 
Ike  master  should  teach  the  pauper  for  a  year.  In  Rex  v. 
btrbach,  there  was  an  agreement  to  work  for  two  years.'9 
Bit  I  am  quite  unable  to  reconcile  the  two  cases.  Without 
ping  through  the  cases  which  have  been  decided  since 
tflr  v.  Bilborough,  the  current  of  the  authorities  has  been 
to  hold  contracts  of  this  sort  as  defective  apprenticeships. 
I  think  we  must  go  with  the  current,  and  it  is  clear,  ac- 
todmg  to  the  later  authorities,  and  particularly  the  last 
**>  that  this  is  a  defective  contract  of  apprenticeship. 

Williams,  J. — I  quite  agree  with  the  observation  of 
l**t*ce,  J.  in  Rex  v.  Ecclestort,  that  it  is  of  infinite  con- 
tofitace  that  what  has  been  once  expressly  determined 

AtaU  be  adhered  to.     I  concur  with  the  rest  of  the  Court 

• 

111  thmkiag  that  the  authorities  go  to  shew  a  tendency  to 
'taide  that  agreements  such  as  this  are  not  contracts  of 
Wag  and  service,  but  imperfect  contracts  of  apprentice- 
ship. Without  entering  into  the  question,  whether  the 
Courts  have  departed  from  the  law  as  laid  down  in  Rex 
r»  EeHetitm  and  Rex  v.  Little  Bolton,  I  think  Rex  v. 
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1834.  Crediton  and  the  present  case  are  not  in  substance  dis- 

V*^N^/  tinguishable ;  and  that  being  the  last  case  decided,  we  ought 

The  Kino  ,.,,_. 

„.  to  abide  by  it. 

Inhabitant!  of  Order  of  Sessions  quashed. 

Newtown.  ^ 


The  King  v.  The  Inhabitants  of  Wootton. 

Under  6  Geo.  UPON  appeal,  an  order  for  the  removal  of  Robert  Hall, 

party  gained  his  wife  and  children,  from  Wootton,  Berkshire,  to  Saint 

a  setUement  Mary  the  More,  in  Wallingford,  in  the  same  county,  was 

two  dwelling  quashed  by  the  sessions,  subject  to  the  following  case : 

ferent  parts  "of  Sail  ^e*n8  'e8a"y  settled  in  Saint  Mary  the  More,  in 
the  same  Wallingford,  in  1800,  became  tenant  to  one  Margetts,tii 

year,  at  yearly  cottage  in  Wootton,  at  the  yearly  rent  of  8/.,  and  resided  in 

than  jo/6"  h  li  with  his  family  until  Februarv>  1832-  This  cottage  was 
but  together     held  under  Margetts  until  it  was  sold  with  other  cottages 

amount0^1  t0  one  Harris>  8ome  time  before  APril>  182?-  From  that 
though  he  only  time  it  was  held  by  Hall  under  Harris,  at  the  same  rent 

himself  and  ^n  tbe  8ame  April,  a  son-in-law  of  Hall  applied  to  Harm 
underlet  the      to  let  to  him  another  cottage,  in  a  different  part  of  Wootton. 

The  words    Harris  however  declined   accepting  him  as   tenant,  bat 
"separate  and  agree(i  t0  |et  jt  to  fla[l  at  £/#  a  vear-     j{aH  never  occupied 

59  Geo.  3,  c.     this  cottage,  but  on  the  same  day,  he  let  it  at  the  same  rent 

c  57  and  l'  to  ^*s  son-in-'aw>  wh°  immediately  took  possession  of  it, 
Will.  4,  c.  18,  and  resided  in  it  for  about  three  years,  when  he  quitted  k. 
elude  an  occu-  Upon  his  quitting,  the  possession  was  forthwith  given  to  and 

pation  of  one    accepted  by  Harris.     The  son-in-law  paid  his  rent  to  Hall 

tenement 

jointly  with      Hall  paid  the  rent  for  both  the  cottages  to  Harris,  who  gave 

J^^t^th1'  a  receiPt  for  the  amount>  13'*  J75«  6d.,  stating  that  sock 
another  house,  sum  was  paid  by  Hall  for  one  year's  rent  of  the  two  cot* 
*CCi  tages. 

The  question  for  the  opinion  of  the  Court  is,  whether 
Hall  was  settled  in  Wootton. 

Sir  J.  Scarlett,  in  support  of  the  order  of  sessions..  A 
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sttlement  was  gained  by  Hall  under  6  Geo.  4,  c.  57.    The        1834. 
ct  of  1  WilL  4,  c.  38,  which  requires  that  the  tenement      v^ft^^/ 
nail  be  actually  occupied  under  a  yearly  hiring  by  the  party  v. 

iriug  the  same,  was  not  passed  until  the  year  1831,  and  is  In|jahitaot8  °f 
respective  only.     Under  the  old  acts  it  is  clear  that  the 
iauper  would  gain  a  settlement.     Rex  v.  Iver  (a),  decided 
ulast  Hilary  term,  is  precisely  in  point. 

Cooper,  contnL     It  has  certainly  been  decided  by  Rex  v. 
Ruthin  (£),  that  the  second  clause  only  of  I  WilL  4,  c.  18, 
is  retrospective.     Rex  v.  Iver  is  certainly  very  nearly  this 
case,  but  the  Court  will  now  say  whether  or  not  it  decides 
conclusively,  that  in  every  case  where  a  party  underlet  a  dis- 
tinct dwelling-house,  the  rent  might,  under  the  old  acts,  be 
tdded  to  that  of  a  dwelling-house  occupied  by  himselfy  in 
ftder  to  make  up  the  requisite  amount  of  10/.    There  is 
tltt  distinction  between  Rex  v.  Iver  and  the  present  case, 
that  there  the  two  tenements  stood  close  together,  forming 
in  fact  one  building;  whereas  here,  the  house  underlet  to 
the  son-in-law  was  situate  in  a  different  part  of  Wootton. 
The  circumstance  of  the  houses   adjoining  one  another, 
formed,  it  is  believed,  a  material  ground  of  the  decision. 
Great  violence  would  be  done  to  the  language  of  6  Geo.  4, 
c.$7,  by  holding  that  a  party  could  gain  a  settlement  by 
toting  two  dwelling-houses,  perfectly  distinct,  and  under* 
letting  one  of  them  in  the  manner  done  here.     This  case 
goes  further  than  any  cases  hitherto  decided. 

Littledale,  J.  (c) — It  seems  to  me  that  the  pauper 
acquired  a  settlement.  This  is  nearly  the  same  case  as 
&r  v.  Iver*  Independently,  however,  of  that  case,  and 
looking  only  to  the  act,  I  think  it  is  not  to  be  confined  to  a 
*iogle  dwelling-house.  The  59  Geo.  3,  c.  50,  requires  that 
Ac  tenement  shall  consist  of  a  distinct  dwelling-house  or 
building,  or  of  land,  or  of  both.    That  provision  of  59  Geo.  3 

(«)  Ante,  28.  (c)  Lord  Denman,  C.  J.  was  ab- 

-(f)  AmU,  vol.  iu  97.  sent,  being  at  the  Privy  Council. 
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1834.        i»  continued  by  6  Geo.  4,  and  also  by  the  late  act  of  i  Will  4. 

2jp£*/      Mr.  Cooper  contends  that  this  must  mean  a  single  dwelling* 

Vt  house.     The  meaning  of  the  act  is,  that  the  tenement  must 

Inhabitants  of  consist  of  land  or  building,  and  not  of  what  were  once  con* 
Woottoit.  ,  .  .  »  .  . 

sidered  tenements,  such  as  tithes.     It  must  be  such  as  u 

properly  the  subject  of  occupation  (a).     The  words  of  the 
act  are,  "  house,  building,  or  land,  or  both."     Now  €i  both" 
does  not  correctly  apply  to  all  the  three  preceding  descrip- 
tions of  tenements,  from  which  I  infer  that  dwelling-home 
and  building  were  intended  to  form  one  class,  and  land 
another.     All  that  the  act  means  is,  that  the  tenement  is  to  bt 
either  buildiug  or  land,  or  both ;  if  that  is  the  case,  it  u 
quite  immaterial  whether  there  are  several  houses,  severs! 
buildings,  or  several  pieces  of  land,  or  whether  there  is  oat 
of  each  kind  of  tenement.     The  act  is  not  to  be  considered 
as  having  narrowed  the  subject-matter  of  occupation.    The 
object  was  to  exclude  everything  but  what  was  capable  of 
being  occupied. 

Patteson,  J. — This  case  certainly  has  uot  yet  beende* 

cided,  because  in  all  former  cases  the  whole  was  under  one 

roof.     If  we  had  decided  there  that  houses  unconnected 

might  be  joined  for  the  purposes  of  settlements,  we  should 

have  been  told  that  it  was  extra-judicial,  and  that  it  did  not  go 

on  the  ground  that  they  were  different  houses,  but  on  the 

ground  that  they  were  close  together  under  the  same  root 

Therefore  we  were  obliged  to  confine  it  to  that  ground* 

This  case  goes  further.     I  have  always  thought  that  the 

meaning  of  that  clause  of  the  acts,  which  requires  that 

the  party  shall  occupy  a  separate  and  distinct  dwelling-hoiM 

or  building,  or  land,  was,  that  he  must  occupy  a  bouse  se» 

parately  and  distinctly  from  all  other  persons,  and  not  occupy 

rooms  or  apartments  in  a  house  which  is  also  inhabited  by 

others.    It  is  not  necessary  that  there  should  be  a  distinct 

dwelling-house  of  the  value  of  10/.,  if  there  are  other  bmW- 

iqgs  or  land  in  the  same  parish  which  make  up  the  value. 

(•)  Vida Gftsater  v.  GfctM  Man.*  Rjl.  334;  9 Bun. fcCnstw.  47* 
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Williams,  J.— The  statutes  are  to  be  construed  toge- 

iher.     The  59  Geo.  3,  c.  50,  was  introduced  to  prevent 

sontroversies  that  arose  as  to  what  was  a  tenement,  which  v> 

perplexed  the  sessions  a  long  time.     Infinite  litigation  was  Inhabitants  of 

occasioned  owing  to  the  vast  variety  of  items  which  might 

hi  thrown  in  to  make  up  the  requisite  amount.     In  order 

to  get  rid  of  this  source  of  litigation,  the  59  Geo.  3,  c.  50, 

was  introduced,  and  that  act  has  excluded  all  other  species 

of  tenement,  except  buildings  and  land.    As,  however,  it  was 

Ut  to  be  mischievous  to  allow  settlements  in  respect  of 

the  occupations  of  portions  of  dwelling-houses,  the  act  of 

(Gro.4,  c.57,  was  passed  for  the  purpose  of  avoiding  that 

ificulty.     I  have  now  no  doubt  but  that  the  meaning  of 

%m  act  is,  that  the  tenement  which  was  to  confer  a  settle- 

ftent,  should  be  the  subject  of  an  entire  holding,  and  not  a 

split  holding.     That  being  so  on  the  present  occasion,  we 

Wve  two  things  which  compose  the  tenement,  both  of  which 

things  are  within  the  express  words  of  the  act. 

Order  of  Sessions  confirmed. 


Winters.  Elliott. 

THE  plaintiff  having  obtained  a  verdict  with  Is.  damage,  a  party 

in  tn  action  for  an  assault,  the  defendant   was,   on  the  charged  in  ex- 

'  ecution  for 

M  March,  1833,  charged  in  execution  at  the  suit  of  the  damages  re- 
phintiff  for  the  damage   and   costs,   and    had  ever   since  action  Cot  an 
been  detained  in  the  gaol  of  Durham,  in  execution  of  the  assault,  is 
plaintiff's  judgment.     On  the  29th  March,  18S4,  the  de-  purview  of 
fefidant  gave  notice  of  his  intention  to  apply,  upon  an  affi-  l!le  a<?  0*\*fo 
wit  stating  the  above  facts,  ou  the  first  day  of  Easter  "  for  the  dia- 
tom, to  be  discharged  from  the  custody  of  the  sheriff  of  ^a^B.°"ebt" 
*  °  •*  ors  in  execu- 

Dtrham,  as  to  the  plaintiff's  action,  according  to  the  form  tion  for  small 
of  the  statute,  he  having  lain  in  prison  for  the  space  of  priSonment  in" 
twelve  calendar  months  in  execution  upon  a  judgment  for  certain  cases." 
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damages  not  exceeding  20/.  exclusive  of  costs.  Knowks 
having  in  the  Bail  Court  before  Taunton,  J.  on  this  day 
obtained  a  rule  for  the  defendant's  discharge, 

Grainger  (with  consent)  applied  to  open  the  rule.     It 
is  submitted,  that  this  is  not  a  case  within  the  act,  the 
action  having  been  for  an  assault ;  whereas  it  would  appear 
that  the  act  of  48  Geo.  3,  c.  123,  under  which  this  discharge 
has  been  applied  for,  extends  only  to  executions  in  actions 
arising  ex  contractu.    The  words  are, "  all  persons  in  exe- 
cution upon  any  judgment  for  any  debt  or  damages  not 
exceeding  the  sum  of  20/.,  exclusive  of  the  costs  recovered 
by  such  judgment/'  &c.  The  word  "  damages"  seems  to  be 
intended  to  apply  only  to  the  case  of  damages  in  assumpsit; 
for  throughout  the  whole  of  the  remainder  of  the  act,  the 
word  "  debt9'  only  is  used.     The  legislature  may  well  have 
intended  to  relieve  poor  debtors,  yet  not  persons  who  are 
charged  in  execution  for  damages  in  a  case  of  assault. 

Knowles,  contni,  was  stopped. 

Per  Curiam. — We  have  no  doubt  that  the  act  does  apply. 

Rule  absolute. 


A  private  per- 
son cannot  ap- 
prehend ano- 
ther, upon  a 
suspicion  of 
felony,  for  the 
purpose  of 
taking  him  to 
the  place 
where  the 
theft  was  com- 
mitted, in 
order  to  ascer- 
tain whether  he 


Hall  v.  Booth. 

TRESPASS  for  assaulting,  seizing,  and  laying  hold  of  the 
plaintiff,  and  forcing  and  compelling  him  to  go  to  a  pawn- 
broker's shop,  and  having  kept  and  detained  him  there  for 
a  long  time,  and  forced  and  compelled  him  to  go  to  a 
police  station-house,  and  searching  and  damaging  tke 
clothes  of  the  plaintiff,  and  taking  away  from  him  divert 
papers  belonging  to  him,  and  imprisoning  him  and  detail- 
ing him  in  prison,  without  reasonable  or  probable  cause* 

was  the  thief. 


1 
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Pleas:  first,  the  general  issue;  secondly,  a  justification         18S4. 
>f  the  assaulting  &c,  and  compelling  the  plaintiff  to  go  to 
he  pawnbroker's  shop  and  there  detaining  him ;  that  before 
he  time  when  &c,  a  certain  gun  had  been  and  was  felo- 
liously  stolen,  and  taken  and  carried  away  from  and  out  of 
he  possession  of  the  defendant,  by  some  person  or  persons 
to  the  defendant  unknown ;  and  afterwards  and  before  the 
tine  when  &c,  the  said  gun  or  fowling-piece  was  discovered 
bribe  pawnbroker's  shop,  and  to  have  been  there  pawned 
by  some  person  to  the  said  defendant  unknown;  and  the 
person  so  pawning  the  same  had  afterwards  and  before  the 
aid  time  when  8tc.  been  traced  to  a  house  wherein  the 
plaintiff  just  before  the  said  time  when  &c.   resided,  and 
tint  the  said  person  who  had  so  pawned  the  said  gun  bore 
t strong  resemblance  to  the  plaintiff;  and  the  plaintiff  just 
Wore  the  time  when  &c.,  in  the  declaration  mentioned,  had 
cane  from  and  out  of  the  said  house,  where  the  said  person 
tokuown  had  been  so  traced  to  as  aforesaid,  and  then  ran 
off  with  great  speed  from  the  said  house,  to  a  certain  public- 
:  house,  wherefore  he  the  defendant  having  reasonable  and 
[  ffobable  cause  for  suspecting,  and  actually  suspecting,  the 
» plaintiff  to  have  been  guilty  of  and  concerned  in  the  felo- 
niously stealing,  taking,  and  carrying  away  of  the  said  gun, 
<Mat  the  time  when  &c,  in  the  declaration  mentioned,  with 
fo  assistance  of  a  certain  policeman,  jointly  lay  hands  on 
ike  said  plaintiff,  and  assaulted  him  the  plaintiff,  and  seized 
*d  laid  hold  of  him,  in  order  to  carry  and  convey,  and  did 
ttry  and  convey  him  the  plaintiff  to  the  said  pawnbroker's 
■hop  in  the  declaration  mentioned,  for  the  purpose  of  ascer- 
toiwng  if  the  plaintiff  was  the  person  who  had  pawned  the 
pD  u  aforesaid,  and  there  kept  and  detained  the  plaintiff 
to* reasonable  time  in  that  behalf,  as  it  was  lawful  for  the 
fcfcndant  to  do  for  the  cause  aforesaid,  using  no  unneces- 
*nr  violence   and   doing  no   unnecessary  damage  to  the 
fWytff  on,the  occasion  aforesaid. 
J^neral  demurrer,  and  joinder. 


vol.  in, 

■Msi 
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Gunning,  in  support  of  the  demurrer.    The  plea  is  bid. 
In  Selwyn's  Nisi  Prius  (a)  it  is  said,  "  Where  a  private 
person  apprehends  auother  on  suspicion  of  felony,  he  does 
it  at  his  peril,  and  is  liable  to  an  action,  unless  he  can  esta- 
blish in  proof  that  the  party  has  actually  been  guilty  of  t 
felony.     Proof  of  mere  suspicion  will  not  bar  the  action 
(for  false  imprisonment),  although  it  may  be  given  in  evi- 
dence in  mitigation  of  damages.     And  the  plea  justifying 
an  arrest  by  a  private  person  on  suspicion  of  felony,  nuut 
shew  the  circumstances  from  which  the  Court  may  judge  , 
whether  the  suspicion  was  reasonable."     For  the  first  of  the 
propositions,  it  is  true  that  Mr.  Selwyn  cites  a  MS.  case  of  ; 
Adams  v.  Moore>  which  is  omitted  in  a  later  edition  of  hi 
work ;  but  for  the  last  proposition  he  cites  the  case  of 
Mure  v.  Kaye(b),  in  which  the  Court  decided  to  that  effect 
Here,  no  reasonable  or  probable  cause  for  suspecting  the 
plaintiff  to  have  stolen  the  gun  is  stated  in  the  plea.     Whe- 
ther sufficient  cause  is  stated  on  the  plea  is  a  question  for 
the  Court,  but  the  same  degree  of  evidence  is  necessary  to 
be  stated  as  would  be  sufficient  to  satisfy  the  jury  at  nisi 
prius.     All  the  facts  necessary  to  shew  that  there  was  rea- 
sonable and  probable  cause  must  appear  on  the  plea.    There 
is  not  enough  stated  here  to  satisfy  a  jury.     It  does  not 
appear  when  the  party  was  traced  to  the  plaintiff's  house, 
whether  before  or  after  the  theft.     That  the  thief,  or  sop* 
posed  thief,  resembled  the  plaintiff,  and  that  the  plaintiff 
came  out  of  the  house  to  which  the  supposed  thief  hid 
been  traced,  and  ran  violently  from  such  house  to  a  public- 
house,  formed  no  reasonable  and  probable  cause  for  appre- 
hending the  plaintiff  on  suspicion  of  felony.     There  cer- 
tainly are  cases  which  shew  that  a  constable  may  arrest  on 
suspicion,  where  no   felony  has  been  committed;  but  the 
circumstance  of  the  defendant,  in  this  instance,  seizing  the 
plaintiff  with  the  assistance  of  a  policeman,  can  make  do 
difference,  as  the  policeman  was  set  in  motion  by  the  defend* 

(a)  Seventh  edition,  page  911.  (b)  4  Taunt  34         \ 
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art;  Hedges  ▼.  Chapman  (a).  [Cresswell.  I  do  not  rely  on  1834. 
Ae  presence  of  the  policeman.]  It  does  not  appear  that 
the  defendant  apprehended  the  plaintiff  for  any  purpose  for 
which  he  was  justified  in  apprehending  him.  It  appears 
to  have  been  for  the  purpose  of  ascertaining  whether  the 
plaintiff  was  the  person  who  had  stolen  the  gun. 

Cmsweil,  contrsL  This  objection  does  not  seem  to  be 
ground  of  general  demurrer.  [Denman,  C.  J.  It  is  of  die 
lay  essence  of  the  defendant's  justification.]  A  party  may 
tike  another  to  the  place  where  the  theft  was  committed,  in 
trier  to  inquire.  [Denman,  C.  J.  You  may  go  to  inquire, 
hot  you  cannot  take  him.] 

Per  Curiam — 

Leave  to  amend  upon  payment  of  costs. 

(a)  2  Bingh.  523. 


Hey  don  v.  Thompson,  Gent,  one  8cc. 

ASSUMPSIT  upon  a  bill  of  exchange.    The  declaration  The  right  of 
•d  plea,  and  the  replication  by  way  of  new  assignment,  are  ^bll"©"^^ 

•toot  ante,  vol.  ii.  403(a).     The  defendant  pleaded  to  the  change  accept- 
ed for  value, 

(«)  And   in    the  judgment  of      which  his  lordship  gives  an  abstract  may  be  trans- 
kid  Denman,  C.  J.,  pott,  322,  in      of  the  pleadings.  ferred  by  in- 
dorsement, 
without  value,  as  by  way  of  gift. 

loan  action  by  B.  indorsee,  against  C.  acceptor,  C.  pleads  that  the  acceptance  was 
tttained  from  him  without  consideration  by  the  fraud  of  A,  the  drawer,  and  was  in- 
fcntd  to  B.  without  consideration,  and  with  notice  of  the  fraud  and  of  the  want  of 
°*Mderation  as  between  A.  and  C. 

&mbU,  that  jB.  may  reply,  merely  traversing  the  fraud. 

if  however  B.  newly  assigns  a  different  bill,  accepted  generally,  and  the  defendant 
P*ds  as  before,  omitting  the  statement  of  the  original  want  of  consideration,  a  repli- 
*tion  to  such  plea,  merely  traversing  the  fraud,  is  sufficient. 

.  Ate  circumstances  of  fraud  stated  in  the  plea  being  that  the  defendant  wrote  his 
J&eand  a  qualified  acceptance  on  a  blank  piece  of  stamped  paper,  and  delivered  it  to 
••drawer  for  the  purpose  of  his  drawing  thereon  a  bill  payable  at  nine  months,  but 
J*t  the  drawer  drew  upon  such  paper  a  bill  payable  at  six  months, — the  Court  held 
fat  a  replication  merely  denying  that  the  defendant  wrote  his  name  or  a  qualified 
•cceptance  on  a  blank  piece  of  stamped  paper,  in  manner  and  form,  &c,  sufficiently 
P*t  in  issue  the  whole  fraud. 

Z  2 


Hey  don 

v. 

Thompson. 
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new  assignment  a  plea  similar  to  that  which  he  had  pleaded, 
to  the  declaration,  omitting  only  the  statement  that  the  ac- 
ceptance was  given  for  the  accommodation  of  Eldred,  and 
without  any  consideration.  To  this  plea  to  the  new  assign- 
ment, the  plaintiff  now  (pursuant  to  leave  given  to  ameiufy 
replied,  "  that  the  defendant  did  not  write  his  name  and 
qualified  acceptance,  according  to  the  form  of  the  statute, 
upon  the  said  piece  of  blank  paper  having  a  Ss.  6d.  stamp 
thereon,  as  in  the  plea  of  the  defendant  by  him  above  pleaded 
to  the  plea  of  the  plaintiff,  by  him  above  pleaded  by  way  of 
new  assignment  and  replication  to  the  said  plea  of  the  de- 
fendant first  above  pleaded,  is  mentioned,  in  manner  and 
form  as  the  defendant  hath  above  in  his  plea  in  that  behalf 
alleged.  And  this  he  prays  may  be  inquired  of  by  the 
country."     General  demurrer,  and  joinder. 


Manse/  in  support  of  the  demurrer.  It  is  not  necessary 
on  the  part  of  the  defendant  to  enter  into  the  question 
whether  the  plea  is  double  or  treble,  but  it  is  sufficient  to 
show  that  it  contains  matters  unanswered  by  the  plaintiff, 
which  amount  to  a  good  defence.  In  Spilsbury  v.  Mickl* 
thwaite(a),  Sir  James  Mansfield,  C.  J.  observes,  "  If  i 
plea  of  justification  to  an  action  of  this  sort  (assault  and 
battery),  consists  of  two  facts,  each  of  which  would,  when 
separately  pleaded,  amount  to  a  good  defence,  it  will  suffi- 
ciently support  the  justification,  if  one  of  these  facts  be 
found  by  the  jury."  Where  a  plea  is  bad  for  duplicity,  the 
plaintiff  must  demur :  If  he  pass  it  over,  it  will  be  as  if 
there  were  two  pleas,  only  one  of  which  is  answered ;  Bd* 
Ion  v.  Cannon  (b).  In  this  plea  there  are  two  answers  to- 
the  new  assignment;  first,  that  upon  which  the  issue  is  ten- 
dered, namely,  that  the  acceptance  was  qualified;  and 
secondly,  that  the  bill  was  accepted  with  the  intention  that 
it  should  be  drawn  payable  at  nine  months;  whereas  it  was 
made  payable  in  six  months,  which  fact,  if  shewn  to  hvft 
been  within  the  knowledge  of  the  plaintiff  at  the  time  when 


] 


(a)  1  Taunt.  146. 


(b)  1  Ventr.  371. 
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the  bill  was  indorsed  to  him,  is  an  answer  to  the  action. 
If  the  defendant,  instead  of  demurring,  had  added  the  similiter 
to  this  replication,  and  the  cause  had  gone  down  to  trial 
upon  the  issue  raised,  the  action  could  not  have  been  dis- 
posed of.     The  language  of  4  Ann.  c.  16,  s.   1,  is,  that 
where  any  demurrer  (the  causes  of  which  are  not  specially 
assigned)  is  joined,  the  judges  shall  proceed  to  give  judg- 
ment according  as  the  very  right  of  the  cause  and  matter  in 
law  shall  appear  to  them,  so  as  sufficient  matter  appear  in, 
the  pleadings,  upon  which  the  Court  may  give  judgment  ac- 
cording to  the   very  right  of  .the  cause.     In  Stephen  on 
Pleading  (a),  it  is.  said  to  be  a  rule,  that  "  every  pleading 
must  be  an  answer  to  the  whole  of  what  is  adversely  al- 
leged." 
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Erie,  contrA.     The  Court  intimated  on  a  former  occa- 
mod,  that  the   best  course  would   be   to   deny  the   plea 
altogether.     The  plaintiff  would  have  pleaded  in  answer  to 
*H  the  matters,  but  this  being  an  action  of  assumpsit,  and 
titers  being  no  general  form  of  replication  in  actions  ex  con- 
tractu as  in  actions  ex  delicto,  in  which  the  plaintiff  may 
reply  de  injuria,  it  was  necessary  for  the  plaintiff  to  select 
s°me  one  material  fact  in  the  plea.     Being  unable  to  put  in 
^sue.  all,  he   takes  that  which   may  be  considered  as  the 
■oundation  stone,  viz.,  the  acceptance  upon  a  blank  piece  of 
P*per.     The  plaintiff,  by  replying  that  there  was  no  accept- 
atlce,  denies  in  effect  the  whole  defence.     [Littledale,  J. 
do  not  see  that  you   have  put  in  issue  the  acceptance. 
*  he  defendant  says  he  accepted  in  a  particular  way,  and 
^°U   deny  that  he  accepted  in  that  manner.]     The  whole 
P*^a  must  be  taken  as  a  connected  story.     If  the  defendant 
Hever  wrote  his  name  and  qualified  acceptance  on  a  blank 
P^ce  of  paper,  he  could  not  have  delivered  it  to  E/dred  for  the 
Purpose  of  bis  drawing  thereon  a  bill  for  50/.  payable  in  nine 
Months  after  date,  nor  could  Eldred  have  drawn,  as  appli- 


(a)  2nd  eJit.  253i 
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Patteson,  J. — 1  think  that  if  this  replication  had  been 
pleaded  to  the  original  plea,  it  would  have  been  good ;  bat 
it  is  not  necessary  to  go  that  length.     Here  it  is  very  clear 
to  me  that  the  plaintiff  is  entitled  to  our  judgment.     The 
declaration  is  on  a  bill  of  exchange  generally.     The  de- 
fendant answers  by  setting  up  fraud  on   the  part  of  the 
drawer,  in  drawing  upon  the  blank  acceptance  a  bill  paya- 
ble at  six  instead  of  nine  months,  and  also  want  of  consi- 
deration; aud  in  order  to  meet  the  answer  that  a  bona  fide 
holder  might  sue  upon  the  bill  notwithstanding  the  original 
defects,  he  goes  on  to  say  that  both  the  indorsers  knew 
what  had  occurred  in  connection  with  the  bill.     The  repli- 
cation does  not  deny. the  facts,  but  says  that  the  action  is 
brought  upon  another  and  a  different  bill.    The  defendant, 
in  his  plea  to  this  replication  by  way  of  new  assignment! 
puts  his  defence  upon  the  ground  that  this  was  a  case  of 
fraud,  and  not  upon  the  ground  of  the  want  of  considera- 
tion.     The    plaintiff    having   again    newly    assigned,  the 
Court,  upon  demurrer,  thought  the  second  new  assignment 
bad,  but  gave  leave  to  amend.     The  plaintiff  now,  instead 
of  newly  assigning,  replies  that  the  defendant  did  not  write 
his  name  and  qualified  acceptance  on  the  piece  of  blank 
paper,  as  in  the  plea  pleaded.    By  this  replication  he  takes 
issue  upon  the  very  origin  of  the  alleged  fraud.     In  order 
to  ground  the  objection  of  Mr.  Manse/,  it  must  be  shewn 
that,  supposing  the  matter  denied  by  the  replication  were 
struck  out  of  the  plea,  there  is  enough  left  upon  the  record 
to  constitute  an  answer  to  the  action.     Now,  what  is  left? 
Nothing  but  the  assertion  that  E/drcd,  the  drawer — that  is, 
the  drawer  of  the  bill  stated  in  the  declaration, — indorsed, 
without  consideration,   to  Silver,  who  also,  without  con- 
sideration, indorsed  to  the  plaintiff.     That  is  no  answer; 
for  the  bill  must  be  taken  to  have  been  drawn  and  accepted 
for  good  consideration.     The  drawer  of  a  bill,  drawn  upon 
good  consideration,  may  make  a  gift  of  it.     The  want  of 
consideration  between  indorser  and  indorsee  is,  by  itself* 
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methtt  the  replication  denies  that  the  bill  upon  which  the 
plaintiff  claims  to  recover  is  a  paper  to  which  any  part  of 
the  description  in  the  plea  applies.  I  cannot  discover 
why  the  defendant  might  not  very  well  have  gone  to  trial 
Upon  the  issue  tendered  by  the  replication,  and  have  proved 
that  the  paper  upon  which  the  plaintiff  has  declared,  and 
which  he  has  new-assigned,  is  the  paper  to  which  all  the 
facts  alleged  in  the  plea  apply. 

Mr.  Mansel  has  answered  the  argument  as  to  duplicity 
m  pleading,  by  reference  to  the  case  in  Ventris  (a). 


$23 


1884. 


Hey  don 

v. 

Thompson. 


Littledale,  J.  (having  gone  through  the  pleadings, 
proceeded  thus  :) — The  plaintiff  therefore  says,  by  way  of 
aew  assignment,  "  All  that  you  allege  in  your  plea  may  be 
tine,  but  the  bill  of  exchange  upon  which  I  bring  my 
action  is  a  different  bill,  and  is  a  bill  accepted  by  you 
ftoerelly."  The  defendant  might  have  taken  issue  upon 
ttis;  but  instead  of  doing  so,  he,  by  way  of  making  a  spe- 
cial answer  to  the  new  assignment,  states  this  history.  He 
*J*»  "  No ;  it  was  not  accepted  by  me  generally ;  but  I 
pre  a  qualified  acceptance  only,  upon  a  piece  of  blank 
paper,  and  delivered  the  paper  with  this  qualified  accept- 
aace  for  the  purpose  that  a  bill  might  be  drawn  upon  it  in 
*  particular  way,  and  it  was  not  drawn  in  the  manner  in- 
tended." The  plaintiff  replies  that  he  did  not  write  a 
fudified  acceptance  on  a  piece  of  blank  paper.  This  ap- 
pears to  me  completely  to  put  in  issue  the  matters  alleged 

■  the  plea.    The  plaintiff  says  it  was  a  general  acceptance, 
aid  the  defendant  that  it  was  a  qualified  acceptance.    This 

■  a  pertinent  issue.  You  must  select  some  one  fact. 
*V*  plaintiff  has  selected  the  fact  most  material  in  the 
ttae.  Indeed,  I  do  not  see  very  well  what  other  issue 
totld  have  been  taken.  The  parties  may  very  well  go  to 
trial  upon  the  issue  whether  there  was  a  qualified  or  gene- 
fri  acceptance  upon  the  bill. 


(a)  Bolton  v,  Cannon,  1  Vent.  271;  ante,  320. 
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1834.        plaintiffs  averred  that  they  did  demise  the  tenement*  to  the 

defendant  for  the  time  and  upon  the  terms  aforesaid ;  and 

v.  that  the  defendant  became  tenant  to  them,  as  executors,  for 

Giffoad.     t||e  term^  an(j  untj|  ^  game  eD(je(]<     Breach,  in  not  repair* 

ing.  The  second  count  also  stated  a  demise,  and  a  promise 
to  repair  during  the  tenancy.  The  third  count  stated,  thtt 
in  consideration  the  defendant,  at  bis  request,  had  become 
and  was  tenant  to  the  plaintiffs  as  executors,  upon  eod 
subject  to  the  terms  that  he  should  as  such  tenant,  during 
his  tenancy,  keep  the  tenements  in  tenantable  repair,  the 
defendant  promised  to  keep  the  tenements  in  tenantable 
repair  during  his  tenancy ;  and  although  such  tenancy  has 
continued  from  thence  hitherto,  the  defendant  has  not  re- 
paired. Plea:  non  assumpsit  At  the  trial  of  the  cause 
'  before  Denman,  C.  J.,  at  the  London  sittings  after  last 
Hilary  term,  the  following  facts  appeared: 

The  testator,  who  occupied  the  premises  under  a  lease, 
bequeathed  them  to  his  widow  (whom  he  also  made  fa» 
residuary  legatee)  for  the  remaiuder  of  the  term,  if  she 
should  so  long  live,  with  remainder  to  children.  After  his 
death,  the  widow  continued  to  occupy  for  three  months; 
after  which,  the  plaintiffs  having  advertised  the  premises  to 
be  let,  the  defendant  agreed  to  take  them,  and  a  draft  of 
an  underlease  by  the  plaintiffs,  as  executors,  to  the  defend- 
ant, was  sent  to  him,  but  never  returned.  The  defendant 
afterwards  wrote  the  following  letter  to  Mrs.  Richardson: 

"  Madam, — I  engage  to  take  the  premises  late  in  your 
possession,  at  Leytou,  from  the  present  half  quarter,  for 
the  term  of  three  years,  at  the  rent  of  150/.  per  annum, 
payable  quarterly  on  the  four  most  usual  days,  including  in 
the  first  payment  the  amount  due  from  the  present  time  to 
Lady-day  next.  I  further  engage  to  keep  the  premises  to 
good  repair  during  the  whole  of  the  time  they  shall  be  io 
my  occupation,  and  to  insure  the  house,  &c.  for  the  sum 
expressed  in  the  lease  from  Mr.  Copeland,  as  well  as  to 
pay  all  rates,  taxes,  &c.  for  which  you  would  have  bee* 
liable  if  still  occupying  the  said  house." 
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The  plaintiffs'  counsel  offering  to  read  this  letter,  it  was         1834. 
>jected,  by  Bompas,  Sent.,  that  it  could  not  be  read  with*      ^-^^ 

.  .  .  RlCHAHOSOR 

at  a  lease-sump,  as  it  was  an  agreement  to  take  a  term  *. 

nr  more  than  three  years.  The  Lord  Chief  Justice  ad-  Gifpokd. 
litted  the  letter,  subject  to  a  motion  to  this  Court,  and  the 
lae  proceeded.  The  defendant,  after  making  this  agree- 
ment, occupied  the  premises  until  the  end  of  the  three  years 
rom  the  ensuing  Lady-day,  when  he  left  them,  much 
nit  of  repair.  It  was  objected  that  the  letter  was  no 
ividence  of  a  contract  with  the  executors,  but  with  Mrs. 
Jtkkardson.  His  lordship  left  this  as  a  question  for  the 
jary ;  and  they  found  it  to  be  a  contract  with  the  plaintiffs 
as  executors,  and  gave  them  a  verdict,  damages  100/. 

Bompas,  Serjt.,  now  moved  for  a  nonsuit  or  a  new  trial.  First  point : 
The  letter  amounts  to  an  agreement  for  a  lease  for  three  p* 

pars  and  half  a  quarter ;  but  not  being  stamped  with  a 
Jute-stamp,  it  could  not  be  produced  in  evidence  as  a 
written  instrument:  consequently  the  agreement  was  void  Second  point: 
aider  the  statute  of  frauds,  and  therefore  the  demise  laid  Demise* 
is  the  declaration  is  not  proved.  [Parke,  J.  In  the  third 
count  no  demise  is  alleged.  May  not  the  defendant  be 
considered  as  a  tenant  from  year  to  year,  subject  to  the 
terms  of  the  paper  ?] 

The  plaintiffs  were  bound  to  declare  upon  the  special  Third  point: 
coatract.     [Littledale,  J.  They  have  done  so  in  the  third  JJJgJ1*011 1° 
Mat.     It  is  alleged  that  he  became  and  was  tenant  upon 
certain  terms.]     It  certainly  has  been  held,  in  Doe  d.  Rigge 
*.  Bcil{a),  that  a  lease  by  parol  for  more  than  three  years, 
taoogb  void   under   the   statute   of   frauds,  enures   as   a 
taMocy  from  year  to  year,  subject  to  certain  of  the  terms 
ia  the  contract ;  but  the  teuant  is  bound  by  the  terms  of 
4e  contract  as  far  only  as  the  consideration  extends.     If 
dtt  consideration  fails,  the  terms  are  not  binding.     In  the 
cue  of  repairs  agreed   to  be  done,  the  consideration  is 

(a)  5  T.  R.  471. 
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ordinarily  the  length  of  time  for  which  the  tenancy  is  to 
continue.  Here,  the  agreement  to  repair  was  made  upon 
the  supposition  that  the  term  was  to  continue  for  more 
than  three  years ;  but  the  defendant  has  only  had  a  tenancy 
from  year  to  year.  [Lord  Denman,  C.J.  He  should  have 
obtained  a  lease.  If  he  chose  to  enter  into  a  contract  of  this 
kind  upon  such  an  imperfect  instrument,  he  must  be  bound 
by  it.  Patteson,  J.  You  put  it  too  strongly  when  you  say 
that  the  consideration  fails.  The  defendant  would  have 
power  to  enforce  the  granting  of  a  lease.  Littledale,J.  He 
might  enforce  it  in  a  court  of  equity,  there  having  been  a 
part-performance.]  A  court  of  equity  cannot  in  this  man- 
lier in  effect  set  aside  the  statute  of  frauds,  by  enforcing  a 
contract  for  a  lease,  which  is  void  under  the  statute,  on  the 
mere  ground  that  the  party  has  entered  and  expended 
money  («).  [Parke,  J.  It  is  in  cases  void  under  the  statute 
that  equity  does  interfere.  It  is  considered  a  fraud  upon 
the  party  not  to  give  the  party  a  lease  when  he  has  entered, 
and  laid  out  money  upon  the  faith  of  an  agreement.] 

There  was  nothing  to  shew  a  taking  from  the  plaintiffs 
as  executors.  The  letter  which  the  plaintiffs  put  iu  as 
evidence  of  the  contract,  shews  an  agreement  to  take  from 
Mrs.  Richardson.  The  question  whether  the  agreement 
was  with  her,  was  left  to  the  jury,  who  found  that  it  was 
with  the  executors.  It  was  not  a  question  for  the  jury, 
but  for  the  Court.  In  considering  whether  the  agreement 
was  with  Mrs.  Richardson  on  her  own  account,  or  as  agent 
to  the  executors,  it  is  material  to  look  at  the  title  to  the 
property,  the  state  of  which  may  be  material  where  it  is 
doubtful  with  whom  a  contract  is  made.  Now,  it  appears 
from  the  probate,  that  the  widow,  and  not  the  executors, 
was  entitled  to  the  premises,  and  that  she  occupied  for 
some  time  after  the  death  of  the  testator.  The  only  evi- 
dence of  a  contract  with  the  executors  is,  that  the  original 


(a)  As  to  the  effect  of  part-per- 
formance in  exempting  a  transac- 
tion from  the  operation  of  the  sta- 


tute, sec   Sugd.  Vend.  &  Purch. 
9th  edit. 


Richardson 
v. 
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negotiation  was  with  them.  All  the  terms  of  the  letter,  18S4. 
which  was  put  in  by  themselves,  shew  that  the  defendant 
considered  himself  as  contracting  expressly  with  Mrs. 
Richardson.  [Parke,  J.  If  it  was  entered  into  by  her  GlFF0RD- 
really  for  the  benefit  of  the  executors,  it  must  be  considered 
that  she  was  their  agent.  It  was  a  question  of  fact  to  be 
left  to  the  jury.] 

Littledale,  J. — The  husband  of  Mrs.  Richardson  Fourth  point, 
died,  and  by  his  will  left  her  the  house  which  he  had  occu- 
pied for  the  remainder  of  the  term,  if  she  should  so  long 
live,  with  remainder  over  to  children.  She  occupied  for  a 
short  time,  when  there  appears  to  have  been  some  arrange- 
ment with  the  executors,  in  consequence  of  which  she 
quitted  the  premises.  Negotiations  for  letting  to  the  de- 
fendant are  entered  into  by  the  executors,  and  the  defend- 
ant writes  a  letter  to  Mrs.  12.,  in  which  he  promises  to 
keep  the  premises  in  repair.  The  first  question  which 
arises,  is,  whether  an  action  for  not  repairing  should  be  in 
her  name  or  in  that  of  the  executors,  who  had  the  legal 
interest,  unless  they  had  assented  to  the  bequest.  If  Mrs. 
22.  had  remained  in  possession .  for  a  long  time  after  the 
death  of  her  husband,  that  circumstance  would  have  fur- 
nished evidence  of  assent  to  the  bequest  to  her  on  the  part 
of  the  executors.  But  in  fact  3he  remained  only  a  short 
time.  The  fact  of  assent  was  a  question  for  the  jury; 
and  it  was  left  to  them  to  say  whether  the  contract  was 
with  her  or  with  the  executors.  That  was  properly  left, 
because  I  think  it  embodies  the  question  whether  the 
executors  had  assented.  If  the  widow  had  occupied  four 
or  five  years,  there,  might  be  a  great  doubt  whether  the 
executors  could  maintain  the  action. 

Then,  supposing  that  the  jury  have  properly  found  that  Second  point. 
the  contract  was  entered  into  by  Mrs.  Richardson  as  agent 
to  the  executors,  the  next  question  is,  whether  the  defend- 
ant was  bound  to  repair.     The  agreement  being  for  more 
than  three  years,  and  not  being  in  writing,  it  conferred  no 
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legal  estate  for  that  term ;  and  it  is  argued  that  if  the  tenant 
had  had  a  legal  term,  it  would  have  been  a  fair  agreement 
that  he  should  undertake  the  repairs  mentioned  in  the  letter, 
but  that  if  he  had  only  a  tenancy  from  year  to  year,  hfe. 
could  only  be  liable  to  ordinary  repairs.    It  appears  to  me, 
that  though  he  has  no  legal  term,  yet  if  a  party  chooses  to 
enter  into  a  contract  not  valid,  and  to  take  possession  upon 
it, — if  he  himself  relies  on  mere  possession,  knowing  that  if 
he  likes  ha  may  have  a  valid  lease,  and  he  contracts  to 
repair,  he  is  bound  by  his  contract. 


Third  point. 


Parke,  J. — I  am  of  the  same  opinion. 

Second  point.        I  quite  agree  that  the  first  and  second  counts  are  not 

supported,  for  that  there  is  no  such  contract  as  is   alleged 
in  them. 

First  point.  The  contract  upon  which  the  plaintiffs  relied,  supposing 

it  to  have  been  duly  signed,  could  not  be  given  in  evidence 
without  a  stamp. 

But  the  third  count,  which  states  that  the  defendant  was 
tenant,  without  saying  that  he  was  tenant  under  a  lease, 
and  in  consideration  thereof  agreed  to  repair,  appears  to 
me  to  be  supported.  From  the  moment  when  he  took 
possession  during  the  first  year,  he  was  tenant  at  will,  sub- 
ject to  hi8  own  express  agreement  to  keep  the  premises  in 
good  repair  during  the  whole  of  the  time  that  they  should 
be  in  his  possession.  He  has  entered  into  a  positive  en- 
gagement, at  all  events,  to  repair  during  the  time  that  he 
actually  occupies. 

Upon  this  contract,  Mrs.  J?,  was  prima  facie  entitled  to 
sue,  but  it  was  perfectly  competent  to  third  persons  to  < 
shew  that  the  contract  was  really  entered  into  for  their  - 
benefit,  in  which  case  the  contract  may  be  treated  as  en-  - 
tered  into  with  them  (a).  It  was  a  question  of  fact  whe- 
ther the  contract  was  entered  into  by  Mrs.  R.  as  agent  for  — 
the  plaintiffs  or  not,  and  it  was  fairly  so  left. 

(a)  Sec   Berkeley  v.  Hardy,  5  Barn.  &  Cress w.  355;  8  Dowl.  & 
Ryl.  102. 


Fourth  point. 


EASTER  TERM,  IV  WILL.  IV.  331 

Pattkson,  J. — I   am   also  of  opinion  that  the  third         1834. 

count  being  proved,  the  plaintiffs  are  entitled  to  recover      v-^^*/ 

,      .        ¥    .  .         ,  .    .  Richardson 

under  it.     It  is  true  that  the  engagement  to  repair  is  gene-  Vm 

rally  entered  into  in  consideration  of  the  length  of  the      Oifford. 

term,  but  it  is  too  strong  to  say  that  the  consideration  for     ll     ^°,n  * 

the  agreement  fails  in  this  case.     The  defendant  may  have 

intended  to  be  tenant  from  year  to  year  upon  an  agreement 

to  repair;  and  it  is  to  be  observed  that  he  has  actually 

occupied  for  the  whole  time  contemplated. 

Lord  Denman,  C.  J. — I  am  of  the  same  opinion.  The 
verdict  must  be  entered  for  the  plaintiff  upon  the  third 
count,  and  for  the  defendant  upon  the  other  counts. 

Rule  accordingly. 


Doe  d.  Draper  v.  Lawley. 

■■-EJECTMENT  for  a  cottage  and  garden  in  Shropshire.  In  ejectment 

A*   the  trial   before   Patteson,J.,  at  the  last  Shrewsbury  itisnoan\ 
.  m  J  swer  to  a  pn- 

sPnrjg  assizes,  the  following  facts  appeared  : —  ma  facie  title 

The  premises  in  question  were  enjoyed  by  Abigail  Monk  ^^Jn*** 
*•  her  own  property,  until  the  5th  April,  1795,  when  she  died,  that  such  pos- 

1&_    •  session  w&s  in 

Ieavmg  several  children,  of  whom  the  eldest  was  Edward  continuation  of 

&onk,  whose  eldest  son,  William,  is  now  living.     Patience.  that  of  a  sis!er 
*t  ....  who  entered 

1116  youngest  daughter  of  Abigail,  (having  married,  in  1780,  by  abatement 

William  Draper,)  after  the  death  of  her  mother  in  1795,  x^°J^h  to 
ei,tered  and  continued  in  possession  until  the  1st  September,  elder  brother 
***Oo,  when  she  died,  leaving  William  Draper  (the  lessor  of  aHve^wasen-8 
**  plaintiff),  her  eldest  son  and  heir  at  law.     William  titled  as  heir, 
draper,  the  father,  continued  in  possession  and  married  more  than  20 

^fary  Lawley,  who  resided  on  the  premises  with  her  hus-  y6*1"8.0^01"6 
t  .      .  .  tne  ejectment 

tand  until  his  death,  in  the  latter  part  of  18 15,  and  afterwards  was  brought. 

until  her  own  death.     Her  son  (the  defendant)  then  entered, 
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whereupon  this  ejectment  was  commenced.     The  defendant 
set  up  the  title  of  William  Monk,  and  contended  that  the 
possession  of  Patience  from   1 79»>  to  1805  could  not  be 
considered  as  adverse  to  her  elder  brother  (a),  and  that  th< 
possession  of  her  husband  from  1805  to  1815  was  in  th& 
nature  of  a  tenancy  by  curtesy,  and  being  derived  from  her  y 
would  be  subject  to  the  same  defects  as  her  possession. 
The  learned  judge,  however,  considered  the  possession  as 
adverse,  and  directed  the  jury  to  find  for  the  plaintiff,  which 
they  accordingly  did. 


Ludlow,  Serjt.,  now  moved  for  a  new  trial.  The  pos- 
session of  Patience  was,  in  contemplation  of  law,  the 
possession  of  her  brother.  The  right  of  the  elder  brother 
or  of  his  issue,  to  enter  upon  the  issue  of  Patience,  still 
continues.  In  Com.  Dig.  Abatement  (A.),  abatement  is 
described,  and  then  it  is  said,  "  If  the  younger  son  enter 
before  the  eldest,  it  will  be  an  abatement ;  though  if  he 
afterwards  die  seised,  and  the  land  descend  to  his  issue,  the 
descent  does  not  take  away  the  entry  of  the  eldest  son, 
because  it  shall  be  intended*that  the  younger  son  entered 
claiming  as  heir"  Chief  Baron  Comyns  refers  to  Little- 
ton, sections  396  and  397.  In  the  former  it  is  said,  "  If  a 
man  seised  of  certain  land  iu  fee,  have  issue  two  sous,  and 
die  seised,  and  the  younger  son  enters  by  abatement  into  the 
land,  and  hath  issue,  and  dieth  seised  thereof,  and  the  tene- 
ments descend  to  his  issue,  and  the  issue  enter  into  the  land, 
in  this  case  the  eldest  son,  or  his  heir,  may  enter  by  the  law 
upon  the  issue  of  the  younger  son,  notwithstanding  the 
descent;  because  when  the  younger  son  abated  into  the 
land  after  the  death  of  his  father,  before  any  entry  made 


(o)  But  now  by  3  &  4  Witt.  4, 
c.  27,  it  is  enacted  (sect.  13,)  "  that 
whete  a  younger  brother  or  other 
relative  of  the  person  entitled  as 
heir  to  the  possession,  or  receipt  of 
the  profits,  of  any  land,  or  to  the 


receipt  of  any  rent,  shall  enter  into 
the  possession  or  receipt  thereof, 
such  possession  or  receipt  shall 
not  be  deemed  to  be  the  possession 
or  receipt  of  or  by  the  person  en- 
titled as  heir." 
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by  the  eldest  son,  the  law  intends  that  he  entered  claiming  as 
heir  to  his  father.    And  because  the  eldest  son  claims  by  the 
same  title,  that  is  to  say,  as  heir  to  his  father,  he  and  his 
heirs  may  enter  upon  the  issue  of  the  younger  son  notwith- 
standing the  descent,  &c,  because  they  claim  by  the  same 
title.**     To  this  passage  there  is  the  following  note  by  Mr. 
Hargrove:  "When  a  younger  brother  enters  in  this  case,  he 
does  not  enter  to  get  a  possession  distinct  from  that  of  the 
elder  brother,  but  to  preserve  the  possession  in  the  family, 
that  nobody  else  abates ;  Gilb.  Ten.  28."     And  Lord  Coke, 
in  commenting  upon  the  396th  section  of  Littleton,  observes, 
that  "  assisa  mortis  antecessors  non  tenet  inter  conjunctas 
personas  sicut  fratres  et  sorores,  &c,  for  they  are  privies  in 
blood,  but  it  lieth  against  strangers."     This  is  because  the 
right  of  entry  is  not  taken  away.     Such  an  entry  by  a  sister 
or  younger  brother  as  would  amount  to  a  disseisin,  if  made 
by  a  stranger,  does  not  affect  the  entry  of  the  elder  brother. 
The  onus  with  respect  to  the  character  of  the  possession 
lay  upon  the  plaintiff;  and  though  it  was  open  to  him  to 
shew  any  thing  against  the  presumption,  by  evidence  that  the 
possession  was  adverse,  unlesj  that  were  shewn,  the  pre- 
sumption favours  the  title  of  the  elder  brother.    The  adverse 
possession  in  this  case  could  only  date  from  the  death  of 
William  Draper  in  1815,  and  the  ejectment  was  brought  in 
1833.    Draper  occupied  20  years,  but  partly  during  cover- 
ture, and  partly  in  continuation  of  his  wife's  actual  posses- 
•*on.    [Parke,  J.   There  has  been  20  years  adverse  pos- 
tessioo.     The  husband  occupied  for  some  years  after  the 
death  of  Pati ence,  and  died  in  1815,  and  since  that  time 
others  have  taken  from  him.] 

Lord  Den  man,  C.  J. — I  see  no  ground  for  disturbing 
toe  verdict  on  the  ground  of  the  mere  relation  of  brother 
*&d  sister.  The  onus  of  explaining  the  character  of  the 
Possession  lies  upon  the  party  against  whom  the  presump- 
bon  from  possession  arises. 
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Littledale,  J. — I  entirely  concur. 
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Parke,  J. — There  is  a  very  good  prim&  facie  title  from 
20  years  possession,  and  nothing  to  answer  it. 

Patteson,  J. — There  was  no  evidence  of  any  inter- 
ference on  the  part  of  the  brother.  The  mere  relationship 
I  cannot  think  a  sufficient  answer  to  the  plaintiff's  primi 

facie  title. 

Rule  refused. 


The  King  v.  Nockolds  and  others. 

By  an  act  for    UPON  an  appeal  to  the  Easter  quarter  sessions  for  the 

inCi^inn8hndS  county  of  Huntingdon> in  which  the  Rev-  George  Mingayt, 

rector  of  Wistow,  was  appellant,  and  Mr.  Nockolds,  (the 

commissioner  under  1 1  Geo.  4,  c.  5,  for  inclosing  lands  and 
extinguishing  tithes   in   the  parish  of  Wistow,)  and  tb* 
churchwardens  and  overseers  of  Wistow,  were  respond- 
ents ;  the  sessions  by  their  order  determined,  (subject  *-° 
the  opinion  of  this  Court  upon  the  following  case,)  first, 


4s 

1» 


in 


*J 


and  extin- 
guishing its 
tithes,  the 
commissioner 
is  directed  to 
value  the 
tithes,  as  be- 
ing equal  to  a 
fixed  propor- 
tion of  the  net 

annual  value  of  the  lands,  and  then  to  find  an  equivalent  corn-rent ;  and  by  his 
or  tome  previous  writing  under  his  hand,  to  be  annexed  thereto,  to  set  forth  the 
and  to  apportion  the  corn-rent  upon  the  lands  of  the  respective  proprietors,  and  to 
when  the  first  payment  of  the  corn-rent  shall  be  made,  and  when  the  tithes  shall 
extinguished ;  and  a  right  is  given  to  any  person  aggrieved,  by  any  thing  done  in 
suance  of  that  act,  to  appeal  to  any  general  or  quarter  sessions  in  the  county,  held  wi 
four  months  next  after  the  cause  of  complaint  shall  have  arisen. 

The  commissioner  having  determined  the  amount  of  the  corn-rent,  and  fixed  the 
for  the  first  quarterly  payment  of  it,  and  also  the  day  from  which  the  tithes  shall 
and  he  extinguished,  by  a  previous  writ ing,  which  afterwards  is  annexed  to  the  award.  -"" 
Held,  that  an  appeal  by  the  rector  on  the  ground  of  the  corn-rent  being  inadequ 
must  be  within  four  months  of  such  previous  writing,  and  that  an  appeal  within  1 
months  of  the  date  of  the  award  is  not  in  time. 

Semble,  that  no  notice  of  the  corn-rents  having  been  fixed,  and  the  tithes  extingui*!"^ 
by  the  previous  writing,  was  requisite,  though  the  act  required  that  all  notices  neces****} 
to  be  given  by  the  commissioner  should  be  given  in  a  particular  way,  eight  days  b&f°n 
the  period  for  doing  the  business  to  which  such  notice  shall  relate. 

But  held,  that  supposing  that  the  four  months  could  not  be  allowed  to  run  until  *¥ 
party  intended  had  notice  that  his  lights  had  been  aifected,  notice  given  by  the  com- 
missioner in  the  manner  required  by  the  act  in  other  cases  is  sufficient,  although  the 
notice  which  states  in  general  terms  what  had  been  done,  refers  for  particulars  to  a 
schedule  deposited  at  a  distant  place ;  and  held  also  that  private  notice  is  sufficient, 

Corn-rents  substituted  foi  tithes  are  in  general  liable  to  parochial  burthens. 

Whether  they  would  be  so  liable  where  the  commissioner,  being  directed  by  the  act 
to  deem  the  tithes  equal  to  a  fixed  proportion  of  the  net  annual  value  of  the  lands,  in 
making  the  calculation,  makes  a  deduction  from  the  gross  value  of  the  laud  for  the 
parochial  burthens,  quare. 


or 
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that  the  appeal  was  made  within  the  time  limited  by  the        IBS 4. 
act:    and  secondly,  that  the  appeal  was  good  upon  the     xheKiiro 
merits.  v. 

By  1 1  Geo.  4,  c.  5,  (private  act)  s.  25,  it  was  enacted,  that 
.  .    .  .  .  Appointment 

the  commissioner  should  ascertain  the  yearly  value  of  all  tithes  clause. 

within  the  parish  of  W.,  and  in  so  doing  should  consider  cer- 
tain proportions  of  the  annual  net  value  of  the  lands  of  the 
parish  as  the  value  of  such  tithes,  and  then  should  ascertain 
the  average  price  of  wheat  within  the  county  during  the 
preceding  seven  years,  and  should  by  his  award,  or  by 
some  previous  writing  under  his  hand,  to  be  annexed  thereto, 
ascertain  and  set  forth  what  quantity  of  corn  would  equal 
the  annual  value  of  the  tithes,  and  determine  what  sum 
of  money  would  be  equivalent  to  such  quantity  of  wheat; 
such  sum  to  be  charged  and  apportioned  by  the  commis- 
sioner upon  the  lands  and  tenements  of  each  proprietor,  to 
be  issuing  out  of  the  lands  &c.  charged  therewith,  and  to  be 
paid  by  the  occupier  to  the  rector,  by  four  quarterly  pay- 
ments; the  first  payment  to  be  made  on  the  25th  March 
next  after  the  execution  of  the  award,  or  such  earlier  quar- 
terly days  of  payment  as  the  commissioner  should  by  such 
txward  or  by  such  previous  writing  as  aforesaid  direct.  This 
**ent  was  declared  to  be  in  satisfaction  of  all  tithes  &c. 
Mrhich  from  the  time  of  the  apportionment  of  the  rent,  or  at 
*uch  other  time  as  the  commissioner  by  any  writing  under 
His  hand  should  fix  and  appoint,  should  cease,  determine, 
^od  be  for  ever  extinguished. 

By  section  60  it  is  enacted,  that  if  any  person  shall  think  Appeal  clause, 
tiimself  aggrieved  by  any  thing  done  in  pursuance  of  that 
net,  (except  in  certain  cases,)  such  person  may  appeal  to 
*ny  general  or  quarter  sessions  of  the  peace  for  the  county 
*>f  Huntingdon,  held  within  four  calendar  months  next  after 
the  cause  of  complaint  shall  have  arisen,  giving  to  the  com- 
missioner and  the  parties  concerned  notice  in  writing  of 
such  appeal,  ten  days  before  such  sessions. 

3  October,  1 832.   The  commissioner,  by  an  instrument  Award. 
in  writing  under  his  hand,  declared  that  having  ascertained 
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the  quantity  of  wheat  equal  to  the  net  annual  value  of  tithes 
and  the  equivalent  sum  of  money,  he  determined  that 
388/.  7s.  1  Id.  was  equivalent  to  the  quantity  of  wheat 
ascertained  to  be  equal  to  the  value  of  the  tithes,  and  he 
charged  and  apportioned  such  sum  on  all  the  lands  in  the 
parish  in  the  sums  and  proportions,  and  in  the  manner  set 
forth  in  the  schedule  annexed  thereto,  and  declared  that 
they  should  be  issuing  out  of  the  lands  &c.  thereby  charged 
therewith,  by  quarterly  payments,  the  first  to  be  made  on  the 
25th  December  then  next,  and  should  be  in  lieu  and  full 
satisfaction  of  all  tithes  within  the  parish,  and  that  all  tithes 
within  the  parish  had  ceased  and  determined  as  from  the 
29th  September  then  last,  and  were  for  ever  thenceforth 
extinguished. 

A  copy  of  the  schedule  referred  to  was  sent  to  the  appel- 
lant, with  notice  of  the  tithes  having  been  extinguished, 
and  the  corn  rents  in  lieu  thereof  having  been  charged  and 
fixed,  which  it  appeared  had  been  received  by  the  appellant 
early  in  October,  1832,  but  such  copy  of  the  schedule  did 
not  refer  to  the  said  writing  respecting  the  extinguishment 
of  the  tithes,  nor  did  it  mention  a  notice  of  the  extinguish- 
ment of  such  tithes,  but  it  was  merely  a  copy  of  the  sche- 
dule of  the  several  allotments  and  old  iuclosures,  &c.  in  the 
parish  of  Wistow,  the  yearly  corn-rents,  or  sums  charged 
thereon,  together  with  the  quantity  of  wheat  equal  to  the 
annual  value  of  the  tithes  thereof  respectively. 

A  notice,  signed  by  the  commissioner,  stating  that  the 
tithes  had  been  extinguished,  and  the  corn-rents  fixed  and 
charged  in  lieu  thereof,  in  the  manner  expressed  in  the 
schedule  then  deposited  with  the  clerk,  at  his  office  in 
Great  James  Street,  Bedford  Row,  London,  was  fixed  to- 
the  principal  door  of  the  church  of  Wistow,  about  the 
13th,  and  advertised  in  the  Huntingdon  Gazette  on  the 
6th  October,  1832;  the  9th  section  of  the  Wistow  Inci- 
sure Act  having  directed  that  all  notices  necessary  to  be 
given  by  the  commissioner  shall  be  given  by  advertisement 
in  the  Huntingdon  Gazette,  or  in  some  other  Huntingdon- 
shire or  Cambridge  newspaper,  and  affixed  to  some  prin- 


The  King 
v. 


EASTER  TERM,   IV  WILL.  IV.  33? 

cipal  door  of  the  church  of  Wistow,  eight  days  before  the         1834; 
period  for  doing  the  business  to  which  such  notice  sftall 
relate. 

The  several  allotments  under  the  inclosure  act  had  been     Nocxolds. 
previously  set  out,  and  possession  thereof  taken  by  the 
persons  entitled. 

17  January,  1833.  The  commissioner's  general  award 
was  signed.  It  did  not  alter  the  previous  writing  or  corn- 
rent  schedule,  but  merely  referred  to  it  by  a  recital  that 
such  a  deed  was  made  on  the  preceding  3d  October,  and 
was  annexed  to  the  awaVd. 

£2d  March,  1833.  The  rector  gave  notice  to  Nockolds 
(the  commissioner)  and  to  the  churchwardens  and  over- 
seers, of  his  intention  to  appeal  to  the  next  quarter  ses- 
sions, against  the  award  and  declaration  of  the  commis- 
sioner, and  entered  an  appeal  accordingly. 

9  April,  1833.  The  appeal  coming  on  to  be  heard  before 
the  sessions,  it  was  objected  on  the  part  of  the  respondents, 
that  the  Court  had  not  jurisdiction  to  hear  the  appeal, 
for  that  the  cause  of  complaint  had  arisen  more  than  four 
calendar  months  previously,  viz.  on  the  3d  October,  1832. 
The  sessions,  however,  overruled  this  objection,  (subject 
8tc.)  and  went  into  the  merits  of  the  appeal. 

Upon  the  merits  the  question  was,  whether  388/.  75.  11  J. 
xvas  a  just  equivalent  for  the  tithes.  In  estimating  the 
annual  net  value  of  the  lands,  for  the  purpose  of  ascertain- 
ing the  corn-rent,  the  commissioner  made  deductions  from 
the  gross  value  of  the  land,  for,  amongst  other  things,  the 
poor-rates,  and  then  assessed  the  corn-rent  upon  such 
reduced  value. 

In  a  letter  written  by  the  commissioner  to  the  appellant, 
on  14th  February,  1831,  in  reply  to  one  written  by  the 
appellant  upon  the  subject  of  the  corn-rents,  he  says,  "  I 
am  bound  by  the  clause  to  a  certain  mode  of  ascertaining 
the  tithes,  and  to  set  out  the  net  annual  value  of  the  corn* 
rents;  which  implies  that  they  are  to  be  free  of  all  parochial 
rates  and  other  annual  outgoings/' 
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In  a  letter  dated  13th  December,  1832,  from  the  commis- 
sioner to  the  appellant's  solicitor,  in  reply  to  one  in  which 
the  commissioner  was  asked  to  insert  a  declaration  in  his 
award,  to  the  effect  that  he  had  deducted  the  poor-rates 
from  the  value  of  the  lands,  in  making  his  valuation  for  the 
corn-rents,  the  commissioner  says,  "  I  cannot  possibly  have 
any  objection  to  the  insertion  of  such  words  in  the  award, 
as  will  make  it  clear  to  all  parties  concerned  that  the  corn- 
rents  are  calculated  as  payable  and  to  be  paid  to  the 
rector  and  his  successors,  free  from  all  parochial  rates  and 
deductions  whatever,  except  the  land  tax  chargeable  in  the 
said  rectory,  such  being  the  principle  upon  which  the  sche- 
dule is  drawn,  according  to  the  construction  of  the  act  of 
parliament/' 

The  commissioner,  however,  when  he  made  the  award, 
declined  to  state  in  it  that  he  had  deducted  the  poor-rates 
in  making  the  valuation  of  the  corn-rent,  although  he  asserted 
that  such  was  the  fact. 

There  is  no  statement  in  the  award  that  the  corn-rent  was 
calculated  as  payable,  or  that  the  same  is  payable,  free  from 
all  parochial  rates,  &c.  The  sessions  were  of  opinion  that 
the  award  was  properly  appealed  against,  on  the  ground 
that  the  sum  awarded  was  not  an  equivalent  for  the  tithes, 
according  to  the  provisions  of  the  act. 

jP.  Kelly  and  Gunning,  in  support  of  the  decision  of  the 
sessions.     Two  questions  are  raised. 
I.  Whether  The  first  question  is,  whether  the  appeal  was  entered  in 

appeal  in  due  time.  The  appeal  was  within  four  months  of  the  publica- 
tion of  the  commissioner's  award,  and  within  four  months 
of  the  time  when  the  first  payment  of  the  corn-rent  was 
ordered  to  be  made,  but  not  within  four  months  after  the 
declaration  was  signed  and  the  schedule  made  out.  The 
statute  certainly  gives  the  commissioner  power  to  do  certain 
things  before  the  award  is  made,  but  these  writings  are  to 
be  annexed  to  the  award,  so  that  no  act  can  be  considered 
as  completely  and  legally  perfected  until  it  be  so  annexed. 
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Till  then  it  was  only  contingent.     It  was  not  published         1834. 

until  the  award  was  made.     It  is  true  that  a  copy  of  the     J^tr 

.  .  .    .  The  Kimo 

schedule  was  sent  to  the  appellant,  but  this  is  not  required  t>. 

by  the  act.     If  the  act  had  required  that  notice  of  the  ex-     NoCKOLM- 

tinguishment  of  the  tithes  and  of  the  schedule  should  be 

given  to  the  appellant,  there  would  have  been  some  ground 

for  arguing  that  the  appellant  ought  to  have  dated   his 

grievance  from  the  time  of  the  notice  in  October.     [Patte- 

sony  J.   Is  there  any  special  clause  requiring  that  such  a 

notice  should  be  given  ?     All  I  find  is  a  clause  directing 

the  mode  of  giving  the  notices  necessary  to  be  given  by  the 

commissioner.]    There  is  none ;  the  only  reasonable  mode 

of  giving  notice  is  by  annexation  to  the  award,  and  it  would 

be  a  hardship  upon  the  party  if  the  four  months  were  to 

commence  before  legal  notice. 

The  second  principal  question  is  upon  the  merits*     The  H.  Whether 

valuation  of  the  commissioner  proceeded  upon  a  mistaken  ma(je  upon 

notion  that  the  corn-rent  would  be  discharged  from  the  the  correct 

0  principle. 

poor-rate.     If  that  were  in  fact  the  law,  the  rector  would 
not  have  appealed,  for  the  difference  in  the  amount  to  which 
he  would  have  been  entitled,  would  be  substantially  nothing* 
[Littledale,  J.  In  Rex  v.  Boldero  (a),  we  decided  that  a  corn* 
rent  is  liable  to  the  poor-rates.]     Nothing  but  an  express 
provision  in  the  act  can  exempt  the  corn-rent  in  the  hands 
of  the  rector  from  liability  to  poor-rates.     In  Rex  v.  Bol- 
dero the  words  were  not  net  annual  value,  but  annual  value 
only  ;  but  in  Rex  v.  Lacy  (6),  where  the  word  "  ne.t"  was 
used,  the  Court  held  that  the  rents  calculated  according 
to  the  net  annual  value  of  the  tithes,  were  liable  to  the 
parochial  burthens.     The  parochial  burthens  are  constantly 
fluctuating,  so  that  the  commissioner  could  have  .no  means 
of  estimating  its  amount.    There  is  abundant  reason  for 
believing  that  the  legislature,  in  using  the  word  "  net/' 
never  contemplated   that  the  commissioner  should   take 
into  consideration  the  poor-rates. 

(a)  6  D.  &  R.  557;  4  B.  &  C.         (b)  8  D.  &  R.  457;  5  B.  &  C. 
*67.  702. 
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Sir  J.  Scarlett,  Pryme,  Cooper  and  Tomlinson,  contnL 

I.  The  appeal  was  not  entered  within  four  months  after 
the  cause  of  complaint  arose.  The  commissioner  was  em- 
powered to  do  this  act  as  well  by  a  previous  writing  under 
his  hand  as  by  the  award  itself.  The  separate  writing  is 
an  award  quoad  hoc,  and  as  to  this  part  of  his  duty  the  com- 
missioner was  functus  officio,  and  could  not  afterwards  by 
his  award  alter  his  former  determination.  The  act,  it  is 
true,  requires  the  papers  to  be  afterwards  annexed  to  the 
award,  but  that  can  only  be  for  the  purpose  of  preservation. 
The  rector  might  certainly  have  appealed  against  the  pre- 
vious writing,  if  he  thought  himself  aggrieved  by  it.  He 
had  full  notice  of  the  extinguishment  of  the  tithes,  sup- 
posing such  notice  to  be  necessary,  for  which  there  appears 
to  be  no  reason.  The  notice  on  the  church  door  was  notice 
to  him,  and  the  act  of  the  commissioner  in  sending  him  a 
copy  of  the  schedule,  (an  act  not  required  by  the  statute,) 
was  also  sufficient  notice.  In  Rex  v.  Gloucestershire  (a)  it 
was  held,  that  an  insufficient  allotment  made  to  the  vicar  of 
Tewkesbury,  under  an  inclosure  act,  iu  lieu  of  tithes,  was 
not  a  grievance  until  the  tithes  were  also  extinguished,  but 
that  as  soon  as  the  allotment  was  coupled  with  a  determi- 
nation of  the  vicar's  right  to  tithes,  it  became  a  grievance 
and  a  cause  of  complaint.  Here,  the  writing  or  declara- 
tion of  October,  1832,  at  once  deprived  the  rector  of  his 
tithes,  and  substituted  a  corn-rent.  If  that  rent  was  insuffi- 
cient, so  as  to  give  him  a  cause  of  complaint,  it  arose  at 
that  time. 

II.  What  is  the  net  annual  value?  That  which  comes 
to  the  proprietor  or  occupier  after  all  deductions  to  which 
the  land  is  liable.  The  words  are  plain  and  intelligible; 
and  with  respect  to  the  difficulty  which  has  been  alluded 
to,  of  calculating  the  amount  of  the  poor-rates,  it  is  to  be 
observed,  that  such  a  calculation  is  made  with  sufficient 
accuracy  in  every  case  of  a  purchase  of  land.  The  com* 
tnissiouer  has  considered  the  land  as  being  worth  what  a 

(a)  3  Maule&Selw.  127. 
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tenant  would  give  for  it,  he  paying  the  parochial  burthens. 
In  Rex  v.  Boldero  (a)  there  was  no  question  as  to  the  mean- 
ing of  net  annual  value,  but  the  principle  there  acted  upon  v. 
is  the  same  as  that  adopted  here.     In  Rex  v.  Lacy(b),     NoCKOLDS- 
though  the  word  "net"  does  occur,  yet  it  is  used  with 
reference  to  a  very  different  subject.     There  the  question 
was,  what  is  to  be  considered  as  the  net  annual  value  of 
the  tithes;  aud  the  difference  of  the  subject-matter  rendered 
it  necessary  to  adopt  a  different  principle.     The  principle 
adopted  by  the  commissioner  in  the  present  case,  was  acted 
mipon  in  Rex  v.  Boldero,  and  is  not  affected  by  the  decision 
in  Rex  v.  Lacy,  in  which  Rex  v.  Boldero  is  recognized ;  it 
is  also,  acted  upon  in  Rex  v.  Tomlinson  (c),  Rex  v.  Lower 
Jditton(d)9  Rex  v.  Duke  of  Bridgewater(e),  and  in  Rex  v. 
Mull  Dock  Company. 

Little  dale,  3.{f) — One  question  which  arises  is,  whe- 
ther the  corn-rent  is  calculated  upon  a  proper  principle, 
but  as  I  think  that  the  notice  was  not  given  in  time  under 
the  act,  we  need  not  express  our  opinion  upon  that  point. 
The  act,  which  is  for  inclosing  lands  in  the  parish  of  Wis- 
tow,  and  extinguishing  its  tithes,  after  directing  in  what  way 
compensation  is  to  be  made  to  the  rector  in  lieu  of  tithes, 
directs  (section  60)  that  if  any  person  shall  feel  himself 
aggrieved  by  any  thing  done  in  pursuance  of  that  act,  he 
may  appeal  to  any  quarter  sessions  which  shall  be  held  within 
four  calendar  months  after  the  cause  of  complaint  shall  have 
arisen.  The  question  therefore  is,  when  the  cause  of  com- 
plaint arose.  The  9.5th  section,  after  having  directed  that  the 
tithes  shall  be  valued  and  the  average  price  of  wheat  ascer- 
tained, requires  the  commissioner,  by  his  award,  or  by  some 

(a)  6   Dowl.  &   Ryl.  557;  4  (d)  4  Mann.  &   Ryl.   711;   9 
Barn.  &  Cressw.  467.                          Barn.  &  Cressw.  810. 

(b)  8  Dowl.  &   Ryl.  457;  5  (e)   4  Mann.  &  Ryl.    143;    9 
Barn.  &  Cressw.  702.                           Barn.  &  Cressw.  68. 

(c)  4  Mann.  &  Ryl.  169;  9  (/)  Lord  Denman,  C.  J.,  was  at 
Barn.  &  Cressw.  163.                         the  Privy  Council* 


The  Kikc 


342  CASES  IN  THE  KING'S  BENCH, 

1834.         previous  writing,  to  ascertain  and  set  forth  what  quantity 
of  wheat  will  be  equal  to  the  value  of  the  tithes,  and  what 
v.  sum  equal  to  the  value  of  the  wheat,  which  sum  is  to  be 

Nockolds.     charged  on  the  lands  and  tenements  within  the  parish.    It 
appears  that  this  might  be  done  previous  to  the  making  of 
the  award.     It  very  frequently  happens  that  awards  are 
delayed  till  all  interlocutory  matters  are  disposed  of;  and 
very  properly  so,  because  otherwise  the  greatest  inconve- 
nience would  arise.     The  award  might,  upon  any  part  of 
it  having  been  appealed  against,  require  to  be  altered,  and  it 
might  be  a  question  whether  the  commissioner  could  alter 
the  general  award  after  it  is  once  made.     At  all  events  it 
would  be  a  great  inconvenience  if  the  award  were  to  be  so 
altered.      Commissioners,  I  think,  ought  to  wait  till  all 
matters  are  finally  settled;  I  therefore  think  that  this  is  a 
cause  of  complaint  that,  in  the  contemplation  of  the  legis- 
lature,  might    arise   before   the    award  has    been   made. 
The  separate  writing  is  to  be  annexed  to  the  award,  that 
is,  annexed  to  the  award  when  it  is  made,  and  to  be  governed 
by  the  same  rules  a3  the  award  as  to  being  admitted  in 
evidence.     I  consider  these  previous  writings  as  a  kind  of 
intermediate  things  in  the  nature  of  an  award,  and  to  con* 
tinue  such  until  finally  annexed  to  the  award,  and  that  the 
commissioner  has  power  to  do  the  same  thing  by  this  pre- 
liminary course  as  by  the  final  award  itself.     The  commis- 
sioner may  see  whether  or  not  the  several  awards   are 
appealed  against  before  he  makes  his  final  award.   The  case 
finds  that  the  commissioner,  by  a  writing  under  his  hand,  has 
ascertained  and  set  forth  the  quantity  of  wheat  equal  to  the 
value  of  the  tithes,  and  has  ascertained  the  sum  which  is 
equal  to  the  quantity  of  wheat,  and  has  awarded  it  on  diffe- 
rent lands,  and  has  directed  that  the  tithe  should  cease* 
This  was  done  in  pursuance  of  the  act,  and  there  was  then  at 
least  a  kind  of  prim&  facie  cause  of  complaint.    It  is  said  that 
parties  ought  not  to  be  bound  till  they  have  notice.    I  think 
it  doubtful  whether  any  notice  was  requisite  here,  for  the 
appellant  must  have  known  that  the  commissioner  was  act- 
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ing  and  proceeding  under  the  act  to  which  the  appellant 
himself  was  a  party.  But  supposing  that  notice  was  neces- 
sary, he  has  had  sufficient  notice  to  require  his  appealing  v. 
before  he  did.  A  copy  of  the  schedule  was  sent  to  the  Noceolds. 
appellant,  with  notice  of  the  tithes  having  been  extinguished, 
early  in  October,  1832.  Now  it  is  very  true  that  the  sche- 
dule did  not  contain  the  principle  upon  which  the  corn-rent 
was  calculated,  but  the  rector  had  from  the  schedule 
notice  of  the  amount  of  the  corn-rents.  He  had  notice 
also  of  the  tithes  having  been  extinguished.  Besides  that, 
notice  is  sent  by  commissioner,  preparatory  to  the  tithes 
being  extinguished,  to  the  Huntingdon  Gazette,  and  after- 
wards by  affixing  it  to  the  church  door,  which,  as  the  case 
says,  is  the  mode  of  giving  notice  required  by  the  9th  sec- 
tion of  the  act.  Now  I  very  much  doubt  whether  that 
enactment  applies  to  a  notice  of  this  kind.  I  think  it 
applies  only  to  business  done  at  the  commissioner's  sittings. 
Though  the  manner  in  which  notice  is  to  be  given  in  such 
a  case  as  this  is,  as  it  seems  to  me,  not  specified  by  the  act, 
I  think  there  was  a  sufficient  notice  to  the  parties  interested. 
Here  was  a  notice  stating  what  had  been  done,  and  what 
rights  altered,  given  in  the  mode  which  is  for  several  pur- 
poses recognized  by  the  act  as  sufficient.  One  objection 
to  the  notice  itself  is,  that  it  refers  to  the  clerk  who  resides 
in  Great  James  Street,  Bedford  Row.  I  do  not  think  the 
rector  was  bound  to  go  there,  and  I  think  that  if  the  notice 
had  been  this  only,  that  the  parties  interested  might  be 
informed  of  what  had  been  done  upon  applying  at  the  office 
of  the  clerk,  it  might  have  been  bad ;  but  I  think  that  the 
notice  on  the  church  door  was  sufficient,  particularly  when 
taken  in  connection  with  the  notice  in  the  newspaper.  If 
the  parties  required  more  particular  information,  they  might 
go  to  London  for  the  purpose.  I  will  notice  one  other 
thing,  that  is,  the  correspondence  set  out  in  the  case,  which 
shews  that  at  all  events  before  the  letter  of  ISth  December, 
the  appellant  had  full  notice  of  what  had  been  done.  I 
think  it  quite  clear  that  the  appeal  was  not  made  at  any 
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sessions  held  within  four  months  of  the  time  when  the 
appellant  received  notice,  and  therefore  that  it  was  too  late. 

Patteson,  J. — I  think  also  that  the  appeal  was  too 
late.  By  the  60th  section,  "  if  any  person  shall  feel  him- 
self aggrieved  by  any  thing  done  in  pursuance  of  this  act" 
he  may  appeal  to  any  general  or  quarter  sessions  held 
within  four  months  next  after  the  cause  of  complaint  shall 
have  arisen.  These  words  evidently  contemplate  things 
done  previously  to,  or  at  all  events  independently  of,  the 
award.  What  is  the  thing  done  here  which  constitutes 
the  cause  of  complaint  ?  The  giving  to  the  rector  a  smaller 
sum  for  his  tithes  than  he  thinks  himself  entitled  to. 
When  is  that  done  ?  The  commissioner  is  to  direct  when 
the  corn-rents  are  to  become  payable,  and  when  the  tithes 
are  to  be  extinguished  by  his  award,  or  by  some  previous 
writing  under  his  hand,  to  be  annexed  to  the  award,  in 
order  that  parties  may  have  access  to  them  together.  Tbe 
act  does  not  say  that  the  previous  writing  is  not  to  be  ope- 
rative until  annexed  to  the  award;  on  the  contrary,  tbe 
corn-rents  are  to  become  payable,  and  the  tithes  to  be  ex- 
tinguished at  the  time  fixed  upon,  either  by  the  previous 
writing  or  by  the  award.  The  commissioner  did  fix  the 
time  by  his  previous  writing.  The  thing  done,  by  which 
the  appellant  is  aggrieved,  is  the  writing  and  signing  that 
instrument ;  and  the  cause  of  complaint  arose  ou  the  Sd  of 
October,  when  it  was  so  sigued. 

There  is  no  clause  requiring  notice  to  be  given  of  tbe 
writing  by  which  the  tithes  are  extinguished.  It  is  said 
to  be  a  hardship  to  allow  the  time  of  limitation  to  run 
before  the  party  has  notice;  but  this  is  met  by  shewing  that 
the  commissioner  did  give  notice  on  the  church  door,  and 
in  the  Gazette,  which  notice  contained  a  reference  to  the 
instrument,  signed  and  sealed  by  him.  And,  what  is  more 
than  that,  the  rector,  in  the  early  part  of  October,  received 
a  copy  of  the  schedule,  with  notice  of  the  tithes  having 
been  extinguished  and  the  corn-rent  having  been  fixed  in 
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lieu  of  it.  That  was  much  more  than  four  months  before 
the  appeal  was  entered.  The  ninth  section  directs  in  what 
manner  notice  shall  be  given  when  it  is  required  by  the  act. 
I  do  not  think  that  it  is  required  here,  but  the  commissioner  Nockolds. 
has  acted  quite  properly  in  giving  notice  in  the  manner 
required  in  other  cases.  I  cannot  help  observing  from  the 
correspondence,  that  the  rector  must  have  been  well  aware 
of  the  mode  in  which  the  valuation  was  made,  and  that  he 
did  not  object  to  it,  but  he  wished  to  have  it  shewn,  so  that 
it  would  exempt  his  corn-rent  from  the  poor-rates.  Unfor- 
tunately the  commissioner  did  not  do  so.  The  rector  has 
been  misled  probably  by  the  commissioner's  letter.  I  do 
not  know  whether  the  valuation  having  been  made  in  the 
manner  shewn,  may  not  exempt  the  rector  from  the  pay- 
ment of  rates.  I  do  not  know  whether  it  does  or  does  not 
When  the  rector,  however,  finds  that  the  commissioner  has 
omitted  to  state  upon  his  award  the  mode  of  valuing,  he 
appeals  against  the  award,  but  it  is  clear  that  this  omission 
was  no  ground  of  appeal,  for  the  commissioner  was  not 
bound  to  state  it.  Therefore  his  only  appeal  was  against 
the  declaration  of  3d  October,  and  in  that  he  was  too  late. 

Williams,  J. — I  am  of  the  same  opinion.  I  had  doubts 
at  first  whether  any  act  done  by  the  commissioner  could  be 
considered  as  final  before  the  award  was  made,  but  now  it 
seems  to  me  perfectly  clear  that  the  previous  writing  is  to  be 
equally  as  effective  as  the  award  itself,  and  that  the  commis- 
sioner might  extinguish  the  tithes  and  give  the  corn-rent  by 
the  previous  writing.  The  act  of  3d  October  was  com- 
petent to  extinguish  the  tithes,  and  was  clearly  the  cause  of 
complaint.  The  rector  had  special  notice;  the  notice  in 
the  Gazette  must  be  taken  to  have  reached  him,  and  he  can 
hardly  be  supposed  not  to  have  watched,  step  by  step,  a 
proceeding  in  which  he  was  so  much  concerned. 

Order  of  Sessions  quashed. 
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Saffery  and  others,  Assignees,  &c.  of  Thomas  Dean 
Alderson,  a  Bankrupt,  t>.  Elgood  and  another. 

The  goods  of  REPLEVIN  for  the  taking  and  detention  of  the  goods 
land  out  of      °f  *ne  plaintiffs,  as  assignees,  in  a  certain  warehouse,  in  the 

which  a  rent-  parish  of  St.  George,  Hanover  Square.  The  defendants 
charge  has  . 

been  granted  made  cognizance,  as  bailiffs,  of  Josias  Henry  Stracey,  stal- 
ky ^'aMe^o  "*'  that  OI!  17th  %'Ufle'  1805,  ^°rA  Rodney  and  ^MS* 
the  distress  of  Powell,  Esq.  being  seised  in  fee,  demised  to  Hunter  and 

has  an  interest  ^rama^  certain  land,  on  part  whereof  the  warehouse  is  si  tu- 
rn the  land  ate,  habendum  to  Hunter  and  Bramah,  their  executors,  &c 
that  which  A.   f°r  sixty-six  years.     On  the  following  day  Hunter  released 

had  at  the        nj8  interest  in  the  term  to  Bramah.    On  the  28th  February, 

time  of  the  ... 

grant.  1809,  Bramah  demised  the  land,  with  all  buildings  thereon,  ., 

A  grantor     ^Q  Qeorcte  Alderson,  for  sixty-two  years  and  a  half,  wanting — ' 
an  annuity  for  °  .  ^^ 

lives,  charged    twenty-one  days.     By  indenture  of  6th  June,  1809,  Georges 

w^ch  the'1"  Alderson  granted  to  Stracey,  his  executors,  administrators 
grantor  has  and  assigns,  for  four  lives,  a  yearly  rent-charge  of  30QT~^ 
interest  will      charged  upon  and  issuing  out  of  the  land,  payable  6t 


enure  as  a        September,  6th  December,  6th  March,  and  6th  J  uoe.    Ancza 

grant  during 

the  term  if       George   Alderson,   for  himself,   his   heirs,  executors,  &c="- 

any  of  cetteux  covenanted  with  Stracey,  his  executors,  administrators  an  J 

que  vies  shall  . 

so  long  live,      assigns,  that  in  case  the  rent-charge,  or  any  part  thereof^ 

should  be  unpaid  fourteen  days,  it  should  be  lawful  for 
Stracey,  his  executors  &c,  to  enter  and  distrain,  and  the 
distress  or  distresses  then  and  there  found  to  take  away  and 
impound,  until  the  rent-charge,  and  all  arrears  and  costs 
should  be  paid,  and  in  default  of  payment  in  due  time,  to 
appraise  or  sell  the  same,  or  otherwise  to  act  therein  ac- 
cording to  due  course  of  law,  in  the  same  manner,  in  all 
respects,  as  landlords  are  by  act  of  parliament  authorized 
to  do  in  respect  of  distresses  for  arrears  of  rent  reserved 
on  leases  for  years  (a).  Averment:  that  three  of  the  cet- 
teux  que  vies  were  living.     And  because  75/.  of  the  rent- 

(a)  As  to  the  effect  of  this  proviso,  see  Miller  v.  Green,  8  Bingh.  92; 
1  Moore  &  Scott,  199. 
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charge,  for  a  quarter  of  a  year,  ending  6th  March,  1832,  was 
due  and  in  arrear  to  Stracey,  and  remained  due  for  the  space 
of  fourteen  days,  and  until  the  time  when  &c.,  the  defendants, 
bailiffs  of  Stracey,  acknowledged  the  taking  of  the  said 
Is  in  the  places  in  which  &c,  the  same  places  in  which 
:.  being  then  and  there  built  upon  the  demised  land,  and 
j  ustly  &c.  for  and  in  the  name  of  a  distress  for  the  said 
arrears.  Second  cognizance  by  the  defendants,  as  bailiffs 
of  Cm  A.  H.  Heaton.  This  cognizance  was  the  same  as  the 
Conner,  adding  a  deduction  of  title  to  the  rent-charge, 
through  several  mesne  assignments  to  Heaton. 

General  demurrer  to   both    cognizances.     Joinder  in 
demurrer. 

Piatt,  in  support  of  the  demurrer.  It  is  only  necessary 
Mx>  consider  the  first  cognizance,  for  the  assignee  could  not 
l>e  in  a  better  situation  than  the  grantee.  The  first  cogni- 
sance is  insufficient  in  law  on  two  grounds. 

I.  The  grant  of  the  annuity  was  void.  George  Alderson 
'was  only  a  termor,  and  he  assumed  to  grant  an  annuity  for 
lives,  without  reference  to  the  term.  A  rent-charge  for  a 
freehold  interest  cannot  issue  out  of  a  term  of  years  (a). 
The  grant  extended  beyond  the  legal  estate  of  the  grantor. 
Although  as  between  the  grantee  and  the  grantor,  the  latter 
might  be  bound  by  the  deed  by  way  of  estoppel,  still  the 
distress  cannot  be  justified  as  against  the  plaintiffs,  who  are 
not  shewn  by  the  cognizance  to  claim  under  the  grantor,  or 
to  be  privy  in  estate  with  him,  and  who  therefore  are  not 
bound  by  such  estoppel.  [Patteson,  J.  It  is  not  put  as  a 
cue  of  estoppel  in  Butt's  case  (6).  It  is  said  that  the 
charge  shall  be  good  for  the  term,  if  the  grantee  so  long 
live.     He  has  a  chattel  interest  for  life.] 

(a)    Where   a    term    was    be-  of  A.;  Matthew  Manning**  case, 

queathed  to  A.  for  lite,  remainder  8  Co.  Rep.  95.    And  sec  Cotton  v. 

to  £.,  it  was  held  to  be  a  good  Heath,  1  Roll.  Abr.  612,  pi.  3,  (8 

bequest  to  B.,  of  so  much  of  the  Vin.  Abr.  93.) 
term  as  was  unexpired  at  the  death  (6)  7  Co.  Rep.  23. 
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1834.  II.  Supposing  the  grant  not  void,  how  can  it  operate  to 

give  a  right  to  seize  the  goods  of  a  stranger?     What  right 
v.  could  George  A/derson  have  to  say  that  the  goods  of  a 

Klgood.  stranger  upon  the  premises  should  be  distrainabie  for  the 
arrears  of  his  rent-charge  ?  The  plaintiffs  are  to  be  con- 
sidered as  strangers,  for  it  is  not  shewn  that  they  claim 
under  George  Alderson.  If  the  lord  of  a  manor  grant  a 
rent-charge  upon  the  manor,  the  goods  of  the  copyholders 
are  not  liable  to  be  seized.  If  a  lessor  charge  his  lands, 
the  goods  of  an  antecedent  lessee  are  not  distrainabie. 
Where  one  joint  tenant  charges  the  lands  of  which  he  if 
joint  tenant,  the  goods  and  chattels  of  his  co-tenant  are 
free.  The  authorities  on  this  subject  are  collected  in  Com. 
Dig.  Distress,  (B.  2,)  and  all  shew  that  in  no  case  can  the 
goods  of  a  stranger  be  seized  for  a  rent-charge.  [Pattc* 
son,  J.  There  are  cases  in  Rollers  Abridgment  which  seem  to 
say  so,  but  upon  looking  at  them  I  find  they  do  not  support 
the  proposition  in  Com.  Dig.,  and  the  case  in  2  Sounder*, 
290,  is  against  it.]  How  then  does  it  happeu,  in  the  case 
of  the  copyholder,  that  his  goods  are  free?  [Pattern,  i» 
It  is  laid  down  that  the  interest  of  the  copyholder  is  para- 
mount to  that  of  the  lord.  If  you  had  pleaded  in  bar, 
that  before  the  rent-charge  was  granted,  a  lease  had  bees 
granted  by  you,  the  case  would  have  been  different,  for 
then  your  interest  would  have  been  paramount  to  the  rent* 
charge.] 

Addison,  contrA,  was  stopped  by  the  Court. 

Lord  Denman,  C.  J. — The  first  point  has  been  aban- 
doned. The  second  point  is,  that  the  goods  of  a  stranger 
cannot  be  taken  for  the  arrears  of  a  rent-charge.  The 
authority  for  that  position  seems  to  rest  entirely  upon  what 
is  said  in  Com.  Dig.  Distress,  (B.  2,)  and  I  think  there  never 
was  an  authority  less  satisfactory.  It  is  there  said,  that  for 
a  rent-charge  generally,  the  cattle  or  goods  of  a  stranger 
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cannot    be    distreined,   dubitatur,    15  H.  7,   17,  b.  (a); 
*ontr&9\  Roll.  669,  1.  25(A);  quart,  1  Roll.  668,  1.  13(c); 
JL  ace.  1  Roll.  672,  I.  12  (rf)."    It  would  be  very  difficult 
to  collect  from  this   what  the  law  is.     The  next  posi- 
tion in.  Com.  Dig.  is,  that  "  if  oue  joint-tenant  grants  a 
^rent-charge,  the  cattle  of  his  companion  cannot  be  dis- 
Ireined "  (e).      That   is    perfectly    correct    and    perfectly 
«:lear.    So,  of  the  next,  that  "  if  a  man  makes  a  lease 
arad  afterwards  grants  a  rent-charge  out  of  the  land,  the 
cattle  of  the  lessee  are   not  distreinable,  for  he  claims 
jpar amount  to  the  charge"    "  If  a  rent-charge  be  granted  out 
of  a  manor,  the  cattle  of  copyholders  are  not  distreinable," 
l>ecause  the  copyholders  have  an  interest  paramount  to  the 
grant.    "  Or  if  a  rent-charge  be  claimed  out  of  a  manor  by 
prescription,  dubitatur"  upon  the  same  principle.     Chief 
Baron  Comyns  then  lays  it  down  as  his  own  opinion,  that 
"  where  a  stranger  claims  under  the  grantor  after  the  grant 
of  a  rent-charge,  his  cattle  are  liable  to  distress,  as  the 
cattle  of  a  lessee,  where  the  demise  was  after  the  grant." 
Mr.  Piatt  requires  us  to  decide  the  converse  of  this;  but 
it  does  not  follow  that  the  goods  of  a  stranger,  not  claim- 
ing under  the  grantor  after  the  grant,  should  not  be  liable, 
when  he  has  rashly  put  them  in  a  place  where  goods  are 
subject  to  a  distress.     I  think  that  there  is  no  authority  for 
denying  that  the  cattle  of  a  stranger  are  subject  to  distress 
for  a  rent-charge. 
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(«)  H.  15  H.7,  fo.  17,  pi.  13,  in 
which  this  point  was  not  decided. 

(6)  Citing  1 1  H,  6,  Bro.  Dis- 
tress, 69,  where,  after  stating  that 
if  one  of  twelve  joint-tenants  grant 
a  rentrcbarge,  the  grantee  may  dis- 
train the  cattle  of  the  grantor,  but 
not  those  of  the  other  joint-tenants, 
it  is  said,  "  quart,  of  the  cattle  of 
»  stranger  which  come  damage  fea- 
sant :  Videtur,  that  they  may  be 
distrained.?  Brooke  cites  11  If.  6, 
88,  (9  Vin.  Abr.  146,  pi.  27.) 

(c)  HoUc  says,  "  But  the  cattle 

VOL.  III. 


of  a  stranger,  coming  into  the  land 
by  escape,  cannot  be  distreined  for 
a  rent-charge.'7  For  which  he  cites 
Fitz.  Abr.  18vE.  2,  Avowrie,  219; 
(9  Vin.  144,  pi.  4.) 

(d)  Vouching  the  case  of  Rey- 
nold v.  Cakeley,  in  which  it  had 
been  held,  that  the  grantee  of  a 
rent-charge  cannot  distrein  the 
cattle  of  a  stranger  which  come 
there  by  escape,  and  are  freshly 
pursued  by  the  owner.  (9  Vin.  15$. 
pi.  7.) 

(e)  Vide  infra\  note  (6). 
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;    LittleDale,  J. — The  first  proposition  is  quite  clear. 
Upon  the  second  question,  I  think  that  the  cattle  of  a 
stranger  are  distreinable  for  a  rent- charge,  unless  they  are 
shewn  to  have  been  placed  there  by  some  one  who  has  an 
interest  paramount  to  the  charge.     Here,  the  facts  are,  that 
the  assignee  of  a  term  grants  a  rent-charge  upon  the  land 
demised,  which  being  in  arrear,  the  grantee  takes  the  goods 
of  the  plaintiffs  upon  the  land  charged.     And  it  is  con* 
tended,  that  because  the  plaintiffs  are  strangers,  their  goods 
were  not  distreinable.      But  I  think  it  would  require  a 
very  strong  authority  to  establish  that.     A  rent-charge  is 
a  rent  with  power  of  distress;  and  unless  the  grantee  could 
distrein  the  cattle  of  a  stranger  being  upon  the  land,  I  know 
not  what  would  be  the  use  of  the  power  of  distress ;  foi 
the  land*  might  get  into  the  hands  of  a  stranger.     In  orde 
to  exempt  the  cattle  of  a  stranger,  he  ought  to  shew  som 
interest  in  the  land  paramount  to  that  of  the  grantee  of  t 
rent-charge.    No  such  title  is  shewn  in  the  plaintiffs, 
are  6ome  cases  certainly  in  Com.  Dig.  which  seem  to  htvom^mr 
-the  proposition  contended  for;  but  they  are  not  satisfactor-3; 
-if  examined.     In  Vitier's  Abr.  tit.  Distress,  /.,  it  is  sai«( 
«that u  the  cattle  of  a  stranger  that  come  into  the  land  iy 
•escape,  cannot  be  distreined  for  a  rent-charge.*9    And  cer- 
tainly they  ought  not  to  be  distreinable.     Afterwards  it  iv 
said,  "  but  the  grantee  may  distrein  the  cattle  of  a  stranger 
that  come  upon  the  land."     For  this,  11  if.  6  is  quoted, 
and  Brooke,  Distress,  69,  quart.     Although  there  is  this 
quart  from  Brooke's  Abr.,  it  is  stated  in  die  margin  to 
have  been  the  opinion  of  Brooke,  that  they  may  be  dis- 
treined.   In  2  Saunders,  290,  there  is  a  note  which,  refer- 
ring to  the  case  of  a  stranger's  cattle  escaping  into  another's 
land  by  breaking  the  fences,  says,  "  The  lord  or  grantee  of 
a  rent-charge,  who  have  nothing  to  do  with  the  fences,  may 
in  such  case  distrein  the  cattle,  after  they  have  been  levant 
'  and  couchant,  though  no  notice  is  given  to  the  owner ;" 
2  Lutw.  1580,  Kemp  v.  Cruwes,  is  there  cited.    That  case 
may  be  considered  as  having  settled  the  law}  and  upon  the 
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authority  of  that  case,  the  decision  in  which  is  founded 
upon  reason,  we  must  hold  that  the  goods  of  the  plaintiffs 
in  this  case  were  liable  to  distress.  If  we  were  to  hold 
\>  the  grantee  of  a  rent-charge  would  soon  have  nd 
\r  of  distreining  at  all. 


851 


•1834. 


SlFFERY 
V, 

Elqood. 


Pattebon,  J.-— Upon  the  first  point,  Butt's  case  is  a 
authority.     And  with  respect  to  the  second  point, 
t  is  clear,  after   the  case  of  Kemp  v.  Cruwes,  that  the 
of  a  rent-charge  may  distrein  the  goods  of  a  stranger 
upon  the  land  charged. 


Judgment  for  the  defendant. 


Booth  and  others  v.  Jacobs  and  another. 

ASSUMPSIT.  The  first  count  of  the  declaration  was 
upon  a  bill  of  exchange,  drawn  1st  September,  1832,  by 
the  defendants,  on  one  Fenton,  for  49/-  18s.  &?.,  at  three 
months  after  date,  and  indorsed  by  the  defendants  to  the 
plaintiffs,  and  unpaid.  The  second  count  was  on  a  bill  at 
three  months,  drawn  1st  September,  183$,  on  one  Philips 
for  48/.  16s.  6d.,  and  indorsed  to  the  plaintiffs,  and  unpaid* 
Plea:  non  assumpsit.  At  the  trial  before  Denman,  C.  J., 
at  the  sittings  after  last  Hilary  terra*  it  .appeared  that  the 
bilk  had  become  due  on  the  4th  December,  1832,  and 
were  dishonoured.     No  direct  evidence  of  notice  to  the 

*  ■ 

drawer  was  given,  but  the  following  letter,  written  by  the 
defendants  to  the  plaintiffs,  who  reside  at  Peptford*  near 
Sunderland,  Durham,  was  given  in  evidence. 

"  London,  10th  December,  1832. 
u  Gentlemen, — Your  letter  this  day  came  to  hand.    We 
were  rather  surprised   at  the  latter  part  of  your  letter, 
wherein  you  state  you  would  take  proceedings  against  us, 

BB  2 


A  letter  writ- 
ten by  the 
drawer  to  the 
holder  of  a 
bill,  six  days 
after  the  day 
on  which  the 
drawer  should 
have  received 
notice  of  dis- 
honour, 
and  con- 
taining ambi- 
guous expres- 
sions respect- 
ing the  non- 
payment of  the 
bill,  was  held 
to  be  properly 
left  to  the  jury 
as  evidence, 
from  which 
they  might  or 
might  not  in- 
fer that  notice 
had  been 
given  on  the 
proper  day. 
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We  fully  expected  that  Phillips's  bill  would  have  been  paid. 
It  will  be  impossible  for  me  to  go  out  of  town  to  settle  our 
accounts  till  after  Christmas,  when  we  will  remit  you  some 
cash.    Trade  is  at  a  stand-still  in  London  at  present.    We 
have  been  doing  very  little  business  for  these  last  three 
weeks,  as  we  are  determined  uot  to  give  any  more  credit, 
having  had  such  severe  losses  lately.    We  have  taken  up 
100/.  of  return  bills  of  Mr.  Fenton's,  besides  other  bills  on 
other  shops,  which  were  returned,  which  make  us  short  of"3 
cash  at  this  present  time.     I  have  called  this  day  on  Mr^ 
Phillips  about  his  bill.     He  was  not  at  home.     I  shall  cal^ 
again  to-morrow.     You  may  make  yourselves  very  eas~— 
about  what  we  owe  you.    I  will  write  to  you  again  in  a  d 
or  two.     Law  expenses  do  neither  party  any  good. 

"  We  remain,  &c.        Henry  Jacobs  fy  Son.K 
There  was  no  question,  except  as  to  the  notice  of  disk 
nour.    The  Lord  Chief  Justice  left  it  to  the  jury  to  say,  whe- 
ther they  could  infer  from  the  defendants'  letter,  that  notice 
had  been  sent  by  the  plaintiffs  on  the  fifth  of  the  month,  aq</ 
directed  them  to  find  for  the  plaintiff,  if  they  thought  that 
such  notice  had  been  given,  otherwise  for  the  defendant. 
The  jury  returned  a  verdict  for  the  plaintiffs;  and  his  lord- 
ship gave  the  defendants  leave  to  move   the  Court  to 
enter  a  nonsuit,  if  they  should  think  that  there  was  no 
evidence  to  go  to  the  jury  of  due  notice  of  the  dishonour 
of  the  bills. 


Hutchinson  now  moved  accordingly.    The  letter  was  not 
evidence  to  go  to  the  jury.    It  was  for  the  Court  to  say, 
whether  notice  of  dishonour  could  be  inferred  from  it   It 
cannot  be  collected  from  the  letter  that  due  notice  had  been 
given  of  the  dishonour  of  the  bills,  especially  of  that  on 
Fenton*    Though  it  should  be  considered  to  be  an  answer 
to  a  letter  giving  notice  of  the  dishonour  of  either  or  of 
both  the  bills,  it  cannot  be  inferred  that  the  notice  was 
given  in  proper  time,  so  as  to  be  due  notice;  for  the  letter 
is  dated  ar  days  after  the  bills  became  due,  and  purports 
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to  be  in  answer  to  a  letter  from  the  plaintiffs,  which  had 
that  day  come  to  hand. 

Littledale,  J. — It  seems  to  me  that  there  was  quite 
sufficient  evidence  to  go  to  the  jury.     Whether  the  defend- 
ants bad  notice  at  the  proper  time  may  be  doubtful,  as 
several  days  elapsed  between  the  time  when  the  defendants 
ought  to  have  bad  notice,  and  the  date  of  their  letter.    The 
defendants  clearly  admit  that  they  had  received  some  letter 
apprising  them  of  the  dishonour  of  a  bill  or  bills,  and  call- 
ing upon  them  to  pay  the  amount.    The  evidence  seems  to 
!>e  quite  sufficient  with  regard  to  Phillips's  bill.  With  regard 
to  Fen  tori*  bill,  it  appears  to  me  more  doubtful  whether 
there  was  sufficient  evidence;  but  there  was  evidence  for 
the  jury,  and  I  see  no  reason  to  be  dissatisfied  with  their 
finding. 

Parke,  J. — I  am  of  the  same  opinion.  The  letter  was 
evidence  of  notice  of  the  dishonour  of  both  bills.  It  is 
quite  clear  that  the  defendant  had  received  a  letter  which 
referred  to  Phillips's  bill.  The  case  is  different  with  regard 
to  Fentoris  bill ;  but  as  the  beginning  of  the  defendant's 
letter,  in  which  they  say,  '•  We  fully  expected  that  Phillips9s 
bill  would  have  been  paid,"  indicates  that  the  letter  received 
by  them  referred  to  more  than  that  one  bill,  and  as  in  the 
latter  part  mention  is  made  of  their  having  taken  up  bills 
of  Fenton,  I  think  there  was  sufficient  evidence  to  go  to 
the  jury. 

Patteson,  J. — I  think  it  quite  clear  that  the  letter  refers 
to  both  bills.  The  defendants  say  that  they  expected 
P/ullipis  bill  would  have  been  paid ;  and  with  regard  to 
Fenton'*  bill,  they  say  in  effect,  that  they  did  not  suppose 
that  Fenton' s  bill  would  be  paid,  because  they  had  already 
had  to  take  up  return  bills  of  his. 

Lord  Denman,  C.  J. — I  was  bound  to  submit  the  ques- 
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Booth 

v. 
Jacobs. 
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lion  to  the  jury,  and  I  think  they  were  right  in  their  finding. 
At  the  same  time  I  must  say,  that  I  should  not  have  re- 
gretted a  contrary  finding.  It  is  a  slovenly  way  of  doing 
business,  to  leave  to  inference  that  of  which  direct  proof 

may  easily  be  had. 

Rule  refused. 


B.  gives  A.  a 
cognovit,  by 
the  terms  of 
which  the  debt 
and  costs  are 
to  be  paid  by 
instalments, 
and  in  case  of 
any  default 
the  whole  to 
be  leviable, 

C,  as  surety, 
undertaking 
that  JB.  shall 
attend  at  a 
certain  place 
within  seven 
days  after  any 
notice  requir- 
ing such  at- 
tendance, so 
that  in  the 


Turner  v.  Pyne. 

ASSUMPSIT   upon  a  guarantee.     Plea:   the  generali 
At  the  trial  before  Denman,  C.  J.,  at  the  sittings 


issue. 


at  Guildhall,  after  last  Hilary  term,  the  following  fact^ 
appeared : 

An  action  had  been  commenced  by  the  plaintiff  again  ^ 
one  T.  Manning,  in  which  it  was  arranged  that  the  plaintiff 
should  accept  a  cognovit  for  the  payment  of  debt  and  costs 
by  instalments,   upon    the  present  defendant's  giving  an 
undertaking  to  be  answerable  that  Manning  should  be  forth- 
coming in  case  of  non-payment.   Manning  accordingly  gave 
a  cognovit,  in  which  it  was  stipulated  that  the  judgment 
should  not  be  entered  up  unless  default  were   made  in 
payment  of  S7/.,  debt  and  costs,  viz.  5/.  part  thereof,  on 
the   15th  June  then  next,  and  the  like  sum  on  the  15th 
instalment  not  day  of  each    succeeding  month,    until    the  whole  of  the 
being  dis-         37^  should  be  paid ;  but  in  case  default  were  made  in 

charged  before  r  .    .- 

the  time  ap-  payment  of  any  (a)  of  the  said  instalments,  the  plaintiff 
s^c^attend-  snou'd  immediately  be  at  liberty  to  enter  up  judgment  for 
ance,  a  ca.  sa.  the  whole  of  the  37/.,  or  so  much  thereof  as  should  then 
cuted.  remain  unpaid,  and  levy  for  the  same,  together  with  all  costs 

Default  be-   an(j  incidental  expenses.     At  the  same  time,  in  further 

ing  made  and 
notice  given, 


B.  attends  and  (a)  The  words  of  the  cognovit 
offers  to  sur-  were  u  any  or  either  of  the  said 
render,  but  ob-  instalments."    But  as  "  any"  ap- 

*a1  rS  U5!e  m  pliw  to  one  or  more  out  of  several, 
A.  for  the  pay-  r  ' 

ment  of  the 

instalment  then  due. 

Held,  that  the  undertaking  of  C.  is  discharged. 


and  "  either"  denotes  one  out  of 
two,  the  insertion  of  the  words w  or 
either"  is  inoperative  as  well  as 
grammatically  incorrect. 
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pursuance  of  the  agreement,  the  defendant!  who  was  the        1834; 
attorney  of  Manning,  signed  the  following  undertaking: 

<f  In  consideration  of  the  above-named  plaintiff's  allowing 
the  above-named  defendant  time  for  payment  of  the  debt 
and  costs  in  this  action,  amounting  to  37/.,  and  also  in  con- 
sideration of  the  plaintiff's  accepting  from  the  defendant  a 
cognovit  actionem,  bearing  even  date  herewith,  for  the 
payment  of  the  said  debt  and  costs,  by  the  monthly  instal- 
ments of  5/.  therein  mentioned,  I;  the  undersigned,  do 
hereby  undertake  and  agree  to  and  with  the  plaintiff,  that 
the  defendant  shall  personally  attend  at  the  office  of  Messrs* 
Dover  and  Lawrence,  at  &c.,  within  seven  days  after  any 
notice  requiring  such  attendance  shall  be  given  to  me,  or 
left  at  my  office.  And  I  hereby  undertake  and  agree,  that 
the  said  plaintiff  shall  be  at  liberty  to  name  in  .such  notice, 
if  he  pleases,  the  seventh  day,  at  two  of  the  clock  in  the 
afternoon,  for  the  attendance  of  the  said  defendant  at  the 
place  aforesaid,  so  that  in  the  event  of  any  of  the  instal- 
ments of  ol.  mentioned  in  the  cognovit  not  being  pre- 
viously discharged,  a  writ  of  capias  ad  satisfaciendum  to  be 
issued  upon  the  judgment,  to  be  entered  up  on  the  said 
cognovit,  may  be  duly  executed.  And  in  default  of  the 
defendant's  attendiug  at  the  place  and  time  and  in  the  man- 
ner stipulated,  I  undertake  to  pay  the  said  debt  and  costs, 
and  all  subsequent  costs  occasioned  by  the  non-payment 
thereof,  or  of  any  of  the  instalments  thereof,  as  aforesaid. 
And  I  make  this  undertaking  absolutely,  it  being  the  inten- 
tion thereof,  that  in  the  event  of  the  said  defendant's  being 
from  any  cause  privileged  or  protected  from  arrest  at  the 
time  to  be  mentioned  in  such  notice  as  aforesaid,  the  amouut 
of  the  debt  and  costs,  and  all  subsequent  costs,  shall  become 
payable  by  me.    As  witness,  Sic." 

The  first  instalment  becoming  due  on  the  15th  June, 
1832,  and  not  being  then  paid,  the  plaintiff's  attorneys,  on 
the  following  day,  sent  to  the  defendant  a  notice  requiring 
the  personal  attendance  of  Manning  at  their  office  on  June 
23,  at  two  o'clock  p.  m.,  in  order  that  the  latter  might  be 


Ttmvra 
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1834.        taken  in  execution  for  the  debt  and  costs.    In  the  mean* 
time  judgment  was  entered  up  and  a  ca.  sa.  issued.    Man- 
v.   ~      ning  not  appearing  at  Messrs.  D.  and  L/s  office  at  the 

«*■•       hour  appointed,  they,  on  the  25th,  sent  to  the  defendant  a 
notice  that  Manning  had  not  appeared  at  their  office  pur- 
suant to  the  notice  given  to  him  (the  defendant),  according 
to  bis  undertaking,  and  requiring  payment  of  the  debt  and 
costs.    Manning  subsequently  paid  the  first  instalment  of 
5/.,  but  made  default  in  payment  of  the  second.     A  notice 
was  sent  to  the  defendant  as  before,  requiring  the  appear- 
ance of  Manning  on  a  certain  day  and  hour,  but  Maturing 
did  not  attend  at  the  hour  appointed  or  pay  the  instal 
ment;  whereupon  a  notice  similar  to  that  of  the  25th  Jun 
was  sent  to  the  defendant,  and  the  present  action  eventual! 
commenced. 

Manning  and  another  witness,  who  were  called  on  th 
part  of  the  defendant,  stated,  that  at  one  o'clock,  on  Saturda 
the  23d  June,  they  went  to  the  office  of  Messrs.  D.  and  L  —3 
when  Manning  said  that  he  had  come  for  the  purpose  o# 
surrendering  himself  in  discharge  of  Pyne :  that  Lawrence 
then  said,  that  he  had  no  wish  to  take  him  (Manning),  pro* 
vided  he  could  procure  payment  for  the  money  due;  ant/ 
that  it  was  eventually  agreed  between  them  that  Manning 
should  have  five  days  time  allowed  him  for  payment  of  the 
instalment  of  5/.    On  the  25th  of  the  same  month,  Manning 
again  called  at  the  office  of  D.  and  L.,  and  said  that  he  had 
come  for  the  purpose  of  surrendering  himself;  and  on  that 
occasion  X).  and  L.  said  they  had  no  wish  to  take  him,  and 
that  they  should  be  satisfied  if  the  money  were  paid  in  a 
week.    Manning  paid  the  5/.  accordingly.    Under  these  cir 
cumstances  the  Lord  Chief  Justice  was  of  opinion  that  th 
defendant  had  performed  his  undertaking  by  having  Mai 
ning  at  the  office  of  Messrs.  D.  and  L.  ready  to  surrend 
iiimself,  and  that  by  the  dispensation  on  the  part  of  f 
plaintiff's  attorneys  the  defendant  was  discharged.     Un 
his  lordship's  direction,  the  jury  found  a  verdict  for 
defendant.     Leave  was,  however,  given  to  the  platntif 
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move  to  enter  a  verdict  for  36/.  17s.,  if  the  Court  should         ie34. 
think  that  the  defendant  continued  to  be  bound  by  the  un- 
dertaking. 

Sir  J.  Scarlett  now  moved  accordingly.  The  defendant 
was  not  discharged  by  the  giving  of  time  to  the  principal 
for  payment  of  an  individual  instalment.  He  undertakes 
that  the  principal  shall  attend  as  often  as  any  of  the  instal- 
ments shall  become  in  arrear,  and  any  notice  requiring  such 
attendance  shall  be  given  to  him. 

Littledale,  J. — The  principal  was   once   produced, 
and  this,   I  think,  quite  satisfied  the   undertaking.    The 
cognovit  says,  that  in  case  default  be  made  in  payment  of 
any  of  the  instalments,  the  plaintiff  may  enter  up  judgment 
for  the  whole  debt  and  costs,  or  so  much  thereof  as  shall 
then  remain  unpaid,  and  levy  for  the  same.     So  that  there 
is  to  be  only  one  execution,  which  may  issue  when  any  one 
instalment  becomes  in  arrear.     The  defendant  undertakes 
that  the  principal  shall  atteud  within  seven  days  after  any 
notice  requiring  such  attendance.     It  is  said  that  by  this 
be  guarantees  the  attendance  of  the  principal,  toties  quoties. 
But  I  think  that  is  not  so.     The  word  "  any"  may  mean 
ieveral  or  one,  according  to  the  subject-matter.     Here,  the 
cognovit  does  not  authorize  a  taking  in  execution,  toties 
quoties;  but  in  case  of  default  in  any  payment,  it  autho- 
rizes one  execution  to  be  issued  for  the  whole.     But,  as 
there  may  be  no  goods  to  satisfy  the  execution,  the  defend- 
ant undertakes  to  be  answerable  for  the  personal  attend- 
ance of  the  party  at  the  time  when  such  execution  may 
issue.     The  execution   could   not  issue   for  the  bl.9  but 
must  either  issue  for  the  whole  that  remained  due  or  not 
issue  at  all.     The  defendant  could  only  be  required  to  pro- 
duce him  once,  and  having  done  so  in  pursuance  of  the 
requisition  sent  to  him,  he  is  discharged  from  all  further 
liability. 
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18S4«  Parke,  J. — I  am  of  the  same  opinion.    Pyne  put  him- 

ZT w  8e'f  *n  tne  situation  of  bail.     Under  the  cognovit  there 

Turk Eft  . 

Vt  could  only  be  one  execution.    The  undertaking  gave  the 

Pyme.  plaintiff  an  election  to  issue  execution  under  the  cognovit, 
or  to  call  upon  Pyne  to  produce  Manning.  He  elected  to 
call  upon  Pyne  to  produce,  and  Pyne,  by  tendering  Manning, 
performed  his  undertaking.  If  Pyne  had  himself  paid  the 
first  instalment  after  this  notice,  he  could  not  have  pre- 
vented the  execution,  for  the  execution  is  to  be  for  the 
whole.     It  was  then  too  late. 

Patteson,  J. — As  far  as  I  cau  see  into  the  agreement_ 
the  situation  of  Pyne  is  this.  He  says,  "  I  will  not  bincM 
myself  to  pay  the  money  in  the  first  instance,  but  as  soon 
any  default  is  made  by  Manning,  I  will  produce  him ;  an 
if  I  do  not  then  produce  him,  then  I  will  pay  the  whol 
debt  and  costs."  If  the  cognovit  had  authorized  Ma 
nmg's  being  taken  from  time  to  time  in  respect  of  eac 
instalment,  the  case  would  have  been  different  (a).  Here-,. 
he  is  to  be  taken  for  all  at  once. 

Lord  Denman,  C.  J. — It  appeared  to  me   to  be  the 
true  coustruction,  that  when  the  party  was  once  surren- 
dered, the  defendant's  undertaking  was  discharged.     Io 
that  opinion  I  am  now  confirmed. 

Rule  refused. 
(a)  And  see  Davis  v.  Gotnpertz,  ante,  vol.  ii.  607. 
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The  Governors  &c.  of  the  Poor  of  the  City  of  Bristol 

v.  Wait  and  others. 

REPLEVIN.    The  defendants,  as  overseers  of  the  poor  Where  a  party 

is  rated  to  the 
of  the  parish  of  St  Philip  and  St.  Jacob,  in  the  county  of  poor  in  respect 

Gloucester,  avowed  for  poor-rates,  under  43  Eliz.  c.  2,  s.  1Q,  ™  P{°P.rty 

'  ...  .      not  m  "ls  oc~ 

To  this  avowry  the  plaintiffs  pleaded  in  bar,  first,  de  in-  cupation,  he  is 

juria;  secondly,  that  the  defendants  distreined  the  goods  appea|  but 
of  the  plaintiffs  as  an  entire  distress  for  four  poor-rates,  in  may  replevy 
one  of  which,  made  on  22d  March,  1832,  the  plaintiffs  were  taken  for  such 
rated  in  respect  of  a  supposed  occupation  of  a  building  P00/"1?*6, 
called  the  Armoury,  in  the  parish  aforesaid,  which  build*  of  the  premises 
iag  they  did  not,  at  the  time  of  making  the  rate  in  question,  ^retebeVot 
occupy,  and  in  respect  of  which  they  were  not  ratable,  occupied  by 
The    defendants   replied,    confessing   that   the  plaintiffs'      But  if  one 
goods  were  taken  as  a  distress  for  four  rates,  (which  are  set  distress  be 

%    r  i  •  i     •  iii  r         i  taken  under 

out,  and   from  which   it  appeared  that  the  rate  of  22d  a  warrant  to 
March  was  partly  in  respect  of  a  supposed  occupation  of  evv    ®  f 
the  Armoury);  and  averring  that  the  plaintiffs  occupied  the  poor-rate,  void 
premises  in  respect  of  which  they  were  rated ;  that  notice  of  su/cn  non. 
the  rates  was  given  to  them,  and  payment  of  each  of  them  occupation, 
demanded  and  refused ;  that  the  plaintiffs  were  duly  sum-  a  separate 
xnoned  to  appear  before  certain  justices  to  shew  cause  why  warrant  t0 

r  r  J  levy  another 

they  refused  to  pay  the  several  rates ;  that  they  appeared  good  rate,  the 
accordingly,  when  the  demand  of  payment  was  proved,  and  guch  distress 
no  sufficient  cause  for  non-payment  shewn;  that  thereupon  cannot  be 
the  said  four  rates  being  wholly  unpaid,  the  justices  made  faction  of* 
and  issued  four  several  warrant*  of  distress,  for  the  levying  trespass  or 
of  the  four  several  rates,  which  were  delivered  to  the  defend-      When, 

ants,  as  overseers,  &c. :  and  that  by  virtue  of  the  said  four  therefore, t0 

J  /    #     an  avowry  for 

warrants  they  took  and  detained  the  goods  of  the  plaintiffs  in  several  poor- 
the  name  of  a  distress,  for  and  by  reason  of  the  non-payment  ^atndffplead- 

ed  in  bar  that 
ope  of  the  rates  was  in  respect  of  property  not  occupied  by  him,  a.  replication  stating 
that  such  distress  was  made  under  several  warrants  for  the  several  rates,  was  (upon  a 
demurrer  to  a  frivolous  rejoinder)  held  to  be  good. 

If  more  goods  are  seized  than  would  be  a  reasonable  distress  for  die  good  rate,  this 
remedy  of  the  distreinee  is,  case  for  aa  excessive  distress.  "  ) 
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of  the  four  rates.    The  plaintiffs  rejoined,  reasserting  the 
facts  shewing  the  illegality  of  the   rate  of  £2d  March. 
of°tibePoor  of  Demurrer  and  joinder  in  demurrer.     Upon  the  other  avow- 
Bristol      ries,  and  the  pleadings  thereto,  the  same  question  ultimately 
arose  by  demurrer,  as  arises  upon  the  first  avowry. 
The  demurrers  were  argued  in  last  Hilary  term,  by 


v. 
Wait. 


First  point: 
Entire  dis- 
tress. 


mint: 


1 


Maule,  (with  whom  was  Maclean?)  for  the  plaintiffs. 
There  is  only  one  question  raised  upon  this  record.     The 
defendants  took  certain  goods  belonging  to  the  plaintiffs  as 
a  distress  for  poor  rates,  under  four  several  warrants  of" 
distress,  signed  by  the  magistrates.     Four  rates  had  been 
made  on  different  premises.    One  of  those  rates  was  bad,  as 
the  plaintiffs  did  not  occupy  some  of  the  premises  on  which^ 
the  rate  was  made.     The  question  therefore  is,  whether  the=- 
defendants  could  take  one  entire    distress  for  four  rates 
under  four  warrants,  one  of  the  rates  distrained  for  no* 
being  due.     The  only  ground  upon  which  it  can  be  con- 
tended that  the  defendants  were  justified  in  making  the  dis- 
tress is,  that  as  there  were  four  separate  warrants,  although 
one  was  illegal,  the  defendants  can  justify  the  distress  under 
the  other  three,  which  are  legal.     The  distress,  however, 
was  entire,  and  it  is  the  same  as  if  the  distress  had  been 
made  utider  the  authority  of  one  warrant  for  the  four  rates. 
In  Milward  v.  Coffin  (a)  it  was  held,  that  an  entire  distress 
under  one  warrant  for  two  rates,  one  of  which  was  illegal, 
could  not  be  supported.    Milward  v.  Coffin  was  recognized 
in  Hurrell  v.  Wink(b).     Here,  all  the  goods  are  taken  to 
satisfy  all  the  rates.     In  Hurrell  v.  Wink,  the  distinction  is 
pointed  out  between  a  distress  for  rent  in  arrear,  and  a  dis- 
tress for  poor-rates.     [Taunton,  J.  Upon  an  avowry  for  rent 
in  arrear,  the  question  is,  whether  any  rent  is  due.]    It  is  not 
denied  that  four  duties  may  be  jointly  distreined  for,  pro- 
vided they  are  all  due,  but  in  this  case  one  was  not  due. 

It  is  true  also  that  it  is  said  that  a  party  may  distrein 


(a)  2  W.  Bin.  1330. 


(b)  2  B.  Moore,  417;  8  Taunt.  369. 


Bristol 

v. 
Wait. 
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for  one  cause  and  avow  for  another  (a).  The  meaning  of  ^834. 
this  however  is,  that  a  party  is  not  bound  by  what  he  says  ^^/-^ 
at  the  time  he  makes  the  distress,  provided  he  really  has  an  0f  the  Poor  of" 
authority  to  make  the  distress.  To  support  the  defendant 
in  this  case,  it  must  not  only  be  said  that  he  distreined  for 
one  cause  and  avowed  for  another,  but  he  will  be  allowed, 
after  he  has  admitted  on  the  record  that  he  took  the  dis- 
tress for  one  cause,  to  justify  the  taking  for  another.  In 
Lucas  v.  Nockells  (6),  which  may  be  quoted  on  the  other 
side,  the  doctrine  that  a  party  who  has  a  legal  authority 
may  justify  a  seizure  not  in  fact  made  under  that  authority, 
received  some  qualification.  Either  the  four  warrants  do 
not  authorize  a  joint  distress,  or  if  they  do,  it  is  the  same 
as  if  the  authority  to  distrein  for  the  four  rates  was  con- 
tained in  one  warrant.  A  warrant  for  four  rates,  one  of 
which  is  illegal,  would  be  bad.  A  party  distreined  upon 
ought  to  have  an  opportunity  of  redeeming  his  goods,  upon 
payment  of  what  is  really  due.  Here,  the  party  could  not 
have  his  goods  restored  to  him,  unless  he  paid  the  amount 
of  the  illegal  as  well  as  the  legal  rates.  In  Rogers  v.  Birk- 
nrire(c)  it  was  held,  that  a  party  cannot  justify  the  taking 
of  a  joint  distress  for  two  separate  rents. 

Follett,  (with  whom  was  Justice?)  contrsL     The  plaintiffs 
are  admitted  to  be  occupiers.     They  are  rated  for  some 


(a)  After  the  removal  of  a  plaint 
in  replevin  into  a  superior  court, 
the  plaintiff  cannot  plead  in  bar 
to  the  avowry  that  the  defendant 
avowed  in  the  inferior  court  for  a 
different  cause;  T.  20  E.  3,  Fitz. 
Abr.  tit.  Avowry,  pi.  130.  And 
see  Butler  and  Baker's  case,  3  Co. 
Rep.  86  b;  Gwinnett  v.  Phillips, 
3  T.  R.  645;  Crowther  v.  Rams- 
bottom,  7  T.  R.  654 ;  Elherton  v. 
Popplcwcll,  1  East,  142. 

(b)  4  Bingh.  729;   10  Bingh. 
157.    If  in  a  plea  in  bar  to  a  cog- 


nizance, the  plaintiff  traverse  the 
allegation  that  the  defendant  was 
bailiff,  and  it  appears  that  the  de- 
fendant distreined  in  his  own  right, 
the  issue  must  be  found  for  the 
plaintiff,  although  the  lord  under 
whom  the  cognizance  is  made  has 
adopted  the  distress,  per  Gascoigne, 
C.  J.  of  K.  B.,  H.  7  H.  4,  fo.  34, 
pi.  1.  And  see  H.  5  E.  2,  Fitz. 
Abr.  tit.  Estoppel,  pi.  258;  T. 
10  JS.  2,  Fitz.  Abr.  tit.  Avowry, 
pi.  213. 

(c)  Ca.  temp.  Hardw.  245. 
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1884.        premises  which  they  do  occupy,  and  for  others  which  tbey 
v*^v^/      do  not  occupy.    The  proper  course  would  have  been  to 
of  the  Poor  of  appeal,  and  not  to  bring  an  action  of  replevin.     Marshall 
Bristol      v#  Pitmaft  (a)  is  in  point.     There  the  plaintiff,  who  was  a 
Wait.        surgeon,  was  an  inhabitant  and  occupier  of  land  within  the 
parish ;  he  was  assessed  to  the  poor  for  the  land,  and  also 
for  his  stock  in  trade.     He  paid  the  assessment  on  the 
land,  but  refused  to  pay  the  sum  assessed  on  the  stock  in 
trade.    The  defendants  distreined  under  a  warrant,  and  the 
plaintiff  replevied.     The  Court  of  Common  Pleas  held 
that  replevin  did  not  lie,  and  that  the  party  ought  to  have 
appealed.     It  is  submitted  that  this  is  the  proper  distinc- 
tion, that  when  a  party  is  liable  to  be  rated,  the  validity  of 
any  particular  rate  must  be  tried  by  appeal ;  but  where  the 
party  is  not  liable  to  be  rated  at  all,  he  may  bring  an  action 
of  trespass  or  replevin,  if  a  distress  under  a  rate  be  made 
upon  him.     [LittUdale,  J.   Suppose  the  overseer  in  dis- 
treining  does  much  damage,  could  not  the  party  bring  an 
action  ?]     Whether  the  party  may  bring  an  action   has 
always  turned  on  the  question  whether  he  was  liable  to  be 
rated;   Weaver  v.  Price (6).     [Denman,  C.  J.  A  party  dis- 
treined upon  may  appeal,  although  he  was  not  liable  to  be 
rated  at  all,  and  he  may  also  bring  an  action.     Have  you 
any  authority  for  saying,  that  because  a  party  has  a  remedy 
by  appeal,  he  may  not  also  bring  an  action?] 
Second  point.       There  was  in  this  case  one  entire  taking.    The  defendant 
was  justified  in  that  taking  under  three  of  the  warrants }  and 
the  only  question  that  can  arise,  owing  to  the  illegality  of 
the  fourth  warrant,  is,  whether  the  taking  was  not  excessive. 
If  the  defendants  were  justified  in  the  taking  under  one  rate, 
and  have  taken  for  all,  an  excessive  quantity  of  goods  may 
have  been  seized,  and  thus  the  plaintiff  may  have  been  in- 
jured ;  but  if  that  be  so,  his  remedy  is  not  in  this  form  of 
action.     Suppose  a  party  to  have  distreined  for  rent  and  a 
heriot,  a  title  to  either  one  or  the  other  would  be  an  answer 


(a)  9  Bingh.  595;  8  Moore  &  Scott,  745. 
(*)  3  Barn.  &  Adol.  409. 
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to  an  action  of  replevin.     So  here,  if  the  defendants  had 
any  right  at  all,  under  any  one  warrant,  to  take  the  goods, 
he  ha*  an  answer  to  this  action.     It  is  admitted  on  the  0ftheFoorof 
record  that  the  plaintiff  had  a  right  to  distrein.     [latin-      Bristol 
ton,  J.  The  question  is,  whether  the  justifying  under  four 
warrants,  of  which  one  was  bad,  does  not  make  the  whole 
distress  bad? — whether  the  illegality  of  the  one  does  not 
pervade  the   whole?]     The  valid  warrant  pervaded  the 
whole,  and  made  the  distress  good.    In  the  case  of  a  de- 
fendant justifying  under  a  good  warrant  of  distress,  is  he  to 
be  liable  to  the  action  because  he  had  also  in  his  pocket  a 
warrant  which  was  bad?     [Pattcson,  J.  Here  the  fact  ap- 
pears upon  the  record,  that  the  distress  was  made  under 
four  warrants,  one  of  which  was  bad.    How  do  you  distin- 
guish this  case  from  Milward  v.  Caffin?]    That  was  not  a 
cue  of  a  joint  distress  under  several  warrants.     There  was 
in  that  case  one  warrant  for  one  entire  sum,  and  the  question 
was,  whether  the  warrant  was  good.     The  warrant  was 
entire,  and  therefore,  as  it  was  bad  in  part,  it  was  bad  for 
the  whole.    In  this  case  there  are  separate  warrants.    Sup- 
pose the  warrants  had  been  granted  to  four  different  per- 
sons— [Patteson,  J.    There  would    have    been  different 
jaeizures  under  each  warrant;  but  here  it  might  be  said  that 
t>y  making  one  seizure  under  the  four  warrants,  it  was  the 
same  as  if  there  had  bf  en  but  one  warrant.    This  is  like 
Rogers  v.  Birkmire,]    The  question  is,  whether  the  defend- 
ants, are  trespassers.    All  that  appears  upon  the  record  is, 
that  the  defendants  have  taken  the  goods  under  four  war- 
rants of  distress,  one  of  which  is  bad : — why  cannot  the 
defendants  have  recourse  in  justification  to  the  three  war- 
rants which  are  good?    The  goods  of  the  plaintiffs  were 
liable  to  be  taken  for  something;  and  if  more  was  taken 
than  was  sufficient  to  cover  the  sum  due,  the  remedy  is  case 
for  the  excess.     It  does  not,  however,  appear  that  more 
goods  were  seized  than  would  have  been  taken  if  three 
warrants  only  had  issued.     If  the  three  warrants  are  suffi- 
cient to  authorize  the  distress,  they  are  sufficient  to  support 


V, 

Wait. 
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1834.*        the  justification.     If  a  person  has  a  warrant  which  is  legal, 
v^v-^/       and  by  which   he  is  required  to  take  a  party  into  custody, 
of  the  Poor  of  and  he  has  another  warrant  which  professes  to  be  legal,  but 
Bristol      jn  truw  is  not  so,  and  he  assumes  to  take  the  party  under 
both  warrants,  would  he  be  a  trespasser?     [Taunton,  J. 
How  can  it  be  said  in  this  case,  how  much  was  taken  under 
the  bad  warrant,  and  how  much  under  the  valid  warrant?] 
That  furnishes  an  argument  for  the  defendants.     If  it  coulAj 
be  said  that  any  portion  was  taken  under  the  bad  warranty 
the  distress  would  be  bad.     [Btenman,  C.  J.  If  the  mar — 
ginal  note  in  Marshall  v.  Pitman  were  correct,  it  might  b^ 
impossible  to  distinguish  that  case  from  this.]     The  mar- 
ginal note  properly  represents  the  case.     If  the  defendant 
bad  distreined,  saying  that .  he  distreined  under  the  illegal 
warrant,  he  might  yet  have  justified,  if  he  had  any  other 
which  is  good.     Yet  it  is  now  contended,  that  because  the 
defendant  justifies  under  the  bad  warrant,  coupled  with  the 
valid  warrant,  the  justification  cannot  be  maintained.     The 
only  point  is,  whether  the  defendant  was  justified  in  taking 
the  goods ;  if  he  was  so,  replevin  will  not  lie.     It  is  to  be 
remarked,  that  the  defendant  does  not  justify  under  the  bad 
warrant.    It  is  the  plaintiff,  who  in  his  replication  states  that 
the  distress  was  made  by  virtue  of  four  warrants,  one  of 
which  is  bad.     The  defendants'  justification  is  under  the 
general  avowry  given  by  the  statute  of  Elizabeth.     It  is  the 
same  as  if  the  defendant  had  justified  under  the  three  good 
warrants,  and  the  plaintiff  had  replied  the  bad  warrant.    If 
na  more  was  taken  than  was  sufficient  to  satisfy  the  three 
legal  warrants,  the  party  has  sustained  no  injury.     If  more 
was  taken,  the  remedy  is  by  an  action  on  the  case.     The 
books  are  full  of  cases  which  decide  that  if  a  party  be  legally 
authorized  to  distrein,  any  thing  he  said  at  the   time  of 
making  the  distress  is  immaterial. 


The  Court  postponed  the  hearing  of  the  reply  to  a  sub- 
sequent day  in  the  same  term,  and  gave  permission  to  Fol- 
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lett  to  famish  the  Court  on  that  day  with  other  authorities,        1834. 
with  which  he  stated  that  he  should  be  prepared.  ^vW 

Governor,  &c. 
of  the  Poor  of 

Follett  accordingly  on  that  day  cited  the  following  autho-      Bristol 
rities:  2  Roll.  Abr.  Replevin,  M.  pi.  4,  5,  6,  8;  Syliard  v.        Wait. 

(a);  Miller  v.  Green  (b)\  Anonymous  case  in  God- 

bolt(c);  Butler  and  Baker's  case(rf);  Crowther  v.  Rams- 
bottom (e) ;  Groenvelt  v.  Burnett  (f)\  Bacon's  Abr.  JRe- 
plevin,  R.;  17  Geo.  2,  c.  38,  s.  8 ;  Sturch  v.  Clarke  (g). 

Maule,  in  reply.     As  to  the  first  point  made  by  the  de-  First  point. 
fendant,  that  the  remedy  of  the  plaintiff  was  not  by  action, 
but  by  appeal :  it  is  controverted,  for  the  first  time,  that  a 
person  who  is  legally  rated  for  some  premises,  but  illegally 
for  other  premises,  cannot  treat  the  illegal  rate  as  a  nullity 
and  bring  trespass  for  the  distress.    It  is  a  general  principle 
of  law,  that  if  a  party  exceeds  his  authority,  he  is  not  only 
a  trespasser  for  the  excess,  but  for  the  whole.     If,  to  an 
action  of  trespass,  an  authority  is  pleaded,  which  authority 
has  in  fact  been  exceeded,  the  proper  way  of  pleading  the 
excess  is  by  replication,  and  not  by  way  of  new  assignment. 
In  Milward  v.  Coffin  there  was  a  distress  for  one  rate, 
which  was  valid,  and  for  another  rate,  which  was  invalid; 
fend  it  was  held  that  the  distress  was  illegal,  and  that  tres- 
pass  might  be  maintained.     Wherever  trespass  de  bonis 
msportatis  may  be  brought,  replevin  may  be  maintained. 
^Replevin  lies  for  any  wrongful  taking.     Milward  v.  Coffin 
^establishes  also  this  proposition,  that  if  a  person  be  rated 
ibr  premises  of  which  he  occupies  only  a  part,  the  rate 
~Js  bad  altogether.     [Patteson,  J.  I  think  you  can  hardly 
say  that  it  establishes  that.     The  decision  proceeded  on 
a  different  ground.]     At  all  events  it  establishes  this,  that 

(a)  1  Bulstr.  101.  (c)  7  T.  R.  654. 

(6)  8  Bingh.  92;  2  Crompt.  &  (/)  1  Lord  Raym.466;  12  Mod. 

Jcnr.  142.  381. 

(c)  P.  109.  (g)  Ante,  vol.  i.  671;  S.  C.  4 

(d)  S  Co.  £ep.  25.  Barn.  &  Adol.  113. 

VOL.  III.  C  C 
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1834.         the  party  is  not  put  to  his  appeal   only.     That  case  is 

^  ^PV-^\      confirmed  by  liurrell  v.  Wink.     In  Marshall  v.  Pitman  (a) 
Governor,  &c«  .  .  . 

of  the  Poor  of  the  plaintiff  was  an  inhabitant,  and  had  a  stock  in  trade, 
Bristol       ^j  j^  objection  was  that  he  was  over  rated.     He  was 
Watt,        in    possession   of  ratable   property.      The  only  objection 
was  to  the  quantum  of  the  rate;  and  in  such  case,  un- 
doubtedly, the  remedy  is  by  appeal.     That  case  does  not 
therefore  furnish  an  authority  for  saying  that  in  this  case  th 
plaiqtiff's  only  remedy  was  by  appeal.    Mr.  Follett  has  al 
cited  upon  this  point  Weaver  v.  Price  (6),  which  shews  tha* 
where  a  party  who  is  distreined  upon  for  poor  rates  has  no 
ratable  property  at  all,  he  may  bring  trespass ;  but  it  does 
not  follow  that  a  person,  who  has  some  ratable  property, 
may  not  bring  trespass  where  he  is  rated  also  in  respect  of 
property  for  which  he  is  not   ratable.     If  the  exclusive 
remedy  is  by  appeal,  this  inconvenience  might  arise. — A 
person  who  was  liable  to  be  rated,  might  be  rated  when  at 
a  great  distance ;  the  parties  making  the  rate  might  wait 
until  the  time  for  appealing  was  past,  and  then  levy  the 
rate ;  and  if  the  party  had  no  remedy  by  action  of  trespass, 
he  would  be  concluded. 

Second  point.        As  to  the  second  point,  that  the  taking  is  justified  by  the 

three  valid  warrants.  A  party  can  only  recover  in  the  way 
in  which  he  claims  to  recover.  Rogers  v.  Birkmire(c) 
shews  that  although  a  party  may  have  a  justification  which, 
if  properly  placed  on  the  record,  would  avail  him,  yet  if  be 
does  n<?t  properly  plead  the  justification,  it  will,  be  of  no 
avail  to  him*  In  that  case  no  complaint  was  made  against 
the.  defendant  which  he  could  not  justify,  for  he  might  have 
justified  in  respect  of  the  rent  reserved  on  account  of  the 
locus  in  quo.  It  is  said  that  a  man  may  distrain  for  one 
cause  and  avow  for  another.  The  proper  and  more  correct 
way  of  stating  the  law  is  this ;  that  a  man  may  say  he  dis- 
trains for  one  cause,  and  may  avow  for  another.  The  dicta 
cited  shew  this.     In  Butler  and  Baker's  case  (d)  it  is  said, 


(a)  9  Bingh.  695. 

(6)  S  Barn.  &  Adol.  409. 


(c)  Ante,  361. 

(d)  3  Co.  Rep.  25. 
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"the  law  doth  more  respect  an  act  without  words  than  1834. 
words  without  an  act ;"  and  then  it  is  said,  in  relation  to  v^v^/ 
that  which  precedes,  "  that  if  a  man  takes  a  distress  for  one  0f  the  Poor  of 
thing,  yet,  when  he  comes  into  a  court  of  record,  he  may  Baiwot 
avow  for  what  thing  he  pleases."  The  case  in  Godbolt  Wait, 
goes  no  further.  The  passage  in  Rolles  Abridgment,  Re- 
plevin M.  (pi.  4),  is,  "  If  avowry  be  made  for  divers  causes, 
tnd  any  are  good,  the  avowant  may  justify."  This  is  a 
general  proposition,  of  which  placita  5,  6  and  8  are  only 
examples.  These  (which  are,  pi.  5,  "  rent  service  and  rent 
charge," — pi. 6,  "rent  due  on  several  days," — pi.  8,  "rent, 
and  rent  nomine  pcenae,")  all  reduce  themselves  to  illustra- 
tions of  the  proposition  which  was  admitted  at  the  outset 
of  the  argument,  viz.  that  in  such  a  case  as  that  of  a  party 
distraining  for  several  half-years'  rent,  where  some  part  only 
was  due,  the  distress  may  be  sustained,  although  in  the 
ivowry  it  appears  that  only  a  part  was  due.  Syliard  v, 
(a)  amounts  to  the  same  thing.  Crowther  v.  Rams* 
bottom  (6)  comes  somewhat  nearer  to  an  authority.  There, 
however,  the  question  discussed  was  not  properly  raised. 
But,  supposing  the  evidence  as  to  what  took  place  at  the 
time  of  the  seizure  to  have  been  admissible,  the  decision  in 
that  case  amounts  to  nothing  more  than  this ;  that  if  a  man 
can  shew  that  he  had  a  legal  justification  for  what  he  did, 
he  is  uot  bound  by  what  he  said  at  the  time  of  making  the 
distress.  In  Groenvelt  v.  Burwell(c)  the  defendants  justi- 
fied under  a  warrant  from  the  College  of  Physicians :  the 
plaintiffs  replied  de  injuria ;  to  which  the  defendant  de- 
murred specially.  Lord  Holt(d),  who  delivered  the  judg- 
ment of  the  Court,  clearly  intimates  that  where  there  are 
two  warrants,  the  one  good  and  the  other  ill,  and  the  arrest 
is  made  upon  the  bad  warrant,  the  party  arrested  may  shew 
specially  that  he  was  arrested  under  the  bad  warrant,  and 
therefore  that  the  party  arresting  in  such  case  would  be 

(a)  1  Bulstrode,  101.  (c)  1  Ld.  Raym.  454. 

(b)  7T.R.  654.  (<9  Ibid.  465. 

cc12 


Bristol 

v. 
Wait. 
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1834.        answerable  as  for  an  illegal  arrest ;  for  Lord  Holt  did  not 

<v*~*r*JI        mean  to  suggest  that  a  party  should  plead  specially  that 

of  the  Poor  of  which  would  be  a  bad  plea.     [Lord  Denman,  C.  J.  That  is 

very  different  from  what  he  is  reported  to  have  said  in  12 
Modern.}  Lord  Raymond  is  a  reporter  of  higher  authority 
than  the  reporter  in  12  Modern.  [Patteson,J.  When  Chief 
Justice  Holt  goes  on  to  say,  "  But  if  Cole  had  a  good  war- 
rant at  the  time  of  the  arrest,  though  he  declared  that  he* 
had  arrested  the  plaintiff  upon  the  warrant  that  was  insuflw 
cient,  yet,  in  an  action  brought  against  Cole,  he  might  have 
justified  under  the  good  warrant,  having  had  it  in  his  cus- 
tody at  the  time  of  the  arrest,  for  the  single  question  would 
be,  whether  he  had  good  authority  at  the  time  of  the 
arrest," — he  shews  that  his  meaning  in  the  former  part  was, 
that  if  the  party  was  not  at  the  time  of  the  arrest  armed  with 
the  legal  warrant,  it  might  be  specially  shewn.  This  makes 
the  report  in  Lord  Raymond  perfectly  consistent  with  that 
in  Modem.]  The  dictum  is  more  conformable  to  the  old 
law  in  its  direct  sense.  [Littledale,  J.  Suppose,  in  an 
action  for  trespass  and  false  imprisonment,  the  defendant 
justifies  under  a  warrant  good  upon  the  face  of  it,  and  you 
reply  de  injuria,  can  you  prove  that  the  defendant  justified 
under  another  and  an  illegal  warrant?  How  are  you  to  get 
at  the  other  warrant?  I  do  not  think  you  can.]  The 
Court  will  recognize  the  distinction,  which  is  simple  out  of 
Court: — Where  a  party  arresting  under  a  good  warrant  says 
that  he  is  acting  under  a  bad  warrant,  he  shall  not  be  con- 
cluded; but  where  in  point  of  fact  the  distress  is  upon  a  bad 
warrant,  it  ought  not  to  be  supported,  on  the  ground  that 
the  party  had  an  authority  which  he  did  not  use.  [Little* 
dale,  J.  How  can  you  get  at  it  ?  By  special  replication  or 
by  new  assignment?]  By  a  special  replication  that  the 
distress  was  under  a  bad  warrant.  [Littledale,  J.  'Would 
you  not  admit  the  matter  of  the  plea?]  The  replication 
would  be  like  the  familiar  one  of  excess.  [Littledale,  J. 
This  would  be  in  effect  a  traverse  of  the  virtute  cujiis.] 
Although  the  virtute  cujus  may  not  be  traversable  totidem 
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verbis,  yet  it  may  be  so  substantially:  Lucas  v.  Nockells  (a).        1834. 

In  the  Six  Carpenters9  case  (b)  it  is  said.  "  Where  eutry,  ^       ^^~1 

.      •  ,.  .       .  ii,  j  ,      Governor,  &c. 

authority  or  licence  is  given  to  any  one  by  the  law,  and  he  0f  the  Poor  of 

doth  abuse  it,  he  shall  be  a  trespasser  ab  initio ;"  and  the      BbI8*ol 
reason  is  thus  given ;  "  the  law  adjudges  by  the  subsequent        Wait. 
act,  quo  animo,  or  to  what  intent  he  entered."    It  is  evident 
therefore  that  the  purpose  of  the  entry  is  in  effect  traversa- 
ble.    It  cannot  be  traversed  directly,  but  it  may  be  so  by 
stating  specially  the  purpose  for  which  the  entry  was  made. 
There  is  a  class  of  cases  upon  the  writ  of  recaption  which 
are  applicable  to  this  part  of  the  subject.     In  the  action  of 
recaption,  the  only  question,  as  appears  from  the  form  of 
the  writ,  was,  whether  the  taking  the  second  time  was  for 
the  same  cause  as  the  first.     In  a  note  to  Fitzherbert,  Nat. 
Brevium(c),  it  is  said  "that  where  the  lord  in  a  replevin  avows 
for  one  cause,  and  justifies  the  recaption  for  another  cause, 
the  plaintiff  may  aver  that  the  first  caption  was  made  by 
him  for  the  same  cause  as  the  second."     In  Viner's  Abridg- 
ment, Replevin  (E.  a.)  (d),  it  is  said,  "  In  replevin  the  de- 
fendants made  conusance,  as  bailiffs,  to  A.  for  rent  reserved 
upon  a  lease  for  life;  the  plaintiff  replied  that  two  strangers 
had  a  right  of  entry  into  the  place  where  &c,  and  that  by 
their  command  the  defendants  entered  and  took  the  cattle 
damage  feasant  absque  hoc,  that  they  took  them  as  bailiffs 
to  A*\  and  upon  demurrer  it  was  objected,  that  by  this 
Xneans  the  intent  of  the  party  shall  be  put  in  issue,  which 
fco  jury  can  try,  but  only  in  case  of  recaption ;  but  it  was 
adjudged  the  traverse  was  well  taken"  (e).     This  is  a  con-1 
elusive  authority;  and  it  is  to  be  remarked  that  there  the 
second  authority  was  put  upon  the  defendants  by  the  plain* 
^iffs,  in  the  way  in  which  the  fourth  warrant  is  said  to  be 
"put  on  the  defendants  in  this  case. 

(a)  4  Biogh.  729;    10  fiingh.      28  E.  3,  92. 

157.  (d)  19  Vin.  27,  pi.  7. 

(b)  8  Co.  Rep.  146.  (e)  Citing  Butter's  case,  1  Loon. 

(c)  F.  N.  B.  72  (a),  referring  to      50. 
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Lord  Denman,  C.  J.,  in  the  course  of  this  term  delivered 

the  judgment  of  the  Court.     After  stating  the  pleadings, 
Governor*  && 
of  the  Poor  of  h18  lordship  proceeded  as  follows : 

Bristol  The  substantial  question  was,   whether  the  defendants 

.Wait.        are  entitled  to  a  return  of  the  goods  distrained,  having  made 
one  entire  distress  under  four  warrants,  one  of  which 
for  levying  a  rate  imposed  for  premises,  part  of  which 
not  then  in  the  plaintiff's  occupation. 
First  point.  The  defendants  argued,  in  the  first  place,  that  this  Court 

could  not  inquire  whether  a  rate  was  properly  imposed,  the 
Court  of  Quarter  Sessions  having  exclusive  jurisdiction  to 
determine  that  question.  In  support  of  this  proposition, 
Marshal  v.  Pitman  (a)  was  cited ;  and  we  think  it  proves  no 
such  thing.  It  only  proves  that  an  apothecary,  possessing 
personal  property  in  a  parish  where  he  inhabits,  cannot 
treat  as  a  nullity  a  rate  wherein  he  is  assessed  in  respect  of 
his  stock  in  trade,  though  he  may  be  allowed  to  shew  that 
he  has  no  stock  in  trade,  and  though  no  other  personal 
property  but  stock  in  trade  has  ever  been  rated  in  that 
parish.  But  as  the  act  renders  personal  property  ratable, 
the  overseers  have  clearly  a  legal  right  to  rate  it,  and  to 
enforce  payment  of  such  rate  by  the  ordinary  means;  and 
the  party  can  have  no  remedy  against  an  unfair  or  excessive 
rate,  but  by  appeal.  But  in  the  present  case  a  rate  has 
been  imposed  on  the  plaintiffs  iu  respect  of  land  which  they 
did  not  occupy,  a  rate  which  the  overseers  had  no  power 
to  make,  nor  the  magistrates  to  enforce.  It  is  like  a  rate 
on  land  situate  in  a  different  parish,  which,  according  to 
Lord  Holt j  (in  Groenvek  v.  Burwell(b)9)  is  an  illegal  tax, 
which  the  justices  have  no  power  to  confirm.  The  opi- 
nion of  this  Court  to  the  same  effect,  was  expressed  by 
Lord  Tenterden,  in  Weaver  v.  Price  (c).  But  Milward  v. 
Caffin(d)  is  in  its  very  terms  exactly  similar  to  the  present 
case,  with  this  addition,  that  the  sessions  had  there  con- 

(o)  Ante,  362.  (c)  Ante,  362. 

(6)  1  Ld.  Raym.  471.  (<0  Ante,  360. 
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firmed  the  rate  on  appeal ;  yet  it  was  held  to  be  a  nullity.         1834. 

And  that  decision  is  entitled  to  the  more  weight,  because  _  ^P*v^\ 

x  Governor,  Ice. 

it  was  once  questioned   by  Lord  Kenyan  (a)  on  another  of  the  Poor  of 

point  (6),  with  respect  to  which  however  it  has  been  upheld      Bw8T0L 

both  by  this  Court  and  by  the  Common  Pleas ;  but  on  this        Wait. 

point  it  has  never  been  impugned;  and  its  principle  was 

adopted  in  Rex  v.  Welbank  (c). 

But  it  was  argued  that  the  distress  was  legal,  inasmuch  Second  point. 
as  a  part  of  the  premises  assessed  was  liable  to  be  rated, 
and  that  by  including  more  the  distress  might  indeed  be 
excessive,  so  as  to  found  an  action  on  the  case,  but  was  not 
altogether  void,  so  as  to  make  the  seizure  illegal. 

Numerous  authorities  were  quoted  to  shew  that  a  distress 
may  be  justified,  though  the  distraiuor  profess  to  act  under 
an  illegal  warrant,  provided  he  were  at  the  time  armed  with 
a  lawful  one.  This  doctrine  was  largely  discussed  in  the 
late  case  of  Lucas  v.  Nockels  (d),  which  has  been  cited  as 
an  authority,  but  which  seems  to  the  Court  inapplicable  to 
this  case.  The  proposition  is  however  established  beyond 
question,  that  au  officer  is  not  confined  in  Court  to  the 
authority  which  alone  he  may  have  produced  when  he  acted; 
he  may  certainly  resort  to  any  authority  which  he  possessed, 
that  justified  his  proceeding.  Rogers  v.  Birkmire{e)  was 
the  only  decision  which  appeared  to  be  at  variance  with  this 
general  doctrine.  That  was  trespass  for  entering  a  house 
and  seizing  goods :  the  defendant  justified  under  a  distress 
for  rent  uot  only  of  the  house,  but  also  of  a  stable — the 
house  and  stable  being  held  under  separate  demises,  at 
separate  rents.  The  plea  was  held  bad,  and  being  bap!  in 
part  in  respect  of  the  place  in  which  the  goods  were  taken, 
and  not  being  divisible,  was  clearly  bad  in  the  whole.  Here, 
the  action  is  replevin ;  three  out  of  the  four  causes  of  taking 
Were  justifiable ;  there  were  four  separate  warrants ;  each 

(«)  7  T.  R.  270.  rates. 

(6)  As  to  the  necessity  of  join-  (c)  4  M  &  S.  225. 

ing  the  justices  with  die  overseers  (d)  Ante,  369. 

in  actions  for  distreining  for  poor-  (e)  Ante,  360,  366. 
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1834.        cause  of  taking  was  distinct ;  and  the  avowries  being  sepa- 
G  .  ^  rate  for  each  cause  of  distress,  the  plaintiffs  cannot,  by 

of  the  Poor  of  avowing  that  all  were  acted  on  at  the  same  time,  and  that 
v  one  was  bad,  invalidate  those  that  were  good.    With  this  sin- 

Wait.        g]e  exception,  which  is  only  an  exception  in  appearance,  the 
authorities  are  uniform.     Rolle's  Abridgment,  Replevin  M, 
pi.  4, 5, 8  (a),  bears  directly  on  the  point,  and  is  recognized*, 
in  all  the  books.     The  pleadings  therefore  disclose  a  suffi- 
cient warrant  to  justify  the  seizure  of  the  plaintiffs*  goods^ 
and  entitle  the  defendant  to  have  them  returned,  though  an 
action  may  possibly  be  maintainable  as  for  an  excessive 
distress. 

Judgment  for  the  defendants. 

(a)  Translated  18  Vin.  Abr.  594,  pi.  4,  5,8. 


Doe,  on  the  demise  of  Mary  Shaw,  r.  Steward 

and  others. 

A  bequeathed  EJECTMENT  for  a  public-house  at  Greenwich;    the 
a  house  to  B,  r 

for  the  residue  demise  being  laid  in   1 83£.     At  the  Kent  spring  assizes, 

wFtfK       1833>  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
should  so  long  following  case  : — 

nue  to  inhabit       *5th  September,  1812.     George  Greenway,  being  pos- 

therein,--and    sessed  of  the  premises  for  the  remainder  of  a  term  of  6fty- 

alter  xJ.  s  ue—       m  m 

ceaseorgiving  nine  years,  commencing  at  Christmas,  1801,  bequeathed 

up  the  posses- 
sion, A.  bequeathed  the  house  to  C,  the  wife  of  B.,  for  the  remainder  of  the  term,  in 
case  she  should  so  long  live  therein  and  remain  the  widow  of  B. ;  with  further  limita- 
tions to  the  issue  of  B.  B.  enters,  with  the  assent  of  the  executors  of  A.  £.,  being  in 
insolvent  circumstances,  goes  to  sea  for  six  months  :  C.  continues  to  occupy  the  house 
and  to  carry  on  B.'s  trade  therein.  During  the  absence  of  JB.  a  commission  of  bank- 
rupt issues  against  him.  After  his  return,  B.  continues  the  occupation  and  the  business 
until  the  house  is  sold  by  his  assignees,  when  JB.  and  C.  are  turned  out  of  possession  by 
the  vendee.     B.  dies.     C.  remaining  a  widow,  demands  possession. 

Held,  that  the  bequest  to  C.  did  not  in  equity  enure  as  a  limitation  to  her  separate 
benefit,  and  that  her  executory  estate  passed  to  the  assignees  of  B.9  as  being  such  an 
interest  as  23.  could  "  lawfully  depart  withal." 

.B/s  going  to  sea  on  account  of  insolvency,  was  not  a  ceasing  to  inhabit  or  a  giving 
Up  of  possession  so  as  to  defeat  his  life  estate. 

Nor  his  being  turned  out  of  possession,  semblt. 


Doe 
v. 
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unto  bis  grandson,  James  Shaw,  his  leasehold  messuage  and         i8S4. 

public-house  at  Greenwich,  called  the  Rose  and  Crown, 

for  all  his  (Ghreenway's)  estate,  interest,  and  term  therein, 

in  case  •/.  Shaw  should  so  long  live  and  continue  to  inhabit      Steward 

.  .  and  others. 

the  house;  and  from  and  after  his  decease,  or  giving  up  the 

possession  of  the  premises,  or  in  case  he  should  mortgage 

the  same,  then  Greemoay  bequeathed  the  same  unto  Mary, 

the  wife  of  J.  Shaw,  for  the  remainder  of  the  term,  in  case 

she  should  so  long  live  therein  and  remain  the  widow  of 

J.  Shaw ;  and  from  and  after  her  decease  or  marriage  he 

bequeathed  the  same  unto  the  children  of  J.  Shaw  then 

living. 

Upon  the  death  of  Greenway,  J.  Shaw  (with  the  assent 
of  the  executors)  took  possession  of  the  premises,  and  con- 
tinued to  reside  thereon  until  November,  1813,  when,  being 
in  insolvent  circumstances,  he  went  to  sea,  leaving  his  family 
in  the  premises,  in  which  his  wife  continued  to  carry  on 
the  business  during  his  absence,  which  was  about  six 
months. 

£4th  December,  1813.  A  commission  of  bankrupt  issued 
against  J.  Shaw,  after  which  he  returned  and  resided  with 
iiis  family  on  the  premises,  and  continued  to  carry  on  the 
business  there  until  a  sale  thereof  was  completed  by  the 
assignees,  when  he  and  his  family  were  turned  out,  and  the 
vendee  (under  whom  the  defendants  claim)  took  and  retained 
possession. 

4th  August,  18S1.  J.  Shaw  died. 

9th  August,  1831.  Mary  Shaw,  then  and  still  the  widow 
of  Jm  Shaw,  demanded  possession  of  the  premises. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  interest  which  Mary  Shaw,  the  lessor  of  the  plaintiff, 
took  under  the  will,  passed  to  the  assignees  of  her  husband. 

Piatt,  for  the  plaintiff.    By  the  Bankrupt  Act  (a)  nothing 
losses  to  the  assignees  except  such  property  as  the  bank- 
fa)  6  Geo.  A,  c.  16,  ft.  IS.    So,  under  the  former  bankrupt  acts. 


Dot 
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1834.  rupt  "  may  lawfully  depart  withal."  The  interest,  or  rather 
the  possibility  (a),  which  vested  in  the  wife  during  the  life 
of  her  husband,  was  not  of  such  a  nature  as  he  could  cou- 

and^thers     tro*  or  ^V0**  w*thaL     It  was  plainly  the  intention  of  thes> 
testator  that  Mary  Shaw  should  have  the  remainder  of  th^ 
First  point:      term   in   the  event  of  her  surviving  her  husband.      The 
estate  such  as  greatest  extent  of  the  estate  of  the  husband  was  for  his  life. 

the  husband     The  interest  bequeathed  to  the  wife  was  not  such  as  he 

rojffht "  law™  

fully  depart      could  reduce  into  possession.     This  is  the  test  of  the  hus- 

withaL'  band's  right  to  the  wife's  personal  property.     It  is  true  that 

in  Coke  upon  Littleton  it  is  said  (6),  "  If  a  man  be  possessed 

of  a  term  of  forty  years  in  the  right  of  his  wife,  and  maketh 

a  lease  for  twenty  years,  reserving  a  rent,  and  die,  the  wife 

shall  have  the  residue  of  the  term,  but  the  executors  of  the 

husband  shall  have  the  rent;  for  it  was  not  incident  to  the 

reversion,  for  that  the  wife  was  not  party  to  the  lease." 

But  this  was  overruled  by  Evans's  case  (c).     In  Coke  upon 

Littleton  (d)  there  is  also  this  passage ;  u  If  a  lease  be  made 

to  baron  and  feme  for  the  term  of  their  lives,  the  remainder 

to  the  executors  of  the  survivor  of  them,  and  the  husband 

grant  away  his  term,  and  dieth,  this  shall  not  bar  the  wife, 

for  that  the  wife  hath  but  a  possibility,  and  no  interest"  (e). 

In  this  case  the  wife  had  but  a  possibility,  because  she 

might  not  have  survived  her  husband.    Matthew  Manning's 

case  (f)  establishes  that  this  is  a  possibility  only ;  and  if  it 

be  a  possibility,  it  cannot  be  granted :  Lampet's  case  (g). 

If  the  Court  hold  that  the  husband  had  a  right  to  convey 

away  the  interest  of  the  wife,  the  intention  of  the  testator 

will  be  defeated.     The  bequest  not  only  limits  the  interest 

of  the  husband  to  a  life  estate,  but  also  requires  that  he 

shall  inhabit  the  bouse,  and  prohibits  him  from  mortgaging 

it.    These  restrictions  shew  that  the  testator  never  intended 

that  the  husband  should  have  the  power  of  selling  the  wife's 

(a)  Vide  ante,  vol.  i.  171,  n.  (d)  Co.  Lit.  46  b;  3  tho.  Co. 

(b)  Co.  Lit.  46  b;  3  Tho.  Co.      Litt.  308. 

Litt.  306.  (c)  Ante,  vol.  i.  171,  n. 

(c)  Ibid,  note  277.    And  see         (/)  8  Co.  Rep.  95  a. 
Popham,  125.  (g)  10  Co.  Rep,  46  b. 
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property.  It  is  established,  by  a  variety  of  cases,  that  a  1834. 
husband  cannot  convey  away  that  in  which  the  wife  has  not 
a  vested  interest,  and  which  he  therefore  cannot  reduce  into 
possession:  Wat  kins  on  Conveyancing(a\  Gage  v.  Acton{b). 
Assuming  therefore  that  there  was  not  a  sufficient  residence 
by  J.  Shaw  to  satisfy  the  terms  of  the  will,  he  could  not 
have  conveyed  away  the  whole  term,  and  therefore  the 
assignees  could  derive  no  title  to  it  through  him. 

II.  The  departure  of  J.  Shaw  was  not  a  ceasing  to  Second  point: 
inhabit  within  the  meaning  of  the  will.  J.  Shaw  went  £fn* the  resi" 
away,  but  his  family  remained.  He  was  an  inhabitant  of 
the  parish  for  all  legal  purposes.  It  could  not  have  been 
the  meaning  of  the  testator  that  he  should  not  leave  the 
premises,  even  with  the  intention  of  returning.  The  object 
which  the  testator  had  in  view  was  to  provide  that  the 
occupation  of  the  premises  should  be  secured  to  his  family. 
Had  J.  Shaw  given  up  his  business  and  taken  away  his 
family,  he  would  have  ceased  to  inhabit  within  the  meaning 
of  the  will.  The  length  of  the  absence  can  make  no  differ* 
ence  if  he  intended  to  return.  He  did  actually  return. 
The  presumption  therefore  is,  that  he  left  the  house  with 
the  intention  of  returning. 

Besides,  who  is  to  take  advantage  of  the  forfeiture  ?  Third  point: 

Persons  who  have  executory  interests  are  not  obliged  to  Consequences 

J  f  of  forfeiture. 

take  advantage  of  the  first  forfeiture.  Can  it  be  said  that 
apon  the  husband's  departure  the  wife's  interest  became 
vetted,  and  that  upon  his  return  he  took  possession,  not  of 
bis  own,  but  of  the  estate  vested  in  her?  [Lord  Den- 
wtan,  C.  J.  Can  a  wife  take  advantage  of  the  husband's 
forfeiture  t  ]  It  would  be  singular  if  the  same  person  could 
both  commit  an  act  of  forfeiture,  and  take  advantage  in  right 
of  his  wife,  for  his  own  benefit,  of  the  forfeiture  thereby 
mcurrred.  By  executing  a  mortgage,  would  J.  Shaw  have 
forfeited  the  estate  and  revested  it  in  himself  in  right  of  his 
wife  i  It  was  not  the  intention  of  the  testator  that  the  hus- 
baad  should  be  able  to  increase  his  own  estate.    The  very 

(«)  Edition  by  Mcrrifield,  302.  (b)  1  Salk.  325. 
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act  by  which  it  is  contended  that  he  has  increased  his  estate, 
was  the  act  upon  which  it  was  intended  by  the  testator  he 
should  lose  the  property. 

Campbell,  A.  G.,  contrA.     On  the  part  of  the  defendants 
it  is  conceded  that  this  is  an  executory  bequest  of  the  term 
to  the  wife,  and  that  unless  the  husband  could  assign  her 
interest,  the  term  did  not  pass  to  the  assignees.     But  the 
husband  could  assign  it,  because  his  interest  in  the  term 
was  determined,  and  his  wife's  interest  had  vested  in  pos- 
session.    The  estate  was  bequeathed  to  the  husband,  so 
long  as  he  resided  upon  the  premises.     It  was  a  conditional 
limitation  of  the  term  to  the  husband,  and  it  was  the  inten- 
tion of  the  testator  that  the  residence  should  be  an  actual 
personal  residence  of  the  husband.     In  Rex  v.  Gal  Hers  (a), 
Sutler,  J.  says,  "  Suppose  a  lease  were  made  for  twenty- 
one  years,  on  condition  that  the  tenant  shall  so  long  continue 
to  occupy  the  land  personally,  there  could  be  no  objec- 
tion made  to  such  a  condition,  for  the  personal  confidence 
is  the  very  motive  of  granting  the  lease."     The  testator 
must  have  meant  to  require  an  absolute,  not  a  constructive 
residence,  as  when  the  husband  ceased  to  reside,  the  wife 
was  to  reside  there.     The  case  finds  that  J.  Shaw  continued 
to  reside  until  November,    1813.     It  may  be  taken  that 
after  that  period  he  ceased  to  reside.     It  is  not  found  that 
J.  Shaw  had  animus  revertandi.    [Taunton,  J.   It  is  found 
that  he  went  abroad  in  consequence  of  insolvency.     Pat- 
teson,  J.  This  cannot  be  said  to  be  a  giving  up  of  posses- 
sion.]    It  was  a  ceasing  to  reside.    [Littledale,  J.   Is  not 
this  in  the  nature  of  a  bequest  to  the  separate  use  of  the 
wife  ? — such  a  bequest  to  the  wife  as  a  Court  of  Equity 
would  prevent  the  husband  from  interfering  with  ?     If  so, 
the  assignees  can  have  no  claim  to  the  term,  as  they  can 
only  take  what  the  husband  would  have  taken  beneficially.] 
The  case  presents  another  view  in  which  it  would  appear 
that  the  wife's  estate  vested.    If  the  estate  did  npt  determine 


(a)  9  T.  R.  140. 
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before  the  husband's  bankruptcy,  it  did  so  afterwards,  be*        i834. 
cause  the  husband  and  wife  were  turned  out  of  possession,      v^v^' 
and  continued  out  of  possession  for  twenty  years.     [Taun-  Va 

ton,  J.   That  is  in  consequence  of  a  wrongful  act.     It  is      SjE^uRD 
found  that  the  assignees  turned  them  out.] 

Assuming  that  the  estate  of  the  wife  did  not  vest,  but  that  Power  of  bus* 
the  estate  of  the  husband  continued,  the  interest  of  the  wife  to  assign, 

was  such  as  the  husband  could  assign.    The  husband  is 
entitled  to  all  the  chattels  real  of  the  wife.     If  the  chattel 
be  given  to  the  wife  upon  a  contingency,  and  the  event  may 
happen  during  the  coverture,  the  husband  has  a  right  to 
assign  it,  but  not  where  the  event  cannot  possibly  happen 
during  the  coverture;  Higden  v.  Williamson  (a).     [Taun- 
ton, J.  The  cases  on  this  subject  are  collected  in  Comyns' 
Digest,  Chancery,  2  (M.  9*)]     There  are  several  cases  in 
which  it  has  been  held,  that  the  husband  is  entitled  to  a 
term   held   in  trust  for  his  wife;    Sir  Edward  Turner** 
case  (6),  Tudor  v.  Samyne(c),  Precedents  in  Chancery,  419. 
In  Bates  v.  Dandy (d),  Lord  Hardmcke  says,  "That  as 
the  husband  may  assign  the  wife's  term,  so  he  may  the 
trust  of  the  wife's  term,  unless  it  be  a  part  of  a  term  from 
Jiim  for  the  wife's  benefit.     The  husband  may  assign  the 
wife's  chose  in  action,  or  a  possibility  that  the  wife  is  enti- 
tled to,  as  well  as  her  term,  so  that  it  be  not  voluntary,  but 
for  a  valuable  consideration."     In  the  argument  in  Dalbiac 
v.  Dalbiac  (e),  it  was  said,  "  It  has  been  lately  held  here,  that 
a  reversionary  interest  which  the  husband  could  not  reduce 
into  possession  during  his  life,  he  could  not  assign;"  upon 
which  Sir  W.  Grant,  M.  R.,observed,  "  that  is,  if  it  could 
not  fall  into  possession  during  his  life,  as  a  reversion  upon 
his  own  death;  not  if  it  depended  upon  an  event  which 

(a)  S  P.  Wras.  132     And  see  Ves.&B.118;  Purdew  v.  Jackson, 

Fraser  v.  Bay  ley,  1  Bro.  C.  C.  518;  1  Russell,  1. 

'Richards  v.  Chambers,  10 Ves.  580;  (6)  1  Vern.  Rep.  7. 

Woollandsv.Crowcher,  12Ves.  174;  (c)  2  Vern.  Rep.  270. 

note  to  Butler  v.  Duncambe,  1  P.  (d)  2  Atk.  208. 

Wins.  448;    Honaby  v.  Lee,   2  (c)  19  Ves.  122. 
Madd.  16;  Lee  v.  Muggeridge,  1 
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1834.         might  happen  during  his  life;"   Mitford  v.  Mitford(a). 

^^^■^      The  cases  on  this  subject  are  collected  in  a  note  to  Coke 
Doe  j 

v,  upon  Littleton  (6).     The  authorities  cited  on  the  other  sid^ 

Steward      are  reconcileable  with  the  view  of  the  case  taken  by  th^ 
defendants.     As  to  the  case  put  by  Lord  Coke(c)9  of  * 
lease  made  to  baron  and  feme  for  terms  of  their  lives,  tbe 
remainder  to  the  executors  of  the  survivor,  there  the  wife's 
interest  cannot  by  possibility  vest  during  coverture.     Mat- 
thew  Manning9*  case  is  only  an  authority  to   shew   that 
after  a  term  of  years  has  been  limited  to  one  for  life,  it  can- 
not be  limited  over  by  way  of  remainder,  but  only  by  way 
of  executory  devise.     Lampet's  case  is  an  authority  for 
the  defendants.     There,  a  term  for  500  years  was  devised 
to  John  Mortice  for  life,  and  after  his  decease  to  Elizabeth, 
the  sister  of  the  testator,  and  the  heir  of  the  body  of  Eliza- 
beth.   The  testator  died,  John  Morrice  entered,  Elizabeth 
married,  and  she  and  her  husband  released  to  John  Morrice. 
It  was  held  that  Elizabeth's  interest  passed  by  the  release. 
Whether  the  bequest  of  the  term  in  this  case  is  to  the  sepa- 
rate use  of  the  wife,  is  a  question  which  belongs  to  a  Court 
of  Equity.     [Taunton,  J.  That  which  the  bankrupt  has  as 
trustee,  does  not  pass  to  his  assignees  (<?).]     But  this  Court 
cannot  declare  the  husband  trustee.     If  at  law,  the  interest 
of  the  wife  can  be  assigned,  it  passes  to  the  assignees.    In 
Gage  v.  Acton  (e)  there  is  a  dictum   of  Holt,  C.  J.,  a^ 
follows :  "  Where  the  wife  hath  any  right  or  duty,  which  by*^" 
possibility  may  happen  or  accrue  during  the  coverture,  th^= 
husband  may  by  release  discharge  it;  but  when  the  wif^= 
hath  a  right  or  duty,  which  by  no  possibility  can  accrue  tczzz 
her  during  coverture,  the  husband  cannot  release  it." 

First  point.  Piatt,  in  reply.     From  the  language  of  the  bequest  it  it  -i 

evident  that  the  testator  never  contemplated  that  the  hus  -^ 

(a)  9  Ves.  98.  (d)  Carpenter*. Marncll,$ 

(b)  Co.  Litt.  S51  a,  note  (1).  &  Pul.  40. 

(c)  Co.  Litt.  46  b.  (e)  1  Salk.  386. 


Do* 
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band  and  wife  would  live  apart.     The  husband  continued 
for  all  parochial  purposes  an  inhabitant  of  the  parish. 

Theu  as  to  the  husband's   right  to   assign  the  interest 
of  the  wife,  and  the  jurisdiction  which  a  court  of  equity      Steward 
would  exercise  over  this  species  of  property.     In  Richards 
v.  Chambers  (a),  property  was  settled  in  trust  for  the  sepa- 
rate use  of  the  wife  for  life,  and  if  she  survived  her  husband 
it  was  to  be  hers  absolutely:    if  the  wife  died  in  the  hus- 
band's life-time,  it  was  to  go  to  such  person  as  she  by  deed 
or  will  should  appoint,  and  in  default  of  appointment,  to 
ber  executors  and  administrators.     The  wife  made  an  ap- 
pointment to  the  husbaud,  and  it  was  held  that  there  was 
bo  jurisdiction  in  equity,  even  by  consent  of  the  married 
Woman,  to  assign  this  property  to  the  husband.    There  are 
many  authorities  collected  in  Com.  Dig.  Assignment,  (C.  3,) 
which  militate  against  the  position  contended  for  by  the 
defendants.     Higden  v.  Williamson  has  no  application  to 
the  present  case.     Dalbiac  v.  Dalbiac  shews  that  if  the 
estate  does  not  vest  the  husband  cannot  assign.     As  the 
wife's  interest  in  this  case  could  not  vest  in  the  husband,  Mr. 
Sutler's  note  (6)  is  in  favour  of  the  lessor  of  the  plaintiff. 
Xn  Lampet's  case  (c),  the  wife's  interest  was  to  vest  not  as 
in  this  case,  upon  the  death  of  the  husband,  but  upon  the 
*leath  of  John  Mortice.    The  estate  might  therefore  have 
created  in  the  husband's  life-time.     If  the  proposition  relied 
on  by  the  defendant  be  correct,  the  husband,  by  his  own 
"wrongful  act,  will  have  increased  his  estate. 

Cur.  adv.  vult. 

Lord  Denman,  C.  J.,  now  delivered  the  judgment  of  the 
Court.  After  stating  the  terms  of  the  bequest,  and  the 
other  facts  of  the  case,  his  lordship  proceeded  as  follows: 

We  are  perfectly  clear  that  the  husband's  going  to  sea 
does  not  amount  to  giving  up  possession  of  the  premises, 

(a)  10  Ves.  580.  (<•)  10  Vesey,  580. 

(t)  Co.  IiU.  351  a;  ante,  378. 
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1834.        and  we  think  it  at  least  extremely  doubtful  whether  his  being 
turned  out  of  them  can  satisfy  those  words,  which  seem  to 
imply  a  voluntary  desertion.      But  the  defendants   rested^ 
Steward      their  claim  on  another  more  general  ground,  contending 
that  as  it  was  possible  that  the  contingency  on  which  tlvT 
wife  was  to  take  might  happen  during  the  coverture,  tbe 
term  became  the  absolute  property  of  the  husband,  and 
consequently  vested  in  his  assignees. 

According  to  the  old  law,  a  term  for  years  given  to  J.  S. 
for  a  particular  estate,  with  remainder  to  others,  vested  in 
J.  S.  absolutely,  notwithstanding  the  gift  over.  In  many 
cases,  however,  courts  of  equity  have  interposed  for  the 
protection  of  married  women,  to  whom  such  remainders 
have  been  limited.  And  inasmuch  as  the  assignees  of  a 
bankrupt  take  only  such  interest  as  he  could  have  lawfully 
departed  withal,  the  duty  of  inquiring  in  what  manner  a 
court  of  equity  would  deal  with  similar  dispositions  of  pro* 
perty,  may  devolve  incidentally  on  a  court  of  law  (a).  If 
then  we  clearly  saw  from  decided  cases,  that  the  wife's  right 
to  take  under  this  devise  is  kept  alive  during  the  husband's 
life,  and  that  the  estate  vests  in  her  upon  his  death,  we 
might  perhaps  be  bound  to  decide  by  the  same  rule.  But 
we  find  no  authority  for  this  position.  On  the  contrary,  the 
result  of  all  the  cases  (which  are  collected  in  Mr.  Butler's* 
note  (6)  to  Co.  Litt.  35  \  a)  appears  to  be,  that  a  devise  lik 
the  present  would  not  be  construed  in  a  court  of  equity  t 
enure  to  the  separate  benefit  of  the  wife. 

Judgment  for  the  defendants. 

(a)  Vide  Carpenter  v.  Marnell,  Co.  B.  L.  403,  6th  ed. 
3  Bos.  &  Pull.  40;  Chion,  ex  parte,  (b)  Note  304.  The  second 

3  P. Wnis.  186,!i.;  Copeman  v.  Gal-  of  this  note,  "  If  the  wife 

lant,  ib.  314;  Gerard  v.  4ylmer,  the  husband"  is  remoulded  in  th 

Palmer,  505;    Webster  v.  Scales,  16th  edition. 
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Bushby  v.  Fisher. 

ASSUMPSIT  by  the  off-going  tenant  against  his  land-  Where  a  tc- 
lord.     The  first  count  was  for  the   value  of  grass   seeds  "hortlv  about 
sown,  and  lime  and  manure  spread  upon  the  farm  by  the  to  <lult  his 
plaintiff.     The  second  count  was  for  grass  seeds  sown  and  tisesYor  sale 

fallows  performed.     The  third  count  was  for  grass  seeds  by  auction  his 

stock,  &c. 
sown,  and  for  lime  spread  on  the  land.     The  fourth  count  upon  the  farm, 

was  as  follows:  and  whereas  the  plaintiff,  before  and  at  his  payment  of 

r     .  ,        i"ent  already 

the  time  of  the   making  of  the  promise  and  undertaking  due  and  to  be 

hereinafter  next  mentioned,  held  a  certain  farm  as  tenant  piral|0n  0f  his 

thereof  to  the  defendant,  which  farm  the  plaintiff  was  about  tenancy  to  his 

i        t       r  •  i  r  1       i   r      i  landlord,  who 

shortly  after  to  give  up  the  possession  of  to  the  defendant,  |)as  notice  of 

and  had  advertised  for  sale  by  public  auction  the  stock,  l,\e  ,ntended 

r  .  sale,  does  not 

goods  and  chattels  of  him  the  plaintiff,  then  being  upon  raise  an  impli- 

the  said  farm,  of  which   the  defendant  afterwards,  to  wit,  ^arT  of  the 

on  &c,  had  notice;  and  thereupon  in  consideration  that  landlord  not  to 

the  plaintiff  had  then  and  there  paid  to  the  defendant  all  or  prevent  the 

the  rent  due  and  to  become  due  up  to  the  time  when  the  sale,  or  the  re- 
r     ,  i   •     -jY-   •      i  •  •  i    r  it  •        moval  of  the 

tenancy  of  the  plaintiff   in   his  said   farm  would  expire,  property. 

the  defendant  undertook  &c.   that  he   the  defendant,  as 

landlord  of  the  said  farm,  would  not   interfere  with   or 

prevent  his  said   intended   sale  of  his   said  stock,  goods 

and  chattels,  in  and  upon  the  said  farm,  or  the  removal 

thereof  from  the  said  farm,  but  would  permit  and  suffer 

the  plaintiff,  or  the  respective  persons  that  might  become 

the  purchasers  thereof,  quietly  to  remove  the  same  from 

the  said  farm.     And  the  plaintiff  avers,  that  the  plaintiff 

offered  for  sale,  by  public  auction,  his  said  stock,  goods  and 

chattels,  then  being  in  and  upon  his  said  farm;  and  that 

the  defendant,  whilst  the  said  sale  was  going  on,  gave  notice 

to  the  persons  attending  such  sale,  that  he  the  defendant, 

as  landlord  of  the  said  farm,  would  not  permit  or  suffer 

the  purchasers  of  goods  at  such  sale  to  remove  them  from 

the  said  farm,  contrary  to  the  said  promise  &c,  whereby 

divers  persons  that  were  attending  the  said  sale,  intending 
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1834.         to  become  purchasers  of  the  goods  of  the  plaintiff,  were 

^^v^s      hindered  and  prevented  from  bidding,  as  they  otherwise 
Bushby  . 

Vm  would  have  done,  and  the  plaintiff  thereby  not  only  lost  a 

Fisher.       large  sum  of  money,  to   wit,  200/.,  which   he  otherwise 
would  have  received  from  the  proceeds  of  such  sale,  bu% 
was  also  in  consequence  thereof  greatly  prejudiced  in  his 
trade  and  business  of  a  maltster,  which  he  then  and  there 
carried  on,  and  divers  persons  who  had  before  then  given 
credit  to  him  the  plaintiff  in  such  his  trade  and  business, 
did,  in  consequence  of  the  defendant's  interfering  to  pre* 
vent  the  sale  as  aforesaid,   refuse  any  longer  to  trust  the 
plaintiff,  to  wit,  at  &c. 

At  the  trial  before  Alder  son,  J.,  at  the  Carlisle  spring 
assizes  in  1834,  no  actual  promise  to  the  effect  of  that 
alleged  in  the  fourth  count  of  the  declaration  having  been 
proved,  though  the  other  material  facts  alleged  in  the  count 
were  shown  to  have  occurred,  the  learned  judge  told  the 
jury  that  he  was  of  opinion  that  the  loss  occasioned  to  the 
plaintiff  by  the  interference  of  the  defendant  at  the  sale, 
could  not  be  recovered  on  the  fourth  count.  A  verdict  was 
found  for  the  plaintiff  for  the  lime  spread  by  him  for  30/.,  and 
the  damage  occasioned  by  the  hindrance  of  the  sale  was  esti- 
mated by  the  jury  at  45/.  The  learned  judge  gave  the 
plaintiff  leave  to  move  to  increase  the  damages  to  75/. 

Blackburne  now  moved  accordingly.  The  plaintiff  wa& 
entitled  to  recover  the  damages  occasioned  by  the  hin — 
d ranee  of  the  sale.  [Parke,  J.  No  such  promise  as  i« 
alleged  in  the  fourth  count  arises  by  implication  from  the= 
payment  of  rent  due.]  Although  the  mere  payment  of  renM 
when  due  might  not  raise  the  promise  stated  in  the  fourt 
count,  yet  a  payment  of  rent  before  it  was  due  was  a  suffi 
cient  consideration  from  which  to  imply  such  a  promise. 

By  the  Court — 

Rule  refused. 
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J  834. 

Botcherley  and  Boville,  Assignees  of  James  and 
John  Whitehead,  v.  Lancaster. 

1  ROVER.     Plea :  the  general  issue.     At  the  trial  before  An  assign* 
Gurney>  B.,  at  the  Lancashire  spring  assizes,  1834,  it  ap-  trader  of  all 
peared  that  the  action  was  brought  to  recover  the  value  of  nis  estate  and 
certain  goods  levied  by  the  defendant,  who.  was  a  sheriff's  benefit  of  all 

officer,  under  a  writ  of  fi.  fa.  for  upwards  of  3001.,  issued  hls  credjtore> 
.  r  '  executed 

at  the  suit  of  one  Head  against  James  Whitehead,  one  of  by  the  trader, 
the  bankrupts.    The  proceedings  under  the  commission  not  cutoi^^he 
having  been   inrolled,  the  plaintiffs  were  called  upon  to  trustee  or  by 
prove  the  trading,  act  of  bankiuptcy,  and  petitioning  ere-  c^urtner-01* 

ditoVs    debt;    and   in  relation   to   an   act  of   bankruptcy  actcd  on> 1S  *" 

act  of  bank- 
attempted  to  be  proved  by  them,  it  became  material  to  ruptcy. 

shew  the  state  of  the  bankrupt's  circumstances  at  the  time     Whether  the 

r  m  Court  can, 

'when  the  levy  was  made.  For  this  purpose  the  plaintiffs  upon  shewing 
called  the  solicitor  to  the  commission,  who  stated  that  he  ^rale  for  a St 
bad  with  him  the  proceedings  under  the  commission,  and  new  trial,  en- 
that  from  those  proceedings  it  appeared  that  the  amount  of  t;on  ^  to  whe- 

debts  proved  was  upwards  of  30,000/.,  and  he  stated  that  ther  a  defd 

amounted  to 

the  assets  did  not  amount  to  one  shilling  in  the  pound,  an  act  of 

This  evidence  was  objected  to  on  the  part  of  the  defendant,  ba°kruPtcv> 

J  r  ...        where  the  rule 

but  received  by  the  learned  baron.     The  plaintiffs  having  nisi  was  ob- 
failed  to  establish  the  act  of  bankruptcy  in  respect  of  which  th^croundof 
die  above  evidence  was  material,  put  in  evidence  a  deed,  tne  improper 
which  purported  to  be  an  assignment  of  all  the  estate  and  evidence  to 

effects  of  both  the  bankrupts,  for  the  benefit  of  their  joint  shew  insolven- 

r  J  cy  preparatory 

creditors.     This  deed  was  executed  by  the  bankrupts  a  few  to  proof  of 
days   only   before    the   commission    issued,   but   was   not  j^l^p^y  \n 
executed  by  any  trustee  or  creditor,  nor  did  it  appear  to  which  the  par- 

hue  iWilcci.  at 

have   been   in   any  way  acted   on.      The   learned   baron  tne  ^^ 
thought  that  this  assignment  was  an  act  of  bankruptcy,  and  9"*™* 
a  verdict  was  found  for  the  plaintiffs. 
%   In  Easter  term,  1833,  F.  Pollock  obtained  a  rule  nisi  for 

a  new  trial,  on  the  ground  that  the  evidence  respecting  the 

amount  of  debts  was  improperly  received. 

p  D  2 
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Wightman  now  shewed  cause.     The  only  question  for 
the  consideration  of  the  Court  is,  whether   the  deed  of 
assignment  executed  by  the  bankrupts  is  an  act  of  bank- 
ruptcy.    It  is  a  transfer  of  all  the  bankrupts*  property  for 
the  benefit  of  all  their  creditors.     The  words  of  the  statute 
are  plain.    The  fourth  section  of  the  bankrupt  act  (a)  makes 
a  conveyance  of  all  a  trader's  property  by  deed  to  a  trustee, 
for  the  benefit  of  all  the  creditors,  where  the  trustee  executes 
within  fifteen  days  after  the  trader,  and  both  executions  are 
attested  by  an  attorney  and  notice  in  the  Gazette  is  given, 
not  an  act  of  bankruptcy,  unless  a  commission  issue  within 
six  calendar  months.     It  is  evident  from  this  section  that 
the  legislature  intended  that  an  assignment  by  a  bankrupt  of 
all  his  effects,  for  the  benefit  of  all  his  creditors,  should 
be  an  act  of  bankruptcy,  unless  when  attended  with  all  the 
formalities  mentioned  in  the  act.      It  never   can   be  the  c 
policy  of  the  bankrupt  law  to  render  it  dependent  on  tbe^ 
will  of  a  creditor  whether  the  deed  shall  be  an  act  of  bank — 
ruptcy.     If,  as  in  Marshall  v.  Barkworth  (6),  it  could  hav^ 
been  proved  that  the  act  of  bankruptcy  was  committed  b^ 
collusion,  the  objection  might  prevail.     Five  days  after  th^ 
deed  was  executed,  the  commission  issued.     [Lord  Derm- 
man,  C.J.     I  doubt  whether  we  are  at  liberty  to  consider 
this  question.    The  rule  was  not  granted  upon  this  ground  J 


F.  Pollock,  in  support  of  the  rule.  It  is  submitted  that 
the  question,  whether  or  not  the  deed  was  an  act  of  bank- 
ruptcy, is  still  open  to  discussion.  [Parke,  J.  Is  there  any 
question  but  that  this  is  an  act  of  bankruptcy?  It  was 
held  to  be  such  in  Pulling  v.  Tucker  (c).]  The  deed  was  a 
fraud  on  the  bankrupt  law.  If  a  trader  takes  a  precedent 
of  a  deed  of  assignment  of  all  his  effects,  copies  it,  calls  in 
a  subscribing  witness,  executes  it,  and  then  places  it  quietly 
in  his  drawer  to  be  used  when  occasion  required,  nothing 

(a)  6  Geo.  4,  c.  16.  Adol.  508. 

(b)  Ante,  vol.  i.  279;  4  Bam.  &        (c)  4  Barn.  &  Aid.  382. 
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would  pass  by  that  deed.     It  would  be  merely  a  colourable         1834. 
act  of  bankruptcy.     The  deed  must  be  acted  upou.  _>  v^v*w 


Lord  Denman,  C.J. — I  do  not  think  the  Court  can 
enter  into  the  inquiry  whether  the  assignment  in  this  case 
was  an  act  of  bankruptcy. 


v. 
Lancaster. 


Littledale,  J. — I  think  the  deed  did  amount  to  an  act 
of  bankruptcy. 

Parke,  J. — I  have  no  doubt  that  this  is  an  act  of  bank- 
ruptcy. The  learned  Baron  reports  that  the  verdict 
(proceeded  on  the  ground  that  the  assignment  was  an  act  of 
bankruptcy f  and  I  think  it  clearly  was  such. 

Patteson,  J. — I  have  no  doubt  that  this  was  an  act  of 
bankruptcy;  but  I  very  much  question  whether  this  inquiry 
is  open  to  us. 

Rule  discharged. 


Rex  v.  Bloxam. 

ONE  James  Smith,  having  been  convicted  by  the  defend-  A  case  sent 

back  to  the 
ant,  a  magistrate  for  the  county  of  Warwick,  under  5  Geo.49  sessions  to  be 

c  83,  s.  14,  as  an  idle  and  disorderly  person,  appealed  to  {*®?tei  ?ust 

the  Warwickshire  sessions,  held  in  December,  1831;  and  novo,  as  upon 

upon  the  hearing  of  the  appeal,  the  sessions  quashed  the  ^"^ ^"con- 
trary conclu- 
sion is  come  to,  they  may  make  a  now  order  accordingly. 

A  certiorari  removing  an  order  of  sessions,  which  order,  upon  being  sent  back  to  the 
sessions  for  restatement,  is  reversed  by  them,  does  not  operate  to  remove  the  new  order 
of  sessions. 

The  party  complaining  of  the  second  order  is  the  party  who  must  remove  it. 

A  certiorari  does  not  lie  to  remove  an  order  of  sessions  made  more  than  six  months 
previously,  although  the  delay  was  occasioned  by  causes  over  which  the  prosecutor  had 
Qo  control. 


Bloxam. 
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conviction,  subject  to  a  case  for  the  opinion  of  this  Court. 

_.    __  The  defendant  obtained  a  certiorari  for  the  removal  of  the 

Ine  A.IHO 

v.  orders  and  proceedings  of  the  sessions  into  this  Court,  anck 

upon  that  occasion  entered  into  the  usual  recognizance  fo%- 
prosecuting  the  certiorari.     In  April,  1833,  this  Court  sent 
the  case  back  to  the  sessions  to  be  re-stated.      At  the  ses- 
sions held  in  July,  1833,  the  appeal  was  reheard,  and  fresh 
evidence  being  adduced,  the  sessions  confirmed  the  convic- 
tion, subject  however  to  a  case  granted  at  the  instance  of 
the  appellant.     Iu  Michaelmas  term,   1833,  the  defendant 
obtained  a  rule  to  shew  cause  why  his  recognizance  should 
not  be  discharged.   In  the  same  term,  this  rule  was,  upon  the 
motion  of  the  prosecutor,  enlarged  until  the  judgment  of  this 
Court  should  be  given  upon  the  re-stated  order  of  sessions. 
In  Hilary  term,  1834,  a  period  of  six  months  having  elapsed 
since  the  time  of  holding  the  sessions  at  which  the  conviction 
was  confirmed,  and  no  new  oertiorari  having  been  obtained 
on  the  part  of  the  prosecutor,  to  remove  the  orders  and 
proceedings  of  those   sessions ;   Hill,  for   the  defendant, 
obtained  a  rule  calling  upon  the  prosecutor  to  shew  cause 
why  the  rule  of  Michaelmas  term,  eularging  (until  the  judg- 
ment upon  the  re-stated  order)  the  rule  for  discharging  ^ 
the  defendant's  recognizance,  should  not  be  discharged,^ 

and  why  the  certiorari  should  not  be  quashed,  and  a  pro 

cedendo  awarded  for  carrying  back  the  record  of  the  con — 
viction. 

First  point:  Amos  and  Reynolds  now  shewed  cause.     No  new  certic*  — 

der  to  re-state.  rar*  *s  required  to  bring  up  the  second  case.     The  session  — 

had  no  authority,  when  the  case  was  sent  back  to  them  t«* 
be  re-stated,  to  make  an  entirely  new  order.  The  session- 
may  go  into  fresh  evidence  in  the  same  manner  as  £- 
done  in  the  case  of  a  new  trial,  but  the  course  which  the-  _ 
should  then  pursue  is  to  send  back  the  original  order,  wit^ 
a  statement  of  the  additional  evidence.  If  the  origin^^ 
order  is  still  to  be  considered  as  an  existing  order,  it  is  cl 
that  the  original  certiorari  is  also  sufficient  to  bring  it 
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into  this  Court.     Mr.  Nolan  says,  that  the  rules  of  the         1834. 

King's  Bench  upon  this  point  are  not  well  established,  but 

i  i         \  •  .      •  ii        The  KlN0 

be  states  that  where  a  case  is  sent  back  to  be  re-stated,  the  v. 

original  order  is  a  nullity,  and  that  the  justices  at  sessions  Bloxam. 
may  make  a  fresh  order;  and  for  this  he  quotes  Rex  v.  St. 
George,  Southwark(a),  which,  it  is  apprehended,  does  not 
go  so  far.  In  that  case  the  sessions  were  directed  to  make 
further  order  thereupon,  according  as  it  should  appear  to 
them  upon  the  merits.  In  Rex  v.  Nether  Heyford(b)9  the 
case  being  sent  back  to  the  sessions  to  re-state,  they  returned 
a  statement  of  the  evidence,  but  there  was  no  quashing  of 
the  original  order.  So,  in  Rex  v.  Inhabitants  of  Bilsdale 
Kirkham  (c).  [Sir  James  Scarlett,  amicus  curia.  This 
question  was  mooted  many  years  ago  before  Lord  Kenyon, 
iu  a  case  in  which  I  was  on  one  side,  as  to  whether  the 
constable  of  Manchester  could  appoint  a  deputy.  Lord 
Kenyan  entertained  no  doubt  but  that  the  sessions  must 
go  over  the  whole  case  de  novo,  and  it  was  fully  understood 
that  an  order  to  re-state  was  similar  to  a  rule  for  a  new  trial. 
There  the  sessions  came  to  the  same  conclusion  upon  the  se- 
cond hearing,  and  therefore  the  same  order  stood,  and  was 
returned  to  the  Court  without  a  new  certiorari.  The  Court, 
however,  treated  it  entirely  as  a  new  trial.]  [Lord  Denman, 
C.  J.  It  must  be  so.  The  magistrates  may  not  be  the  same  at 
the  different  sessions.]  It  is  not  denied  that  it  is  similar  to  a 
new  trial  with  respect  to  the  going  into  new  evidence,  but  the 
question  is,  whether  the  sessions  are  authorized  in  making  a 
new  order ;  and  it  is  submitted,  that  in  doing  so,  the  sessions 
have  exceeded  their  authority. 

But  if  the  Court  should  be  of  opinion  that  the  second  Second  point: 
order  is  valid,  theu  comes  the  question,  who  is  to  remove        tc<^fy 
the  proceedings  back  into  this  Court  ?    It  is  submitted  that  certiorari. 
the  new  order  must  be  sent  up  under  the  original  certiorari, 
and  the  party  who  complains  of  the  second  order  must 

(a)  Burr.  S.  C.  283.  (c)  Burr.  S.  C.  832. 

(b)  Burr.  S.  C.  479. 
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move  to  quash  it.  Mr.  Nolan  is  of  this  opinion  (a).  The 
Court  will  not  order  a  procedendo  to  issue,  the  delay  having 
been  chiefly  occasioned  by  the  difficulty  thrown  by  the 
Bloxam.  defendant  in  the  way  of  stating  the  case,  and  by  the  inti- 
mation of  the  Court  in  Michaelmas  term,  that  the  old  cer- 
tiorari would  be  sufficient. 

Hilly  contrA.  An  order  to  re-state  is  equivalent  to  a  rule 
for  a  new  trial  in  every  respect.  Here,  fresh  evidence 
having  been  gone  into  on  both  sides,  the  sessions,  upon  the 
whole  matter,  reversed  their  former  decision  by  confirming 
the  conviction,  and  a  case  was  obtained  at  the  instance  of 
the  counsel  for  the  appellant.  The  defendant,  who  has 
obtained  the  judgment  of  the  Couit  below,  is  not  to  bring 
the  case  up,  for  the  object  of  that  proceeding  is  to  quasb, 
not  to  confirm,  that  judgment.  The  party  desirous  of 
quashing  must  bring  the  order  up  and  enter  into  the 
recognizance  to  prosecute  with  effect.  The  original  writ 
of  certiorari  is  now  spent. 

Lord  Denman,  C.  J.— By  13  Geo.  C,  c.  18,  s.  5,  every 
certiorari  to  remove  any  conviction,  judgment,  order,  or 
other  proceedings,  had  or  made  before  any  justice  of  the 
peace  or  general  or  quarter  sessions,  must  be  applied  for 
within  six  calendar  months  next  after  such  judgment &c« 
shall  be  so  had  or  made.  Mr.  Chitty,  in  a  note  to  this 
statute,  refers  to  authorities  as  shewing  that  the  application 
must  be  made  within  six  months  from  the  time  of  the  con- 
viction or  order,  without  regard  to  delay  in  convictioni 
drawing  case,  or  otherwise.  And,  most  undoubtedly,  » 
we  paid  any  regard  to  delay  in  these  respects,  we  should 
repeal  the  provision.  Parties  must  take  care  to  exercise  * 
proper  diligence,  and  if  they  are  not  prepared  withiu  six 
months,  there  is  no  power  in  the  Court  to  extend  the  time* 

(«)  Referring  probably  to  2  Nolan,  p.  612,  of  the  4th  edition. 
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Then  it  is  said  there  is  already  a  certiorari.  That  is  the 
question.  I  think  there  is  not.  The  party  against  whom 
the  first  decision  was,  removed  the  judgment  because  it  was 
igainst  him.  In  this  case  the  defendant  removed  in  order  Bloxam. 
hat  he  might  quash  the  order  of  the  sessions.  The  order 
s  sent  back  to  be  re-stated,  and  that  must  imply  a  power 
q  the  sessions  to  re-hear  and  to  enter  again  fully  into  the 
:onsideration  of  the  case  as  upon  a  new  trial.  Upon  the 
econd  trial  the  sessions  came  to  an  opposite  conclusion. 
wt  cannot  be  said  that  the  party  who  has  prevailed  at  the 
econd  trial  is  bound  to  remove  proceedings  which  are  in 
lis  favour,  merely  because  he  had  complained  of  the  Jirst 
rial ;  or  that  the  writ  of  certiorari,  which  was  obtained 
Defore  the  second  trial,  can  have  the  operation  of  removing 
nto  this  Court  proceedings  which  had  not  taken  place  at 
the  time  when  it  was  issued.  It  will  very  frequently  happen 
that  it  will  not  be  necessary  to  have  a  second  certiorari, 
for  if  the  second  hearing  convinces  the  magistrates  that  the 
first  decision  was  right  there  will  be  no  necessity  for 
making  a  fresh  order.  But  where  the  sessions  come  to  an 
opposite  decision,  it  seems  to  me  that  the  party  com- 
plaining of  that  decision  must  bring  it  into  this  Court. 
As  that  has  not  been  done  in  this  instance  within  six 
months,  the  party  complaining  cannot  be  heard  now. 

It  does  not  appear  to  me  that  the  rule  as  drawn  up  is  ca- 
pable of  being  carried  into  effect.  We  must,  therefore,  I 
think,  discharge  the  whole  of  these  rules,  and  leave  the  pro- 
ceedings to  stand  as  if  nothing  whatever  had  taken  place 
since  the  confirmation  of  the  conviction  upon  the  re-hearing 
of  the  case. 

Littledale,  J. — The  sessions  having  come  to  an  op* 
posit e  conclusion  upon  the  second  hearing,  (to  which  in 
fact  both  parties  consented,)  it  cannot  be  that  the  party  who 
originally  removed  the  proceedings  ought  to  be  compelled 
to  bring  them  up  again,  or  to  have  anything  to  do  with 
them.     The  parties  have  changed  sides,  and  I  think  that 


The  King 
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the  party  who  is  dissatisfied  with  the  decision  of  the  ses- 
sions ought  to  bring  it  up  into  this  Court,  if  he  withes  to 
v.  have  it  questioned  here.     It  seems  to  me  that  these  rules 

Blokah.      8hould  be  discharged  altogether. 

Patteson,  J. — I  do  not  acknowledge    the   distinction 
between  restating  and  re-hearing,  and  if  there  be  any  such, 
I  hope  it  will  not  prevail  any  longer.     How  is  it  possible 
for  the  sessions  tore-state  a  case  unless  they  re-hear  it  \ 
The  Court  of  Quarter  Sessions  is  not  composed  each  tune 
of  the  same  persons.     The  sessions  could  not  possibly  do 
otherwise  than  re-hear,  and  I  think  they  were  quite  right  in 
making  the  second  order,  if  they  thought  differently  from 
the  former  sessions.     As  the  new  order  was  different  from 
the  ordet  made  before,  if  we  were  to  say  that  the  same 
certiorari  was  to  operate  to  bring  it  up,  the  party  who  bad 
obtained  that  certiorari  would  be  uuder  a  recognizance  to 
bring  up  a  judgment  which  is  in  his  favour,  the  condition 
of  which  recognizance  would  then  be,  that  he  should  pay 
the  costs,  unless  he  succeeded  in  setting  aside  a  judgment 
in  his  own  favour,  which  is  absurd. 

Williams,  J.  concurred. 

Hill  prayed  that  it  might  be  made  a  part  of  the  rule 
discharging  all  the  former  rules,  that  the  defendant's  re- 
cognizance should  be  discharged. 

Lord  Denman,  C.  J. — That  is  unnecessary,  I  think; 
but  the  rule  may  be  so  framed. 

Rule  accordingly* 
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John  Farquhar  Fraser,  Esq.  Administrator  of  John 
Farquhak,  Esq.  deceased,  v.  The  Company  of  Pro- 
prietors of  the  Swansea  Canal  Navigation. 

TROVER  for  45  barges,    1500  tons  of  coal,  and    1500  A.  is  mortga- 
tons  of  culm,  belonging  to  the  plaintiff  as  administrator,  certain  lease- 

The  trover  and  conversion  were  laid  on  the  20th  of  Sep-  n°ld  coal; 

mines  and 

tember,  1831.    Plea:  the  general  issue.   At  the  trial  before  barges,  &c. 
4lderson,J.,  at  the  Glamorganshire  summer  assizes,  1832,  aJmig^he 

a  verdict  was  found  for  the  plaintiff,  subject  to  the  follow-  mines,  and 

assigns  the 
mg  case :—  barges  tp  g. 

12th  October,  1824.    James  Cox,  (being  lawfully  pos-  -4.  may  bring 

.  .  trover  against 

sessed,)  in  consideration  of  20,000/.,  demised  unto  the  intes-  D.,  who 

tate  certain  veins  and   mines  of  coal  at  Hendreforgan,  in  tortlously 

°  seizes  and 

Glamorganshire,  and  all  the  messuages  and  buildings  there-  sells  the 
to  belonging,  habendum  for  the  residue  of  a  certain  term,  palt^fAe 
except  the  last  day  thereof;  and  also  a  certain  wharf  situate  produce  of 

at  Swansea,  habendum  for  the  residue  of  a  certain  other     The  seizure 

and  sale  were 
for  tolls  claimed  to  be  due  to  a  Canal  Company  :— Held,  that  no  injury  resulted  to  A. 
until  the  sale;  and  that  therefore  an  action  brought  within  six  months  of  the  salef  but 
more  than  six  months  after  the  seizure,  was  not  barred  by  a  clause  in  the  Canal  Act, 
limiting  the  commencement  of  actions  for  any  thing  done  in  pursuance  of  that  act  to 
within  six  months  after  the  fact  committed. 

Semble,  however,  that  in  an  action  by  C.  in  respect  of  such  seizure  and  sale,  the  period 
of  limitation  would  have  run  from  the  time  of  the  original  seizure,  whether  the  action 
were  framed  in  trespass  or  in  trover. 

The  Canal  Act  gives  the  Company  tolls  for  all  goods  carried  along  the  canal,  which  tolls, 
if  not  paid  upon  demand,  they  are  empowered  to  recover  by  action ;  or  they  may  seize  the 
goods  or  other  things  in  respect  whereof  such  rates  ought  to  have  been  paid,  and  the  boat 
or  other  vessel  laden  therewith,  and  detain  the  same  until  payment  of  such  rates,  and  all 
arrears  due  from  the  owner  of  the  boats ;  and  if  such  goods  are  not  redeemed  within 
seven  days  after  the  taking  thereof,  the  same  are  to  be  appraised  and  sold  as  in  case  of 
a  distress. 

Held,  that  this  clause  does  not  empower  the  Company  to  sell  the  boats.  Held  also, 
that  their  right  to  seize  is  confined  to  the  limits  of  the  canal ;  and  that,  therefore,  they 
are  not  authorized  to  seize  goods  after  they  have  been  landed, 

C.  having  committed  an  act  of  bankruptcy  after  the  seizure  and  sale,  upon  which  a 
commission  issued  within  two  months  of  the  seizure  and  sale :  Held,  that  in  trover  by  A. 
against  the  Canal  Company  to  recover  the  value  of  the  barges  and  coals,  the  Company 
could  not  set  up  the  title  of  the  assignees,  under  the  7 2d  section  of  6  Geo.  4,  c.  16,  even 
supposing  them  to  have  passed  to  the  assignees  under  that  section  of  the  act. 

Held  also,  that  to  entitle  the  assignees  of  a  bankrujpt  under  the  7 2d  section,  it  is  not 
sufficient  to  shew  that  the  goods  were  in  the  order  ana  disposition  of  the  bankrupt,  with 
the  consent  of  a  party  who  was  permitted  by  tlte  true  owner  to  deal  with  them  as  his  own, 
but  that  the  consent  must  move  directly  from  the  true  owner  to  the  bankrupt. 
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term,  except  the  last  day  thereof;  and  also  certain  parts  of 
the  railway  and  waggon-way  leadiug  from  Hendreforgan  to 
the  Swansea  canal,  habendum  for  500  years;  and  he 
thereby  transferred  unto  the  intestate  all  the  engines  aud 
machinery,  and  all  the  boats,  barges,  trams,  &c.  used  upon 
the  said  mines,  railway,  canal,  or  wharf,  or  any  of  them, 
habendum  unto  the  intestate,  his  executors  &c.  as  his  and 
their  own  goods  and  chattels,  for  ever ;  subject,  neverthe- 
less, to  a  proviso  for  redemption  on  payment  of  the  20,000/. 
and  interest,  on  12th  October,  1S27. 

6th  July,  1826,  the  intestate  died.  Administration  was 
subsequently  granted  to  the  plaintiff.  Default  was  made 
in  the  payment  of  the  principal  aud  interest  at  the  day  ap- 
pointed by  the  indenture  for  payment  of  the  same,  and  the 
whole  of  the  principal  sum,  together  with  a  large  arrear  of 
interest,  still  remains  unsatisfied ;  whereby  the  estate  aud 
interest  of  the  plaintiff,  as  administrator,  on  the  12th  day  of 
November,  1827,  became  absolute  in  law  in  the  premises, 
and  so  continued  up  to  May,  1830.  Both  the  intestate,  and 
the  plaintiff  as  administrator,  suffered  Cox,  the  mortgagor, 
to  continue  undisturbed  iu  the  actual  possession  of  the 
premises  assigned  by  the  indenture,  and  of  all  the  engines, 
machinery,  boats,  barges,  &c.  used  upon  the  same. 

1st  May,  1850,  Cox  agreed,  in  writing,  with  Mercer  & 
Co.  to  grant  them  a  lease  of  the  veins  of  coal  and  culm  at 
Hendreforgan,  comprised  in  the  indenture  of  mortgage,  for 
a  term,  at  certain  rents.  It  was  thereby  also  stipulated  that 
the  engines,  boilers,  engine-houses,  waggons,  trams,  tram- 
plates,  machinery,  timber,  materials,  and  things,  in,  under, 
and  about  the  works  at  the  colliery,  and  on  the  wharfs  at 
Swansea,  (being  the  premises  comprised  in  the  indenture  of 
mortgage,)  should  be  valued,  and  that  Mercer  &  Co.  should 
be  considered  the  purchasers  of  so  much  thereof  as  should 
amount  in  value  to  3000/.  Cox  was  to  determine  what 
portion  of  the  engines  or  other  things,  to  the  extent  of  the 
said  sum  of  3000/.,  were  to  be  the  absolute  property  of 
Mercer  &  Co.     Mercer  &  Co.  agreed  to  pay  5  per  cent 
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interest  on  the  excess  of  the  proposed  valuation  beyond 
the  3000/.  Mercer  8c  Co.  were  to  take  possession,  and 
the  works  were  to  be  carried  on  by  them  from  the  date  of 
the  agreement,  they  paying  all  tolls,  taxes,  and  outgoings 
thenceforth  to  become  due  upon  working  and  conveying 
the  coals  and  culm  to  Swansea ;  and  Mercer  8c  Co.  were  to 
be  entitled  to  all  advantages  arising  therefrom,  although  the 
name  of  Cox  should  be  used  in  carrying  on  the  same, 
Mercer  &  Co.  engaging  to  indemnify  him.  Mercer  8c  Co. 
also  thereby  agreed  to  take  a  lease  of  the  wharfs  at  Swan- 
sea for  a  certain  term,  at  a  certain  rent,  to  be  paid  with  the 
rent  of  the  colliery. 

Immediately  after  entering  into  the  above  agreement, 
Mercer  &  Co.  (who,  until  many  months  afterwards,  had  no 
notice  that  the  intestate  had  any  claim  to  or  interest  in  the 
premises,)  entered  into  the  actual  occupation  and  posses- 
sion of  the  colliery,  wharfs,  plants,  barges,  8cc.  mentioned 
in  the  indenture  and  agreement  respectively,  and  paid  the 
price  of  the  barges  to  Car,  on  a  valuation  made  in  pursu- 
ance of  the  agreement.  They  continued  in  such  occupation 
and  possession  as  to  the  barges,  coal,  and  culm,  which  were 
the  subject  of  this  action,  until  the  seizure  of  them  by  the  de- 
fendants, as  hereinafter  mentioned ;  and  as  to  the  residue  of 
the  premises,  until  the  time  of  the  bankruptcy  hereinafter 
mentioned .  During  all  that  time  Mercer  8c  Co.  were  assessed 
to  and  paid  all  rates,  taxes,  and  other  outgoings  in  respect 
of  the  colliery,  8cc.  Previously  to  the  time  when  Mercer  8c 
Co.  entered  into  possession  as  aforesaid,  the  name  of  James 
Cox  had  been  on  the  several  barges  comprised  in  the  agree- 
ment, but  afterwards,  and  about  the  time  when  the  valuation 
mentioned  in  the  agreement  was  completed,  Mercer  Sc  Co. 
caused  their  own  names  to  be  substituted  for  that  of  Cox. 
The  numbers  were  also,  at  the  same  time,  altered  by  their 
direction,  and  their  names  and  the  numbers  so  altered  con- 
tinued on  the  barges  up  to  the  time  of  their  seizure,  as 
hereinafter  mentioned. 
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The  agent  of  the  plaintiff,  on  the  27th  of  September, 
1831,  gave  oral  directions  to  a  bailiff  to  distrain  on  the  coal 
and  culm  on  the  wharfs,  telling  him  that  he  was  to  receive 
instructions  by  putting  a  written  paper  into  his  hands,  and 
at  the  same  time  telling  him  verbally  that  he  was  to  seize 
for  the  plaintiff.  The  written  paper  was  not  produced  on 
the  trial. 

Previously  to  September,  1831,  Mercer  &  Co*  had  be- 
come indebted  to  the  defendants  for  rates  due  to  them  for 
the  conveyance  of  coal  and  culm,  the  produce  of  the  said 
colliery,  and  other  collieries  upou  the  Swansea  canal,  under 
the  provisions  of  the  act  of  34  Geo.  3,  c.  109. 

The  said  rates  not  having  been  paid,  after  due  demand 
thereof,  to  the  person  duly  appointed  to  receive  the  same 
at  a  time  and  place  near  to  the  canal,  which  had  been  duly 
appointed  by  the  defendants  for  the  payment  of  such  rates, 

12th  September,  1831,  the  barges  in  question,  (some  of  ~" 
them  being  barges  comprised  in  the  mortgage  then  in  the 
occupation  of  Mercer  &  Co.  and  lyiug  in  the  defendants**" 
canal  laden  with  goods,  in  respect  of  which  tolls  were  due  and. 
had  been  demanded,)  were  seized  by  the  proper  persons  in 
that  behalf,  to  compel  payment  of  the  said  rates  to  the  de- 
fendants, under  colour  of  the  said  statute.     Notice  of  such 
seizure  was  given  by  the  defendants  to  Mercer  &  Co.     The 
barges  had  been  previously  used  in  the  carriage  of  coal 
and  culm  along  the  canal,  in  respect  of  which  carriage  part 
of  the  said  rates  had  accrued  to  the  defendants,  but  no  part 
of  the  said  rates  was  due  in  respect  of  the  barges  themselves. 

15th  September,  1831,  the  defendants  caused  the  coal 
and  culm  in  question,  part  thereof  being  the  produce  of  the 
mines  and  veins  comprised  in  the  mortgage,  and  other  part 
being  the  produce  of  other  mines  and  veins,  and  then  lying 
on  the  wharfs,  also  comprised  in  the  indenture,  and  then  in 
the  occupation  of  Mercer  &  Co.,  to  be  seized  for  the  same 
purposes. 

The  defendants  kept  possession  of  the  barges  up  to 
the  24th  of  September,  on  which  day,  (having  caused  them 
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to  be  appraised  on  the  19th,)  they  caused  the  same  to  be 
fold  for  the  rates. 

The  defendants  kept  possession  of  the  coal  and  culm, 
without  removing  the  same  from  the  place  where  they  were 
lying  when  seized,  until  the  26th,  on  which  day  they  caused 
the  same  (having  first  had  them  appraised  on  the  22d)  to  be 
sold  for  the  further  satisfaction  of  the  said  rates,  which  were 
not  cleared  by  the  proceeds  of  the  sale  of  the  barges,  coals, 
and  culm. 

The  coals  and  culm  so  seized  on  the  wharfs  had  been 
carried  upon  and  along  the  canal,  and  it  was  in  respect  of 
such  carriage  that  part  of  the  said  rates,  so  unpaid  as  afore- 
said, had  accrued  to  the  defendants. 

20th  September,  1831,  Mercer  &  Co.  committed  an  act 
of  bankruptcy. 

27th  September,  1831,  a  commission  duly  issued,  under 
which  Mercer  &  Co.  were  adjudged  bankrupts. 

14th  December,  1831,  the  assignees  of  Mercer  &  Co. 
commenced  an  action  against  the  servants  of  the  defendants 
to  recover  damages  for  the  said  seizure  of  the  said  barges, 
coal)  and  culm,  which  are  the  subject  of  the  present  action, 
and  that  action  is  still  pending. 

17th  March,  1832,  this  action  was  commenced. 
The  questions  reserved  for  the  opinion  of  the  Court  are, 
First,  whether  the  action  was  commenced  in  time  within  the 
123d  section  of  34th  Geo.  S,  cap.  109 :  Secondly,  whether 
the  facts  of  the  case  establish  a  sufficient  right  of  property 
in  the  plaintiff,  as  administrator,  in  the  goods  in  question, 
at  the  time  of  the  conveyance,  to  sustain  the  present  action : 
Thirdly,  whether  the  defendants  were  empowered  by  the 
67th  section  to  sell  the  barges,  and  to  distrain  the  said 
coal  and  culm  off  the  canal :  Fourthly,  whether  it  was  com- 
petent for  the  defendants  to  insist,  as  a  defence,  that  the 
barges,  coals,  and  culm,  which  are  the  subject  of  this  action, 
were  before,  and  at  the  respective  times  of  seizure,  in  the 
possession,  order,  and  disposition  of  Mercer  8c  Co.  as  re- 
puted owners,  within  the  6th  Geo.  4,  cap.  16,  sec.  72,  and 


395 


1884. 


Frasbr 

v. 

Swansea 

Canal 

Company. 


396 


1834. 

Fraser 

v. 
Swansea 

Canal 
Company. 


CASES  IN  THE  KINGS  BENCH, 

consequently,  that  the  property  therein  was  vested  in  the 
assignees  and  not  in  the  plaintiff:  Fifthly,  if  so,  whether 
the  circumstances  stated  established  in  law  such  reputed 
ownership. 

If  the  opinion  of  the  Court  shall  be  in  favour  of  the  de- 
fendants on  any  of  the  above  questions,  a  nonsuit  is  to  be 
entered,  otherwise  the  verdict  to  stand. 

The  act  of  34  Geo.  3,  c.  109,  s.  124,  (declared  to  be  a 
public  act,)  under  which  the  defendants  were  incorporated, 
gave   them   (sect.  67)  certain  rates  for  the  tonnage  and 
wharfage  of  coals,  &c.  conveyed  upon  the  canal,  to  be  paid 
to  such  person,  at  such  place,  at  or  near  the  canal,  and 
under  such  regulations  as  the  Company  should  appoint; 
and  in  case  of  denial  or  neglect  of  payment  on  demand,  the 
Company  were  empowered  to  sue  for  them  in   any  court 
of  record,  or  the  person  to  whom  they  ought  to  have  been 
paid  might  seize  the  goods  &c.  in  respect  whereof  any  such* 
rates  ought  to  have  been  paid,  or  any  part  thereof,  and  the 
boat  or  vessel  laden  therewith,  and  detain  the  same  until 
such  payment  should  be  made,  and  also  until  payment  of 
all  arrears  of  the  said  rates  which  might  be  due  from  the 
owner  or  owners  of  such  boat  or  vessel  to  the  Company, 
together  with  reasonable  charges  for  such  seizure  and  deten- 
tion; and  if  such  goods  were  not  redeemed  within  seven  days 
next  after  the  taking  thereof,  they  were  to  be  appraised  and 
sold,  as  in  cases  of  distress  for  rent. 

By  section  86,  every  owner  or  master  of  any  boat,  &c.  (not 
being  a  pleasure  boat,)  passing  upon  the  canal,  is  required 
to  cause  his  name  and  place  of  abode,  and  number  of  bis 
boat,  &c.  to  be  entered  with  the  clerk  of  the  Company, 
and  also  to  cause  his  name  and  number  to  be  painted  oo 
the  outside  of  every  such  boat  &c.  under  a  penalty. 

By  section  123,  any  action  or  suit  against  any  person  or 
persons,  for  any  thing  done  in  pursuance  of  that  act,  is  re- 
quired to  be  brought  within  six  calendar  months  next  after 
the  fact  committed ;  or  in  case  there  should  be  a  continua- 
tion of  damages,   then  within  six  calendar  months  next 
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after  the  doing  or  committing  of  such  damage  should  have        1834. 
ceased. 


Sir  J.  Scarlett,  (with  whom  were  E.  V.  Williams,  and 
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H.  C.  Nichol,)  for  the  plaintiff.  Canal 

I.  The  action  was  commenced  in  time.     The  seizure  „. 

.  ...  rint  point: 

took  place  more  than  six  months  before  the  bringing  of  the  Commence- 

action,  but  the  property  was  not  sold  until  within  the  six  m*ntofaction- 
months.     There  was  no  such  conversion  as  would  main- 
Cain  this  action  of  trover,  until  the  24th  and  26th  of  Septem- 
ber, on  which  respective  days  the  barges,  and  the  coal  and 
<rulm,  were  respectively  sold.      Where  a  man  seizes  the 
^*oods  of  another  as  his  own  property,  the  seizure  itself  is 
9  conversion;  but  where  he  takes  it  under  colour  of  a  right, 
consistent  with  the  right  of  the  true  owner,  there  is  no  con- 
version until  after  a  demand  and  refusal,  though  a  subsequent 
sale  would  be  considered  as  an  actual  conversion,  equivalent 
to  that  conversion  of  which  a  demand  and  refusal  are  evi- 
dence.    Suppose  a  man  by  mistake  to  make  a  distress  for 
rent  not  due,  trover  cannot  be  maintained  until  after  a  de- 
mand  and  refusal,  because  he  does  not  seize  the  goods 
treating  them  as  his  own  property.     [Lord  Denman,  C.  J. 
Where  a  man  seizes  the  property  of  another  as  his  own, 
that  is  a  conversion ;  but  where  he  takes  in  such  a  manner 
as    shows  that    he  seizes  under  an   impression   that  the 
seizure  was  authorized  as  a  seizure  of  the  goods  of  such 
other  person,  and  not  of  himself,  that  is  no  conversion, 
unless  there  be  a  demand  and  refusal  to  restore  the  goods. 
The  selling  is  certainly  a  conversion,  but  the  seizure  in 
this  case,  if  wrongful,  was  an  act  of  trespass  committed 
more  than  six  months  before  action  brought.     Can  you 
vary  the  effect  of  the  limitation  by  bringing  your  action  in 
trover  instead  of  trespass?]     A  party  may  waive  a  tres- 
pass  and   bring  trover  (a).      If  the  case   be  not  within 

(«)  Vide  Branscomb  v.  Bridges,  ante,  vol.  i.  32 J,  3*26.  And  see 
1  Barn.  &  Cressw.  146,  2  Dowl.  Edmeads  v.  Newman,  1  Barn.  & 
&  Rjl.  256 ;  Hensworth  v.  Fowkes,      Cressw.  418,  2  Dowl.  &  Ryl  563. 

VOL.  III.  £  £ 
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1834.        the  meaning  of  the  former  part  of  the  limitation  clause,  it  is 
ZT**-^"^       within  that  part  which  applies  to  cases  where  there  is  a 
v,  continuation  of  damage  ;    for    by   the   sale   an    additional 

Swansea      injury  was  done  to  the  plaintiff. 

Company.  II.  The  plaintiff,  as  administrator,  possessed  at  the  time 
Second  point :  of  the  conversion  a  sufficient  property  to  entitle  him  to 
administrator,   maintain  this  action.     The  legal  title  to  the  minerals  during 

the  respective  terms  was  in  the  intestate  by  virtue  of  the 
mortgage,  and  as  soon  therefore  as  the  coals  were  raised, 
he  or  his  representative  was  entitled  to  bring  trover.     It  is 
no  uncommon  way  of  trying  the  right  to  coal  mines,  to 
bring  trover   for  the    coals   raised  (a).      A   landlord    may 
bring  trover  for  a  tree  cut  down  by  his  tenant  (6).     These 
coals  were  clearly  the  property  of  the  plaintiff  at  the  time 
of  the  conversion.     The  barges  also  were  actually    con — 
veyed  to  the  intestate  as  his  absolute  property.     It  is  tru 
that  Cox  was  afterwards  in  possession  of  the  barges  an 
sold  them  to  another,  but  this  is  not  found  to  have  beer* 
with  the  knowledge  of  the  plaintiff. 
Third  point:  ^^*  1ne  defendants  were  not  empowered  by  the  67tb 

Sale  of*  barges   section  of  the  act  to  sell  the  barges ;  or  to  distrein  the  coa/ 

and  seizure  of  rri  .  . 

coals  off  the      aiid  culm  o^  the  canal.      1  hat  section  provides,  that  incase 

canal.  0f  a  refusal  to  pay  rates,  the  Company  may  sue  for  them  in 

any  court  of  record,  or  a  person  to  be  authorized  by  them 

may  seize  the  goods  or  other  things  in  respect  of  which  the 

rates  were  due,  and  the  boat  &c.   laden   therewith,   and 

detain  them  until  payment  of  all  arrears  of  rates  due  from 

the  owner  of  the  boat  &c.  to  the  Company,  and  if  such 

goods  are  not  redeemed  within  seven  days  after  the  taking 

thereof,  the  same  may  be  appraised  and  sold  as  iu  the  case 

(a)    Vide    Rotce    v.     Grcnfcll,  1 1  Co.  Rep.  46,  52.      And  see 

Ryan  &  Moody,   390  ;    Rowe  v.  Bern/  v.  Heard,  Cro.  Car.  94* ; 

Brenton,  S   Mann.   &   Ryl.  133  ;  Sir  W.  Jones,  255 ;  Palmer,  Stf, 

S.  C.  shortly  reported,  8  Barn.  &  &  C;     Bewickc  v.    Whitfield,  $ 

Crcssw.  737.  P.  Wms.  267 ;  Com.  Dig.  £***, 

(6)  HerlakendcrCs  case,  4  Co.  (II.) 
Rep.  62  j  Richard  LiforeTs  case, 
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of  a  distress  for  rent.     It  is  clear  that  the  boats  &c.  are  not         j834- 
made  liable  to  be  sold.     The  Company  are  authorized  to       Fraser 
seize   and  detain  the  boats  &c,  in  order  that  they   may  v. 

secure  the  goods,  which  they  may  sell  if  not  redeemed.       Canal 
The  Court  will  not  say  that  the  word   "  goods"   in  the     Company. 
latter  part  of  the  clause  is  used  in  a  larger   sense  than 
before,  so  as  to  include  boats  and  other  vessels.     The  act 
must  be  construed  strictly  against  the  claim  of  tolls. 

Neither  can  the  Company  seize  goods  after  they  have 
been  landed  out  of  the  boats.  They  are  empowered  to  seize 
the  goods  and  the  boats  laden  therewith.  A  distress  for  rent 
must  be  made  upon  the  land  demised.  This  seizure  is 
intended  to  be  in  the  nature  of  a  distress,  and  must  be 
made  whilst  the  goods  are  on  the  canal. 
•    IV.   The    defendants,   who   are   wrong-doers,   are   not  Fourth  and 

...  .  ...  .  ,      fifth  points : 

entitled  to  set  up  the  jus  tertu ;  and  supposing  them  to  be  jus  tertii. 
entitled  so  to  do,  there  is  nothing  to  shew  that  at  the  time 
of  the  bankruptcy  the  goods  were  in  the  order  and  dispo- 
sition of  Mercer  and  Co.  as  reputed  owners  xvith  the  consent  Consent  of 
af  the  true  owner,  so  that  the  property  in  them  would  vest 
in  the  assignees.  The  assignees  would  have  no  better 
title  as  against  the  plaintiff  than  Cox  had,  for  a  man  can 
make  no  transfer  of  property  which  he  does  not  himself 
possess.  This  point  turns  entirely  upon  the  bankrupt  act, 
and  resolves  itself  into  a  question,  whether  the  goods  were 
in  the  order  and  disposition  of  the  bankrupts  with  the 
consent  of  the  true  owner.  [Patteson,  J.  It  seems  to  me 
to  be  a  question  of  fact  hardly  raised  by  this  case,  whether 
op  to  the  time  of  the  seizure  the  goods  were  in  the  order 
and  disposition  of  the  bankrupts  with  the  consent  of  the 
plaintiff  as  the  true  owner.]  There  is  no  evidence  stated 
to  show  that  the  plaintiff  knew  that  Cox  had  made  this 
transfer  to  Mercer  and  Co.  The  facts  stated  in  the  case 
respecting  the  distress  made  on  behalf  of  the  plaintiff,  were 
introduced  with  the  view  of  shewing  a  recognition  on  the 
part  of  the  plaintiff,  but  no  such  inference  can  be  fairly 

drawn  from  those  facts. 

E  e2 
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Whitcombe,  contra.  If  the  Court  shall  be  of  opinion  with 
the  defendants  upon  any  one  of  the  points  raised,  they  will 

r  RASE  It  m  # 

v.  be  entitled  to  judgment. 

Swansea  j^  rjij^  actjon  vvas  not  commenced  in  time.     First,  the 

Coupant.    fact  committed,   within  the  former  part  of  the  limitation 
clause,  was  the  seizure  and  not  the  sale ;  and  secondly, 

First  Doint.       *^8  *8  not  a  ca8e  °^  contmumg  damage  within  the  meaning 

of  the  latter  part  of  the  clause. 

1.  The   seizure,  which   is  assumed   to  be  legal,  is  the 
act  contemplated  by  the  clause  of  limitation.     There  are 
decisions  upon  very  similar  limitation  clauses  in  acts  for 
the  protection  of  the  revenue,  which  are  strong  to    shew 
that  the  seizure  is  the  act  done  from  which  the   time  of"" 
limitation  runs,  and  that  the  question  is  the  same  whether — 
the  action  be  in  trover  or  trespass  ;  Godin  v.  Ferris  (a) 
Saunders  v.   Saunders  (b),   Crook  v.  M'Tavish  (c).      The 
demand  and  refusal  are  not,  as  has  been  contended,  the 
conversion.      They  are  merely  evidence   of  the  tortious 
nature    of  the   original  taking.      It   has   been    urged   by 
Sir  J.  Scarlett  that  a  party  may  waive  trespass  and  bring 
trover  or  case.     This  is  undoubtedly  true ;  but  it  does  not 
follow  that  a  party  can  waive  a  series  of  trespasses, — not  for 
the  purpose  of  cutting  down  the  nature  of  the  complaint, 
but  for  the  purpose  of  avoiding  the  operation  of  a  limitation 
clause.     Suppose  that  the  act  had  authorized  the  Company 
to  seize  and  detain,  but  had  not  gone  on  to  give  them  the 
power  to  sell ;  and  the  Company,  having  taken  goods,  had 
used  them  as  their  own  year  after  year,  could  the  owner,  at 
last  discovering  that  the  original  seizure  was  wrongful,  have 
then  brought  an  action  of  trover,  and  have  said  that  the 
last  act  of  user  was  in  law  a  conversion,  and  that  therefore 
he  is  within  the  period  of  limitation  ?     The  clause  giving 
the  power  of  sale  cannot  vary  the  case.     This  case  may  be 
illustrated  by  the  statute  of  21  Jac.  I.     On  that  act,  could 

(a)  2  H.  Bla.  14.         (b)  2  East,  254.  (c)  1  Bingb.  167. 
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it  be  contended  that  if  a  horse  had  been  tortiously  taken  at 

a  time  beyond  the  term  of  limitation,  an  action  of  trover 

might  be  brought  to  recover  it,  if  it  could  be  shewn  that 

the  taker  had   ridden  and  driven  it  within   the   time   of 

Limitation?     [Taunton,  J.  In  those  cases  you  suppose  the 

subsequent  act  to  be  of  the  same  nature  as  the  original  act. 

Put  this  case — A  party  has  a  right  to  seize  goods  and 

detain  them  by  way  of  pledge,  and  he  retains  them  and 

sells  them  at  the  end  of  eleven  months,  he  having  no  power 

to  sell  until  the  end  of  twelve  months,  would  this  sale  have 

reference  to  the  original  seizure?]     Certainly  not.     Then 

the  sale  would  be  the  first  tortious  act.   [Taunton,  J.  Then 

J  put  any  case  in  which  the  second  act  is  an  aggravation  of 

the  first  act.]     If  the  first  act  is  a  conversion,  the  whole 

damage  is  then  done.     If  the  subsequent  act  augments  the 

injury  the  party  may  perhaps  treat  that  as  a  fresh   tort, 

although  there  is  a  case  which  makes  even  that  doubtful, 

which  is  the  case  of  an  action  for  words  actionable  per  se, 

but  which  have   also  been   followed  by  special   damage. 

Io  such  a  case,  it  is  held  that  the  action  must  be  brought 

within  two  years,  the  limitation  for  words  actionable  per  se 

being  two  years,  and  that  for  words  actionable  only,  when 

followed  by  special  damage,  being  six  years.   Wordstoorth  v. 

Harley(a).  [Patteson,  J.  In  that  case  the  alleged  wrongful 

inclosure    of  the  plaintiff's  ground  was  previous   to    the 

three  months,  and  therefore  the  injury  complained  of  was 

then  complete.     The  ground   was  not   more  completely 

separated,  by  raising   the   walls  higher  within   the   three 

months  preceding  the  action.] 

2.  This  is  not  a  case  in  which  there  has  been  a  continu- 
ation of  damages.     Such  continuation  can  only  be  said  to 
exist  in  those  cases  where  the  damage  is  not  complete,  so 
that  the  amount  of  it  would  be  ascertainable  when  the  act  is 
first  done. 
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II.    Assuming   that  the   action  was   brought  in   time, 
and  that  the  taking  was  wrongful,  the  plaintiff  was  not  in  a 

J?  BASER 

v.  situation  to  maintain  trover  against  the  defendants.     He 

Canal*      could  not  have  brought  trover  against  Mercer  8c  Co.  with- 

Company.     out  previously  determining  the  implied  licence  to  use  the 

Second  point,    barges  aud  to  work  the  mines,  which  he  had  given  them  by 

standing  by  without  objecting.     He  is  the  mortgagee,  and 
they  the  under-lessees  of  the  mortgagor,  whom  he  allows  to 
remain  in  possession.     It  is  apprehended  that  he  could  not 
recover  as  against  them,  and  consequently  not  as  against,, 
the  defendants.     It  is  submitted  that  he  could  not  haves 
maintained  trover  against  Cox,  whom  he  allows  to  deal  witka 
his  property  as  he  pleases,  without  having  made  a  demands 
He  must  be  considered  as  having  stood  by  when  the  gooc^ 
were  sold,  and  therefore  he  cannot  now  come  forward  *< 
invalidate  the  grant. 

Third  point.  IH-  The  next  question  is  as  to  the  right  of  the  Companj 

to  sell  the  barges ;  or  to  seize  the  coals  and  culm  off  the 
canal.     The  act  contains  no  words  limiting  the  right  of 
seizure  to  the  local  limits  of  the  canal.    There  is  no  autho- 
rity for  saying,  as  Sir  J.  Scarlett  has  contended,  that  in  all 
cases  of  tonnage  rates  the  Court  will  take  it  to  have  been 
intended  by  the  legislature  to  confine  the  right  to  distrein 
for  them  within  the  local  limits.     If  the  Company  had  ap- 
pointed the  end  of  a  wharf  as  the  place  where  the  tolls 
should  be  payable,  would  they  not  be  able  to  take  goods 
on  the  wharf?     [Lord  Denman,  C.J.  It  is  certainly  mors 
convenient  that  the  rights  of  seizure  should  be  confined  to 
goods  continuing  in  the  barges ;  and  the  words  authorizing 
.the  seizure  of  the  boats  "  laden  therewith/'  shew  that  the 
legislature  did  not  contemplate  a  seizure  of  goods  not  io 
the  boats.]    The  effect  of  this  clause  is,  to  limit  the  power 
of  taking  the  boats  to  those  cases  in  which  the  Company 
think  proper  to  seize  whilst  the  goods  remain  on  the  canal 
Then,  with  respect  to  the  barges:  If  they  may  be  seized  and 
detained,  why  may  they  not  be  sold  ?  The  power  is  to  sell  all 
the  goods  not  redeemed.  The  word  "  goods"  is  large  enough 
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to  include  the  barges.    The  barges  having  been  lawfully  de-  1834. 

tained,  must  be  considered  as  goods  which  are  to  be  the       ^^s**' 
subject  of  redemption.     [Lord  Denman,  C.  J.  There  is  a  v. 

very  good  reason  for  allowing  the  sale  of  the  goods  and  not  Swansea 
of  the  boats.  The  goods  are  sure  to  be  sufficient  to  pay  Company. 
for  the  tolls,  and  the  selling  of  the  boats  might  ruin  the 
owner.]  The  goods  would  be  sufficient  to  satisfy  the  tolls 
due  in  respect  of  those  goods,  but  they  may  not  be  sufficient 
for  the  arrears,  as  appears  to  have  been  the  case  in  this 
instance.  [Lord  Denman,  C.  J.  They  have  it  in  their  own 
power  always  to  prevent  such  arrears.  This  is  a  great  and 
summary  power,  and  we  ought  not  to  allow  it  to  the  Com- 
pany except  in  cases  in  which  they  clearly  bring  themselves 
within  the  words  of  the  act.] 

IV*  The  next  point  is  as  to  the  right  of  the  defendants  to  Fourth  point. 
set  up  jus  tertii,  assuming  the  bankrupts  to  have  been  the 
reputed  owners.  No  case  has  been  met  with  in  which 
others  than  assignees  have  been  allowed  to  set  up  the 
reputed  ownership,  but  that  may  be  owing  to  the  case 
having  but  rarely  occurred.  If  the  defendants  cannot  do 
so,  the  consequence  will  be  that  they  will  be  obliged  to  pay 
the  value  of  the  goods  to  the  plaintiff;  and  in  the  action 
now  pending  between  the  assignees  and  the  defendants, 
they  will  be  obliged  to  pay  the  amount  over  again. 

V.  The  goods  were  in  the  order  and  disposition  of  the  bank-  Fifth  point. 
rapts.  The  facts  are  abundant  to  shew  that  all  the  world  might 
have  given  them  credit  as  being  the  true  owners.  The  true 
owner,  by  enabling  Cox  so  to  deal  with  them  that  he  could 
invest  the  baukrupts  with  the  reputed  ownership,  has  con- 
tented to  the  goods  beiug  in  their  order  and  disposition. 
[Taunton,  J.  They  have  not  the  consent  of  the  true  owner, 
but  the  consent  of  a  party  dealing  with  the  goods  as  the 
true  owner.] 

Sir  JT.  Scarlett,  in  reply.  This  case  differs  from  the  several 
cases  cited  in  this,  that  the  sale  here  constitutes  the  real 
injury  to  the  plaintiff.     Until  the  sale,  there  was  no  aspor* 
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tation  of  which  the  plaintiff  could  complain.     In  the  cases 
cited,  the  seizure  was  the  substantial  grievance.     It  is  also 
v.  observable  that  in  those  cases  there  was  only  a  repetition  of 

Swansea      ^    8ame  acts .  whereas  here  is  an  act  from  which  no  da- 

Canal  ... 

Company,     mage  arises  to  the  plaintiff,  followed  by  an  act  from  which 

damage  does  arise.  In  such  a  case,  it  would  be  an  unjust 
construction  of  the  act,  to  say  that  the  limitation  shall  run 
from  an  act  which  is  innocent.  [Patteson,  J.  The  wrong- 
fulness of  the  sale  depends  upon  the  wrongfulness  of  the 
seizure.  Must  not  the  sale  therefore  have  reference  back  r] 
The  seizure  was  no  act  of  trespass  as  against  the  plaintiff, 
until  the  removal.  If  a  party  lets  a  house  and  goods,  and 
another  seizes,  and  does  not  sell,  the  goods,  the  lessor  can- 
not maintain  trespass,  because  he  had  not  the  possession ;  „ 
but  if  they  were  sold,  he  could  maintain  trespass,  because^ 
he  had  the  right  of  possession.  The  damage  done  to  th 
plaintiff  was  not  in  the  seizure,  but  in  the  subsequen 
asportation. 
Fifth  point.  With  regard  to  the  question,  whether  the  goods  were  i 

the  order  and  disposition  of  the  bankrupts  with  the  consent 
of  the  true  owner ;  it  is  going  very  far  to  say  that  it  is  sufficient, 
if  the  bankrupt  have  the  goods,  with  the  consent  of  a  party 
who  has  the  consent  of  the  true  owner  to  his  own  pos- 
session.   The  bankrupt  himself  must  have  the  consent  of 
the  true  owner.     There   is  nothing  here  from   which  the 
consent  of  the  true  owner  can  be  inferred.     On  the  con- 
trary, it  is  very  improbable  that  the  plaintiff  would  have 
cousented  to  the  sale  by  the  mortgagor  to  Mercer  &  Co. 
[Patteson,  J.  The  onus  of  proving  the  consent  lies  on  the 
defendants*     The  case  does  not  state  it  as  an  actual  fact, 
nor  does  it  state  any  facts  from  which  it  can  be  inferred.] 
The  assignees  themselves  therefore  could  maintain  no  title 
to  the  goods,  even  supposing  that,  under  the  circumstances 
of  the  case,  the  bankrupts  could  be  considered  as  having  the 
possession  at  the  time  of  their  bankruptcy  ;  which  may  well 
be  doubted,  as  the  seizure  by  the  defendants  was  previous 
to  the  act  of  bankruptcy. 
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Lord  Denman,  C.J. — We  are  agreed   upon  all  the         1834. 
point*  except  that  as  to  the  limitation,  which  we  will  look 
into.     We  think  that  all  the  other  points  are  clearly  with 
the  plaintiff.  Swansea 

Canal 
Cur.  adv.  vult.  Company. 

On  a  subsequent  day  in  this  term.  Lord  Denman,  C.  J., 
delivered  the  judgment  of  the  Court  as  follows  :— 

In  this  case  the  Court  having  in  the  course  of  the  argu- 
ment decided  two  points  in  the  plaintiff's  favour,  viz.  that 
he  had  sufficient  property  and  right  of  possession  to  entitle 
him  to  maintain  the  action,  and  that  the  defendants  had  no 
right  to  convert  his  goods,  wished  for  an  opportunity  of 
considering  whether  the  first  objection  was  well  founded.  First  point. 
It  arose  upon  the  123d  clause  of  the  Canal  Company's  act, 
under  which  every  action   brought  against  them   for  any 
thing  done  by  them  is  to  be  commenced  within  six  calendar 
months  next  after  the  fact  committed,  or  in  case  there  shall 
be  a  continuation  of  damages,  then   within   six   calendar 
months  next  after  the  doing  or  committing  such  damage 
shall  have  ceased.     The  plaintiff  here  brought  trover  for 
certain  goods  and  boats,  which  had  been  mortgaged  to  his 
intestate,  and  which  were  by  the  mortgagor  leased  to  certain 
persons  residing  near  the  canal.     These  goods  had  been 
unlawfully  seized  as  a  distress  for  tolls  claimed  to  be  due 
from  the  person  in   possession,  by  the  defendants,  more 
than  six  months  before  action,  but  had  afterwards  been  sold 
within  the  six  months.     The  defendants  argued  that  the 
seizure  by  them  was  the  fact  committed,  whence  the  action 
was  brought  too  late;  but  the  plaintiff  claimed  the  right  to 
treat  the  act  of  sale  as  the  fact  committed  ;  and  we  are  of 
opinion  he  may  do  so.     If  this  action  had  been  brought  by 
the  mortgagor's  lessee,  being  in  possession  of  the  property, 
the  cases  of  Godin  v.  Ferris  (a)  and  Crook  v.  M' lavish  (b) 
are  strong  to  shew  that  it  must  have  been  within  the  limited 
period  after  the  first  unlawful  seizure ;  and  the  Court  might 

(a)  2  H.  Bin.  14.  (6)  1  Bingh.  167 ;  6  B.  Moore,  263. 
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have  found  it  difficult  to  say  that  his  resorting  to  an  action 

of  trover  instead  of  bringing  an  action  of  trespass  could 

have   extended  his   rights.     But   the  plaintiff'  suffered  no 

injury  from  the  trespass  committed  on  his  goods  while  they 

were  in  the  possession  of  another.   The  damage  that  was 

first  done  to  him  arose  from  the  sale ;  by  which  the  goods 

were  placed  beyond  his  reach,  and  converted  to  the  use  of 

the  defendants,  at  a  time  when  the  plaintiff 'was  entitled  to 

the  possession  of  them.     We  therefore  think  the  plaintiff 

has  brought  his  action  within  six  months  of  the  fact  com" 

mitted. 

Judgment  for  the  plaintiff. 


Moore  and  another  v.  Taylor. 

Upon  an  in-      ASSUMPSIT  on  a  policy  of  assurance  upon  the  hull  ancL 
surance  from  .  ._  XT.  n 

England  to       materials  of  the  Decagon,  at  and  from  St.  Vincent,  liar — 

Barbadoes,       badoes,  or  all  or  any  of  the  West  India  colonies  (Jamaican 

and  all  or  any  .  . 

of  the  West      and  St.  Domingo  excepted),  to  her  port  or  ports  of  discharge, 

T    A'  1 

ii?es,ato°co"  -  allc*  'oac^ng  in  lne  United  Kingdom,  during  her  stay  there, 
tinue  until  the  and  thence  back  to  Barbadoes  and  all  or  any  of  the  West 
arrived  at  her  Ind'a  colonies  (Jamaica  and  St.  Domingo  excepted) ;  be- 

final  port  of    ginning  the  adventure  upon  the  said  ship,  &c.  at  St.  Vincent, 
dtic/iarge,  the  .  .  .  ..  . 

risk  terminates  or  wheresoever  loaded,  to  continue  until  the  ship,  with  all 

on  the  dis-       ner  tackle  &c,    and  goods  and   merchandize  whatsoever, 
charge  of  the  '  °  ... 

outward  cargo  should  be  arrived  at  her  final  port  as  aforesaid,  with  liberty 

colonies      °    to  Procee(^   an{^  san*  to>  anc^  touch  and  stay  at,  any  ports 

The  cargo     and  places  whatsoever,  and  to  load  or  unload  goods  at  all 

landed  at  Bar-  places  she  might  call  at.     The  declaration  alleged  a  total 

badoes,  with     ioss  Dy  perils  of  the  seas.    At  the  trial  before  Denman,  C.  J., 
the  exception  ...  ~    ..  ,.    ..        -        .         „..  . 

of  coals  and     at  the  sittings    at  Guildhall,   after  last  Hilary  term,  the 

%?£&&  fo,lowing  factS  aPP«»red-- 
serving  as  bal- 
last, (though  of  greater  weight  than  was  requisite  for  that  purpose,)  but  used  in  the  West 
Indies  also  as  merchandize,  the  ship  is  lost  in  Barbadoes  while  about  to  proceed  to 
another  colony  with  the  bricks  and  coals,  and  with  other  articles  loaded  there.  It  is  a 
question  for  the  jury  to  decide,  whether,  notwithstanding  the  coals  and  bricks  remaining 
on  board,  the  outward  cargo  had  not  been  substantially  discharged  before  the  loss  oc- 
curred. 
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10th  May,  1831.    The  Decagon,  a  brig  of  200  tons  bur-        1834. 
then,  being  laden  at  Barbadoes,  sailed  thence  for  Liverpool. 

June  1831,  the  Decagon  arrived  at  Liverpool. 

In  pursuance  of  an  order  sent  by  the  plaintiffs  (who  are 
merchants  in  Barbadoes)  to  their  correspondents  at  Liver- 
pool, the  latter,  as  soon  as  the  cargo  of  the  Decagon  was 
discharged,  loaded  her  with  a  return  cargo,  which  was  in- 
voiced at  about  730/.  This  cargo,  so  ordered  and  put  on 
board,  consisted  in  part  of  39  tons  of  coals  in  bulk,  and  15,000 
bricks,  which  would  be  equal  to  20  or  30  tons  more ;  which 
coals  and  bricks  were  invoiced  at  19/*  10$.  and  25/.  10s, 

1st  July,  1831,  the  Decagon  sailed  from  Liverpool  with  her 
cargo  on  board,  and  on  2d  August  she  arrived  at  Barbadoes, 
where  the  cargo  was  entered  inwards  in  the  usual  way. 

31st  July,  1831.     Previously  to  the  arrival  of  the  Deca- 
gon at  Barbadoes  the  plaintiffs  wrote  a  letter  to  their  cor- 
respondent at  Berbice,  stating  that  they  had  determined 
(and,  in  fact,  they  had  determined)  on  sending  the  Decagon 
over  to  Berbice  "  with  as  many  molasses-puncheons  as  she 
could  carry,  besides  the  coals  and  bricks  that  she  ballasted 
with,"  and  requested  the  correspondent  to  procure  a  cargo 
of  molasses  for  the  English  market.     They  also  wrote  to 
their  correspondent  at  Demerara,  requesting  him  to  pro- 
cure a  cargo  of  molasses  for  the  Decagon,  in  case  the  cor- 
respondent at  Berbice  should  write  to  say  that  he  could  not 
procure  the  article  upon  the  terms  prescribed  to  him.    Pre- 
viously to  the  10th  of  August  the  whole  of  the  cargo 
shipped  on  board  the  Decagon  at  Liverpool  was  discharged, 
except  the  coals  and  bricks.    The  coals  and  bricks  were 
loose  at  the  bottom  of  the  vessel,  and  she  could  not  safely 
have  proceeded  to  Demerara  or  Berbice,  without  the  coals 
and  bricks,  or  something  which  might  serve  as  ballast  on 
board ;  but  coals  and  bricks  sent  from  England  in  return 
ships  are  regular  articles  of  merchandize   in  the  various 
West  India  islands.  The  plaintiffs,  without  thereby  causing 
any  delay,  put  on  board  the  Decagon  iu  Barbadoes  330 
empty  molasses  casks,  being  about  as  many  as,  when  filled, 
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the  vessel  could  carry.     If  the  vessel  had  arrived  safely  at 
Demerara  or  Berbice,  she  would  at  one  or  other  of  them, 
according  to  circumstances,  have  discharged  and  sold  the 
coals  and  bricks,  and  have  loaded  a  cargo  of  molasses  for 
the  United  Kingdom,  if  molasses  could  have  been  obtained, 
and  in  such  case  the  casks  would  have  been  filled  with 
molasses.     On  the  10th  August  the  casks  were  all  on  board, 
and  on  that  day  the  plaintiffs  made  out  the  shipping  docu- 
ments for  the  coals,   bricks,    and  empty  casks,    it  being 
intended  to  have  formally  completed  them  on  the  following 
day.     On  the  same  day  the  Decagon  was  advertised  in  the 
public  books  of  the  arrivals  and  departures  of  vessels,  to 
sail  on  the  following  day.     On   the  same  night,  or  in  the 
morning  of  the  11th  August,  the  vessel  was  totally  lost  in 
a  hurricane.     The  plaintiffs  contended  that  the  vessel  was 
protected  at  the  time  of  the  loss,  for  that  she  had  not  yet 
arrived  at  her  final  port,  according  to  the  terms  of  the  policy; 
that  by  the  words  "  final  port"  was  meant  the  last  port  in 
geographical  order  at  which  the  vessel  might  touch,  with- 
out reference  to  the  state  of  her  cargo.     For  the  defendant 
it  was  contended,  that  by  "  final  port "  was  intended  "  final 
port  of  discharge,"  and   that,  therefore,  the  only  question 
was,  whether   the  cargo  was  substantially  discharged   at 
Barbadoes :  and  the  case  of  Inglis  v.  Vaux  (a)  was  relied 
on  for  the  defence.      The  Lord  Chief  Justice  directed  the 
jury  to  find  for  the  defendant,  in  case  they  thought  that  the 
cargo   had    been   substantially  discharged   at  Barbadoes; 
otherwise  for  the  plaintiffs.    The  jury  found  for  the  defend- 
ant, and  stated  that  they  thought  the  cargo  had  been  sub- 
stantially discharged  at  Barbadoes. 


Sir  J.  Scarlett  now  moved  for  a  new  trial.     The  plain- 
tiffs are  entitled  to  a  new  trial  on  one  of  these  two  grouuds 
either  there  was  a  misdirection   by  the  learned  judge ;  o 
if  the   direction  was   right,   the  verdict  was   against  tl 
evidence. 


(a)  3  Campb.  437. 
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I.  In  the  direction  to  the  jury,  the  policy  was  treated         1834. 
as  covering  the  ship  only  until  she  arrived  at  her  port  of 
discharge.     It  is  submitted,  however,  that  this  is  not  the 
correct  construction  of  the  instrument,  but  that  the  vessel 
might  go,  as  a  seeking  ship,  from  island  to  island,  in  geo-  MUdirect^on. 
graphical  order,  until  she  arrived  at  the  last  port,   or  at 

some  port  where  she  obtained  a  homeward  cargo.  Inglis 
v,  Vaux  (a)  is  not  a  parallel  case,  because  there  the  vessel, 
at  the  time  of  the  loss,  was  actually  staying  in  a  port,  as 
well  for  the  purpose  of  procuring  a  homeward  cargo,  as 
for  that  of  disposing  of  the  remnant  of  the  outward  cargo. 

II.  The  evidence  does  not  support  the  finding,   that  Second  point: 

Barbadoes  was  the  final  port  of  discharge,  supposing:  that  Ver.dict    . 

.r  °  '       rr         °  against  evi- 

to  be  the  proper  question.      The  coals  and   bricks,  the  deuce. 
weight  of  which  was  far  more  than  was  requisite  for  bal- 
last, constituted  a  part  of  the  cargo,  and  were  not  pro- 
perly considered  as  ballast.      Until  these  articles  were  dis- 
charged, therefore,  the  risk  continued. 

Little  dale,  C.  J. — I  think,  that  if  I  had  been  on  the  Second  point. 
jury,  I  should  have  come  to  a  different  conclusion.  1 
should  have  thought  that  the  coals  and  bricks  were  too 
large  a  part  of  the  cargo  to  be  properly  considered  as 
ballast.  I  have  no  doubt  but  that  they  were  taken  as  ballast, 
but  I  should  think  that  they  were  also  taken  as  merchandize. 
It  was  a  question  for  the  jury,  whether  the  vessel  had 
substantially  discharged  her  cargo,  and  though  I  should 
have  thought  differently  from  them,  yet  I  do  not  see  that 
they  are  so  wrong  that  we  ought  to  interfere. 

With  respect  to  the  question  upon  the  words  of  the  First  point  . 
policy,  the  object  of  the  policy  was,  I  think,  to  cover  the 
ship  whilst  carrying  merchandize  to  England  and  during 
her  return  to  the  West  Indies  with  a  cargo,  until  she  had 
substantially  performed  her  voyage.  That,  I  think,  is  the 
meaning  of  the  words,  and  that  when  the  vessel  bad  dis- 

(a)  3  Campb.  437, 
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charged  her  merchandize  the  risk  was  at  an  end.  I  do  not 
agree  with  what  Sir  J.  Scarlett  says,  that  the  policy  attaches 
upon  the  ship  after  she  leaves  her  port  of  discharge  and 
becomes  a  seeking  ship. 


First  point. 


Second  point. 


Parke,  J. — I  am  of  the  same  opinion  upon  the  con- 
struction of  the  policy.      It  is  contended  that  the  ship  was 
protected,  not  only  in  going  and  returning  to  and  from 
England,   but  also  whilst  she  was  seeking  in    the  West 
Indies  for  a  fresh  cargo  with  which  to  return  to  England. 
This  is   too  large  a  construction.     I  think  she  was  only 
protected  in  going  to  England  and  back  again  to  her  final 
port,  which,  I  think,  means  Barbadoes  or  any  other  port 
in  the  West  Indies  at  which  she  discharged  her  cargo.     The 
words  "  final  port  as  aforesaid,"  in  the  latter  part  of  the 
policy,  are  explained  by  reference  to  the  former  part  of  that 
instrument.  The  construction  which  we  put  upon  this  is  the 
same  as  was  put  upon  the  policy  in  Inglis  v.  Vaux,  which  I 
think  not  distinguishable.     Then  the  question  for  the  jury, 
which  was  left  to  them,  (and,  as  I  think,  properly  left,)  was, 
whether  they  thought  that  the  discharge  which  took  place 
at  Barbadoes  was  a  discharge  of  the  whole  cargo ; — whe- 
ther, in  fact,  that  which  remained  on  board  was  intended 
to  be  dealt  with  as  merchandize  or  as  ballast?    As  the  ship 
was  a  seeking  ship,  some  ballast  was  necessary ;  and  if  this 
was  intended  as  ballast,  the  merchandize  must  be  considered 
as  having  been  discharged,  and  the  risk  of  the  underwriters 
was  at  an  end.     This  was  a  question  for  the  jury. 

I  am  not  to  say  whether  I  should  have  come  to  the 
same  conclusion.  Certainly  the  quantity  was  very  large  to 
be  treated  as  ballast  merely,  and  perhaps  I  should  have 
differed,  but  still  it  was  for  the  jury  to  say  whether  it  was 
intended  for  ballast.  The  plaintiffs,  in  their  letter  of  30th 
of  July,  treat  the  coals  and  bricks  as  ballast.  Under  all 
the  circumstances  it  was  for  the  jury  to  decide;  and  it  is 
impossible  for  us  to  say  that  they  have  done  wrong. 
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Patteson,  J. — I  think  the  words  u  at  her  final  port  as  1834. 
aforesaid  "  must  mean  "  at  her  final  port  of  discharge." 
Therefore  it  came  to  be  a  question  for  the  jury.  Have  they 
come  to  so  wrong  a  conclusion  that  we  must  interfere  ?  I  do 
not  see  that  they  have  come  to  a  wrong  conclusion  at  all. 
They  are  the  best  judges.  It  is  true  that  there  were  strong 
circumstances  against  their  finding ;  but  then,  on  the  other 
hand,  there  is  the  letter  of  the  parties  to  be  set  against 
those  circumstances. 

Rule  refused. 


The  King  v.  The  Churchwardens  of  Clerkenwell. 

X*  RENCH  obtained   a  rule   calling  upon   the   church-  By  a  local 
wardens  of  the  parish  of  St.  James,  Clerkenwell,  to  shew  habitants  "of 

cause  why  a  mandamus  should  not  issue,  commanding  them  the  parish  of 
.  .  Clerkenwell 

to  set  aside  a  certain  election  of  guardians  of  the  poor  of  pacing  church 

the  said  parish,  and  commanding  them  to  hold  a  vestry  for  an"  P°orrates 

.  .  were  empow- 

the  purpose  of  electing  four  persons  to  be  such  guardians,  ered  to  elect 
and  to  proceed  in  such  election  under  the  provisions  of  the  f^Doo"9  jn 
local  act  of  15  Geo.  3,  instead  of  those  of  58  Geo.  3.  c.  69.  the  vestry  act 

By  a  local  act,  15  Geo.  3,c.  xxiii,  certain  individuals  were  gg\  which 
appointed  the  guardians  or  governors  of  the  poor,  within  regulates  the 
the  parish  of  St.  James,  Clerkenwell,  and  the  inhabitants  of  in  vestries,  is  a 
the  parish  (paying  to  the  rates  for  church  and  poor)  were  P™vlso  lh*t 
authorized,  in  case  of  the  death,  refusal  to  act,  or  removing  not  affect  the 
out  of  the  parish,  of  any  of  the  guardians,  to  assemble  in  "|  of^otine 
the  vestry-room  on  Tuesday  in  Easter  week,  or  within  one  in  any  vestry 
month  after,  to  elect  and  appoint  other  persons  to  be  guar-  usage  or  DV  a 

dians  or  governors,  in  the  room  of  such  persons  dying,  re-  special  act. 
r    .  6  .  r    ,  .  \  J    6  Held,  that  this 

fusing  to  act,  or  removing  out  of  the  parish.  pro viso  did  not 

By  the  8th  section  of  58  Geo.  3,  c.  69, "  for  the  regula-  ^h'ofC 

tion  of  parish  vestries/'  it  was  provided  that  nothing  in  that  from  the  ope- 
ration of  58 
Geo.  3,  c.  69, 

and  that  to  bring  a  vestry  within  the  exception  it  must  have  a  peculiar  constitution. 
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1834.        act  contained,  should  extend  to  take  away,  lessen,  prejudice, 

v^^^-;      or  affect  the  powers  of  any  vestry  or  meeting  holden  in  any 

v  township  or  place,  by  virtue  of  any  special  act  or  acts,  or  of 

The  Church-   anv  ancient  and  special  usage  or  custom,  or  to  change  or 
wardens  of  .   .         *  ° 

Clerken-     anect  the  right  or  manner  of  voting  m  any  vestry  or  meet- 
well.        jng  80  holden. 

Four  vacancies  having  occurred,  a  public  vestry  was  held 
on  the  1st  of  May  for  the  purpose  of  electing  four  new 
guardians  of  the  poor.  Several  candidates  were  then  pro- 
posed, and  the  meeting  was  adjourned  for  the  more  con- 
venient taking  of  the  poll.  The  votes  were,  at  the  adjourned 
meeting,  received  according  to  the  mode  prescribed  by  the 
third  section  of  58  Geo.  3,  c.  69.  (a) 

Campbell,  A.  G.  and  Bodkin,  now  shewed  cause.    Two 
answers  may  be  given  to  this  application. 
First  point:  I*  The  election  has  taken  place,  and  therefore  the  proper 

Mandamus       course  to  displace  the  persons  filling  the  office,  is  to  apply 

not  proper  .  r  '  . 

remedy.  to  this  Court,  not  for  a  mandamus,  but  for  an  information  in 

the  nature  of  a  quo  warranto. 

Second  point:       H-  The  election  is  in  conformity  with  the  provisions  of 

Proviso  in  58    53  Qe0t  3  c#  gy^  and  this  vestry  is  not  within  the  proviso  of 
Ceo.  3,  c.  69,  .  .  . ,. 

applicable  to     the  eighth  section  of  that  statute.     A  vestry  to  be  withm 

select  vestries    ^e  meanU|g  0f  tlie  eighth  section,  must  be  a  limited  vestry, 

existing  by  immemorial  usage  or  by  statute ; — in  popular 
language,  a  select  vestry. 

Sir  James  Scarlett  and  Erie,  in  support  of  the  rule. 
First  point.  J#  A  mandamus  is  the  proper  remedy,  for  a  quo  warranto 

could  not  be  granted  in  such  a  case  as  this.  The  only  case 
which  appears  to  the  contrary  is  Rex  v.  The  Trustees  y 
Whitehaven  Harbour.  [Detiman,  C.  J.  The  Trustees  of 
Whitehaven  Harbour  are,  in  some  sort,  commissioners.] 

(o)  Which  gives  to  each  inhabit-  teut  of  six  votes;  and  to  person5 

ant  rated  for  less    than  50/.   one  jointly  rated,  a  right  to  vote  V 

vote,  and  to  every  inhabitant  rated  cording  to  the  proportion  bort* 

for  more  than  50/.  one    vote  in  by  each, 
respect  of  each  25/.,  to  the  ex- 
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II.  This  is  a  vestry  within  the  exception  made  by  the 
eighth  section  of  58  Geo.  3,  c.  69.  The  vestry  is  held 
under  the  local  act  and  for  the  purposes  of  that  act.  v. 

The  Church- 
wardens of 

Lord  Denman,  C.J. — Itis  not  necessary  to  decide  whe-     Clerken- 

ther  a  mandamus  or  an  information  in  the  nature  of  a  quo  „ 

Second  point : 
warranto  is  the  proper  remedy  in  this  case.  The  first  ques- 
tion is,  whether  the  meeting  was  protected  by  the  eighth 
section  of  the  58  Geo.  3,  c.  69-  We  do  not  find  in  the 
local  act  any  thing  which  creates  a  peculiar  constitution  or 
power,  such  as  it  was  the  object  of  this  eighth  section 
protect. 

Littledale,  J.,  Patteson,  J.,  and  Williams,  J., 
concurred. 

Rule  discharged  with  costs. 


Rex  v.  The  Archdeacon  of  Chester. 

Jr  .  POLLOCK  had  obtained  a  rule  nisi  calling  upon  the  Where  a 
Rev.  Umvin  Clarke,  archdeacon  of  Chester,  to  shew  cause  ei^on  0f 

why  a  mandamus  should  not  issue,  commanding  him  to  churchwar- 

1       1         1  r  x «       1  dens  tRke9 

swear  in  certain  persons  as  churchwardens  of  Manchester,  place  in  the 

The  grounds  stated  in  the  rule  were,  that  the  applicants  Pansh  church, 

0  '  ■*  in  pursuance 

were  duly  elected,  that  a  certain  adjournment  of  the  meeting  of  a  notice 
for  the  election  of  the  churchwardens  was  irregular  and  roeetjne  would 

illegal,  and  that  a  poll  taken  on  the  day  following  was  not  be  held  at  the 
,    .         ,  parish  church, 

duly  taken.  and  that  in 

The  facts  as  stated  upon  the  affidavits  appeared  to  be  c,a8e.5f°'}| 
these : — It  had  been   the   general  usage  of  the   parish  of  manded  the 
Manchester,  without  any  special  notice,  to  meet  annually  at  me?tmB  w.°"  ^ 
the  collegiate  and  parish  church,  in  Manchester,  on  Easter  ly  adjourned 

to  the  Town 
Hall,  the 
chairman  may,  upon  a  poll  being  demanded,  adjourn  the  meeting  to  the  Town  Hall,  al- 
though a  majority  of  the  voters  present  object  to  such  adjournment. 

The  right  of  adjourning  the  business  in  progress  at  a  meeting,  is  vested  in  the  persons 
assembled,  and  not  in  the  chairman. 

VOL.  III.  F    F 
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1834.        Tuesday,  for  the   election  of  churchwardens  &c. ;  and  it 
v^s^>/       was  customary  also  for  the  retiring  churchwardens,  &c.,  to 
v  produce  at  such  meeting  a  list  of  persons  whom  they  recom- 

The  Archdea-  mended  as  their  successors.  Shortly  before  Easter,  in  1833, 
Chester,  the  then  churchwardens  &c,  anticipating  that  other  persons 
than  those  recommended  by  themselves  would  be  put  in 
nomination,  gave  notice  that  a  meeting  of  the  inhabitants 
would  be  held  in  the  parish  church  on  Tuesday  the  9th  of 
April  then  next,  at  1 1  o'clock  a.  m.,  for  the  appointment  of 
churchwardens  &c.  for  the  year  ensuing,  and  that  if  a  poll 
were  demanded,  the  meeting  would  be  immediately  adjourned 
to  the  Town  Hall  in  Manchester ;  the  poll  to  be  kept  open 
till  four  o'clock  p.  m.  of  that  day,  and  to  be  continued  from 
day  to  day  at  the  Town  Hall  from  ten  a.  m.  until  four  p.  m. 
of  each  day  up  to  the  l6th  April.  A  meeting  was  on  the 
9th  April  held  at  the  parish  church  in  pursuance  of  such 
notice,  and  on  that  occasion  the  senior  churchwarden  read 
a  list  of  persons  whom  the  retiring  churchwardens  &c. 
recommended  as  their  successors,  and  moved  that  such  list 
should  be  adopted  by  the  meeting.  Other  lists  were  pre- 
sented by  other  parties,  and  amongst  these  a  list  containing 
the  names  of  the  persons  now  claiming  to  be  sworn  in. 
This  latter  list  was  carried  by  a  large  majority  of  the  rate- 
payers present.  A  poll  being  demanded,  the  senior  church- 
warden, as  chairman,  refused  to  permit  the  poll  to  be  taken 
in  the  church,  and  adjourned  the  meeting  for  that  purpose 
to  the  Town  Hall,  according  to  the  notice.  The  majority 
of  persons  present  refused  to  assent  to  the  adjournment, 
but,  nevertheless,  the  poll  proceeded  at  the  Town  Hall,  and 
terminated  in  favour  of  the  list  presented  by  the  church- 
wardens. The  archdeacon,  whose  duty  it  is  to  swear  in  the 
churchwardens  &c,  administered  the  oath  to  the  persons 
who  obtained  the  majority  upon  the  poll  at  the  Town  Hall, 
and  refused  to  swear  in  the  present  applicants. 

Sir  J.  Scarlett  and  Starkie,  now  shewed  cause.      The 
churchwardens,  supposing  that  great  multitudes  would  at- 
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I,  gavfe  notice  that  if  a  poll  were  demanded  the  meeting        1834. 

Id  be  held  in  theTWh  Hall.  ["Lord  Deriman,  C.J.  The     _    C^   l 

*"  •     i         •  *"e  King 

ce  appears  to  us  to  be  very  proper,  unless  there  is  an  v. 

lority  to  the  contrary.     There  is  a  case  in  Strange's  Re-  ™e £*$**' 

9(a),  which  decides  that  the  meeting  cannot  be  adjourned      Chester. 

he  chairman  without  the  consent  of  the  meeting;  but 

case  does  not  appear  applicable  to  the  particular  cir- 

istances  of  this  case.] 

'.  Pollock  and  Rushton,  contra.  Stoughton  v.  Rey- 
s(b)  shews  that  if  a  meeting  is  called,  the  right  of 
liniment  is  not  in  the  chairman.  If  then  the  chairman 
no  right  to  adjourn  the  meeting,  he  cannot,  giving 
ce  of  an  intention  to  do  so  in  case  a  poll  shbiild  be 
anded,  make  that  legal  which  would  otherwise  be  illegal. 
rd  Denman,  C.  J.  The  churchwardens  appoint  two 
rent  meetings  for  two  distinct  purposes.]  They  had  no 
t  to  appoint  two  meetings.  If  the  previous  notice  by  the 
-chwardens  could  make  the  adjournment  legal,  it  would 
\  been  equally  so  if  the  chairman  had  given  the  notice 
le  church  previously  to  commencing  the  business.  The 
umment  was  opposed  by  a  large  majority  of  the  rate- 
;rs,  and  was  made  in  defiance  of  their  objection. 

ord  Denman,  C.  J. — The  objection  to  the  election, 
:h  is  ingeniously  put,  does  not  apply.  Those  who 
mon  the  meeting  may  lay  down  the  proper  order  of 
ling  it.  If  the  church  is  not  a  convenient  or  an  appio- 
te  place  for  taking  a  poll,  they  may  say  at  what  other 
e  that  part  of  the  business  shall  be  transacted.  It  is 
insinuated  that  there  has  been  any  surprise,  or  that  any 
stice  has  been  committed.  If  the  case  which  has  been 
1  from  Strange's  Reports  applied,  we  should  of  course 
in  accordance  with  it,  but  I  think  that  it  does  not  apply, 
at  was  there  decided,  is,  that  the  chairman  has  no  right 
djourn  the  business  in  progress  at  the  meeting,  but  that 

»  Stoughton  v.  lleynolds,  2  Str.  1045.        (6)  2  Strange,  1045. 
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the  power  of  adjournment  is  in  the  meeting  at  large.  Here 
neither  the  meeting  for  the  show  of  hands  nor  that  for  the 
taking  of  the  poll  was  adjourned  by  the  chairman.     The 

The  Archdea-  partjes  nave  done  right,  and  this  rule  must  therefore  be  dis- 
con  of  r  o     / 


1834. 

The  Kino 

v. 


Chester. 


charged. 


Littledale,  J. — I  am  of  the  same  opinion.  In  the 
common  course  of  things  the  person  who  calls  a  meeting 
has  a  right  to  say,  that  the  meeting  for  the  shew  of  hands 
shall  be  held  at  one  place,  but  that  if  a  poll  be  demanded, 
the  meeting  shall  be  adjourned  at  another  place  more  con- 
venient for  the  taking  of  the  poll. 

Patteson,  J. — The  fallacy  of  Mr.  Pollock's  argument » 
palpable.     An  objection  might  have  been  successfully  made 
if  the  churchwarden  had  said,  if  a  poll  is  demanded  I  will 
exercise  a  discretionary  power  as  to  the  adjournment  of  the 
meeting.     Here  the  adjournment  was  part  of  the  original 
notice. 


Williams,  J.,  concurred. 


Rule  discharged. 


When  de- 
posits are 
made  in  a 
savings*  bank 
by  a  benefit 


The  King  v.  The  Trustees  and  Managers  of  the  VVitham 

Savings'  Bank. 

A 

Rule  calling  upon  these  trustees  and  managers  to  shew 
cause  why  a  mandamus  should  not  issue,  requiring  them  to 
appoint  an  arbitrator,  under  9  Geo.  4,  c.  92,  s.  45,  to  settle 


society,  of 

whom  a  part  have  since  been  expelled  by  an  order  of  magistrates  who  had  no  authority 
to  interpose,  the  managers  of  the  bank  are  not  compellable,  upon  the  application  of  the 
members  so  illegally  expelled,  to  appoint  an  arbitrator  to  settle  disputes  as  between 
such  managers  and  the  depositors. 

Nor,  in  any  case,  where  deposits  have  been  made  on  behalf  of  a  society,  are  the  manag- 
ers compellable  to  appoint  an  arbitrator  upon  the  application  of  individual  members,  not 
being  the  representatives  of  the  whole  or  of  a  majority  of  such  society. 

Magistrates  have  no  authority,  under  49  Geo.  3,  c.  125,  to  make  orders  enforcing 
rules  of  a  benefit  society  which  have  not  been  duly  inrolled. 
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certain  disputes  alleged  to  have  arisen  between  them  and         1834. 
the  applicants,  had  been  obtained   upon  affidavits,  from 
which  the  facts  appeared  to  be  as  follows  :  v. 

Deposits  had  been  made  in  the  Witham  Savings'  Bank  eof  [jj*  ees 
by  the  steward  and  officers  of  "  The  Sons  of  (Economy"  Witham 
benefit  society,  in  the  name  of  the  society.  This  society  Bank 
had  been  established  in  1804,  and  it  rules  inrolled.  After- 
wards, by  a  resolution  of  the  society,  new  rules  (not  in- 
rolled)  were  adopted  and  acted  upon  for  several  years,  at 
the  end  of  which  it  was  resolved  to  return  to  the  original 
rules,  and  these  have  not  since  been  inrolled.  The  16th 
regulation  of  the  original  society  rendered  a  party  who 
attempted  to  break  up  the  society  liable  to  fine  and  exclusion. 
A  majority  of  the  members  (including  the  present  applicants, 
wbo  were  at  the  time  stewards  and  officers  of  the  society,) 
subsequently  to  making  the  deposits  above  mentioned, 
agreed  to  certain  resolutions  respecting  the  distribution  of 
a  sum  of  money  then  in  hand;  and  this  being  viewed  by 
some  of  the  members  as  an  attempt  to  dissolve  the  society, 
the  members  who  were  parties  to  the  resolution  were  in 
consequence  expelled  from  the  society  by  an  order  of  magis- 
trates, purporting  to  be  founded  upon  45  Geo.  3,  c.  125. 
The  applicants  denied  the  authority  of  the  magistrates  to 
expel  them,  the  rules  not  having  been  inrolled,  and  claimed 
to  have  the  deposits,  or  such  portion  as  they  had  contri- 
buted, returned  to  them  by  the  savings'  bank.  The  ma- 
nagers of  the  bank  refused  to  do  this,  or  to  refer  the  matter  t 
to  arbitrators,  under  9  Geo.  4,  c.  92,  s.  45. 

R.  V.  Richards  now  shewed  cause.  The  Court  have  no 
power  to  issue  a  mandamus  in  this  case.  The  45th  section 
of  9  Geo.  4,  c.  9%  directs  the  trustees  or  managers  of  the 
savings'  bank  to  appoint  an  arbitrator,  in  case  any  dispute 
shall  arise  between  any  such  institution  and  any  individual 
depositor  therein,  or  any  person  being  or  claiming  to  be 
executor,  administrator,  next  of  kin,  or  creditor  of  any 
deceased  depositor.     This  is  not  one  of  the  cases  contem- 
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plated  by  .that  enactment.    Here,  the  question  which  it 

would  be  necessary  to  decide,  in  order  to  be  able  to  deter 

Vm  mine  whether  the  applicants  were  entitled   to  claim  the 

The  Trustees   deposits,  is,  whether  they  were   lawfully  expelled,    fhe 

Witham      arbitrators  have  no  power  to  inquire  into  and  settle  the 

Bnk  *       disputes  of  the  benefit  society,  or  to  decide  whether  the 

magistrates  were   authorized  in  expelling  the   applicants. 

By  section  5  of  49  Geo.  3,  c.  125,  orders  of  magistrate 

made  under  that  act  are  rendered  conclusive,  and  after  the 

magistrates  have  excluded  any  parties,  the  Court  will  Jjwt 

treat  them  as  depositors.     The  money  was  paid  in  as  the 

money  of  the  whole  society,  and  cannot  now  be  claimed 

by  any  parties  who  do  not  distinctly  appear  to  constitute 

that  society,  or  to  be  its  representatives.     In  Res  v.  Tift 

Cheadle  Savings9  Bank  (a),  which  was  decided  in  the  lijt 

(a)  Rex  v.  The  Trustees  and  Managers  of  the  Cheadle  Savings' 

Bank. 

By  the  rules  of  JENKINS  had  by  the  hands  of  Labdon,  regularly  during  several  years, 

deposited  wkh  '  previously  to  June,  1826,  made  weekly  deposits  in  the  Cheadle  Savinp' 

the  clerk  of  the  Bank,  in  the  names  of  the  children  of  Christopher  Whitworth.    The  rob 

P*1"**  Pur,uant  °f  this  bank  were  entered  in  a  book,  of  which  a  copy  was  deposited  wttb 

c.  130  s.  2*  *°e  c*erk  °^  the  peace,  and  filed  pursuant  to  57  Geo.  3,  c.  130,9.1 

entries  of  depo-  By  one  of  these  rules  all  deposits  were  to  be  entered  in  a  book  kept  for 

sits  are  to  be  flje  purpose,  of  which  the  depositor  was  to  have  a  duplicate.     By  another 

kept  by  the  ru^e  ^"*  ^uP^ca!te  was  to  be  a  voucher  for  the  depositor  and  a  receipt  fcr 

bank  for  that  the  bank  when  delivered  to  them.     In  June,  1826,  Labdon,  by  the  daws 

purpose,  and  of  Jenkins,  withdrew  the  whole  amount  of  the  deposits,  and  delivered  die 

account  book  to  duplicate  account  books  to  the  bank.    Jenkins  subsequently  made  fab 

be  kept  by  the  will,  by  which  he  left  a  considerable  property  to  Whitworth  and  his  cfcO- 

P"rtJ  nuking  dren,  and  died.     After  his  death,  Whitworth  applied  to  the  sayings'  hnk 

which  duplicate  on  behalf  of  l"s  children,  to  receive  the  money  which  had  been  deposited 

is  to  be  a  vouch-  in  their  names,  and  which  he  did  know  to  have  been  withdrawn.    The 

er  for  the  party  managers  of  the  bank  having  refused  to  pay  him  the  amount,  or  to 

and  a  receipt  app°mt  an  arbitrator  under  9  Geo,  4,  c.  9>2,  s.  45,  a  rule  nisi  for  am*n- 

for  the  bank  damus  to  compel  them  to  do  the  one  or  the  other  was  obtained, 
when  handed 

A.  deposited         ^'  ^'  ^<c^ar*  shewed  cause,  and  contended,  that  under  sect  4  rf 
in  the  name  of    57  Geo.  3,  c.  130,  which  was  in  force  at  the  time  of  making  the  deposit^ 
JB.,  and  after- 
wards, without  B.'s  authority,  received  back  the  amount  and  delivered  up  the  duplicate  accoao* 
book  :— Held  that  B.  still  continued  to  be  a  depositor. 

A  party  is  not  entitled  to  a  mandamus  to  compel  a  savings'  bank  to  refer  to  arbitration  uuder 
9  Ceo.  4,  c.  92,  s.  45,  unless  he  shew  hinitclf  to  the  Court  to  be  at  the  time  a  depositor* 
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terth,  the  Court  issued  a  mandamus  to  the  directors  of  that 
bank  to  appoint  an  arbitrator  to  settle  the  disputes  which 
bad  arisen  between  them  and  the  applicants ;  but  that  was 
on  the  ground,  as  observed  by  Patteson,  JM  that  upon 
the  Whole  they  were  to  be  considered  as  the  depositors. 
Tlftse  parties  cannot  be  considered  as  such. 

Khoibles,  contra".  This  is  a  plain  case,  and  comes  exactly 
within  the  meaning  of  the  act.  It  is  quite  clear  that  no 
action  will  lie  against  the  directors  of  a  savings'  bank,  for 
the  recovery  of  deposits,  Crisp  v.  Bunbury  (a)}  and  there- 
parties  depositing  were  bound  by  the  rules  of  the  savings'  bank,  and  that 
infants  being  empowered  to  deposit  by  sect  5,  were  bound  by  the  rules 
equally  with  adults;  that  therefore  these  children  were  bound  by  the 
rules  respecting  the  depositors'  duplicates,  which,  he  contended,  autho- 
rized the  bank  in  paying  over  the  deposits  to  Labdon,  upon  his  producing 
the  duplicates. 

*F.  Kelly,  contra,  contended,  that  the  children  having  been  treated  as 
flie  depositors,  the  trustees  could  hot  be  authorized  in  paying  over  the 
deposit  to  any  one  who  should  apply  with  the  books,  and  that  the  circum- 
stance of  the  money  having  been  paid  in  by  the  hands  of  Labdon,  and 
having  been  originally  the  property  of  Jenkins,  and  not  of  the  children, 
did  not  affect  the  right  of  the  children  to  «laim  the  deposits,  or  at  all 
events  to  have  that  claim  referred  to  arbitrators ;  that  the  object  of  the 
arbitration  clause  in  9  Geo.  4,  c.  92,  was  to  prevent  the  expense  of 
litigation  in  a  very  wide  class  of  cases ;  that  in  terms,  upon  principle, 
and  according  to  the  decision  of  the  Court,  in  Crisp  v.  Bunbury,  (8  Bingh. 
394,  1  Moore  &  Scott,  646,)  the  arbitration  clause  applied  to  disputes 
arising  in  respect  of  deposits  made  before  July,  1828,  when  the  9th  Geo.  4 
came  into  operation  as  well  as  in  respect  of  deposits  made  since  that  time. 
[Patteson,  J.  In  that  case  the  party  continued  a  depositor  until  after  the 
act  of  9  Geo.  4.  Before  the  applicant  can  have  a  locus  standi  in  the 
Court,  he  must  shew  that  he  is  a  depositor,  for  the  question  whether  a 
party  is  a  depositor,  ought  not  to  be  referred  to  the  arbitrator.]  It  is  not 
contended  that  such  question  ought  to  be  referred,  but  it  is  submitted  that 
here  the  children  continued  depositors,  notwithstanding  the  wrongful  act 
of Labdon. 


419 


1834. 


The  King 

v. 

The  Trustees 

of  the 

Cheadle 

Savings' 

Bank. 


Dknm an,  C.  J. — Upon  all  the  circumstances,  the  Court  are  of  opinion 
that  it  is  fit  that  this  case  should  go  to  arbitration. 

Rule  absolute. 


(a)  8  Bingh.  394;  1  Moore  &  Scott,  646. 
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1834.        fore  there  is  no  remedy  except  by  compelling  the  appoint- 
v^-^w       ment  of  arbitrators.     It  is  said  that  the  applicants  have 
V(  been  expelled  from  the  society;  but  this  is  supposed  to 

The  Trustees   jjave   been  done   by  an  order  of  magistrates,  who  had  no 
Witbam      authority  to  do  so,  as  the  rules  of  the  society  were  not 
Savings       inrolled ;   Rex  v.  dikes  (a).      The  enactment  respecting 
the  appointment  of  arbitrators  extends  to  individuals  as 
well  as  to  societies.     The  society  of  "  The  Sons  of  (Eco- 
nomy" are  depositors  within  the  act,  although  their  rules 
are  not  inrolled  so  as  to  constitute  them  a  friendly  society* 
This  application  is  made  on  behalf  of  persons  who  claim 
to  be  the  rightful   stewards  and   officers  of  the   society, 
rather  than  those  who  are  nominally  so.     Rex  v.  Cheadle 
Savings*  Bank,  which  has  been  already  mentioned,  is  very- 
similar  to  this  case.    There  was  in  that  case  much  question, 
whether  Whitworth  had  any  claim  or  not,  and  yet  the  Court 
granted  a  mandamus  for  the  appoiutment  of  arbitrators. 
The  question  which  the  arbitrators  would  have  to  deter- 
mine in  that  case,  was  similar  to  that  which  arises  here, 
namely,  whether  the  applicant  was  the  party  entitled  to 
receive  back  the  deposits.     [Littledale,  J.  Were  the  stew- 
ards who  paid  the  money  in  the  same  that  now  apply  r]    It 
is  not  so  stated. 

Lord  Denman,  C.  J. — As  I  understand  the  facts,  the 
case  stands  thus :  There  is  a  benefit  club,  bearing  the  name 
of  "  The  Sons  of  (Economy,"  which  in  its  corporate 
capacity  pays  in  certain  deposits  to  the  Witham  Savings* 
Bank.  Afterwards  the  society  splits  into  factions,  and  the 
officers  (who  now  claim)  are  expelled,  perhaps  by  illegal 
process.  Under  these  circumstances  they  claim  to  be  the 
officers  of  the  society,  and  in  that  capacity  they  require  a 
return  of  the  deposits.  The  bank  say  "no;  we  .did  not 
receive  these  deposits  from  A.  and  B.  individually,  but 
from  the  club.    We  therefore  will  not  pay  except  to  officers 

(a)  2  Mann.  &  Rvl.  454;  8  Barn.  &  Cressw.  439. 


The  King 

v. 
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whom  we  know  to  be  the  officers."     They  may  reasonably        1834. 
require  that  the  parties  shall  appear  legally  to  be  the  repre- 
sentatives of  the  society.     That  not  having  been  shewn, 
I  think  that  the  rule  must  be  discharged.  ^G  Trustees 

WlTHAM 

Littledale,  J. — I  also   think  that  the  rule  must  be      ^a'ne* 
discharged.    Who  are  the  depositors  ?     It  appears  that  the 
deposits  were  made  in  the  names  of  the  stewards  of  "  The 
Sons  of  (Economy."     By  the  act,  if  any  dispute  arises 
between  depositors  and  the  savings'  bank,    the  depositors 
may  require  to  have  the  matter  referred  to  arbitrators.   If  the 
applicants  represent  the  club,  they  are  entitled  to  have  an 
arbitrator  appointed.     Mr.  Richards  contends  that  they  do 
not   represent  the  club,  because  they  have  been  expelled 
under  49  Geo.  3,  c.  125.     That  is  answered  by  saying  that 
the  rules  were  not  inrolled,  and  that  therefore  the  magis- 
trates had  no  power  to  expel.      I  am  satisfied  that  the 
magistrates  have  no  power  to  act  where  the  rules  are  not 
inrolled ;   and  therefore   I  consider  the   stewards  as  still 
remaining  members  of  the  society  of  "  The  Sons  of  (Eco- 
nomy."    Mr.  Knowles  contends,  that  if  a  number  of  per- 
sons, not  calling  themselves  a  friendly  society,  deposit,  they 
may  apply  for  an  arbitrator,  in  case  of  any  dispute.    I  agree 
that  they  may;  but  the  question  must  be,  do  the  applicants 
in  this  case  represent  those  persons?     The  bank  ought  to 
be  satisfied  that  parties  who  apply  do  so  on  behalf  of  the 
depositors.    The  party  should  be  the  agent,  not  necessarily 
of  all,  but  of  the  majority.     If  an  action  be  brought,  all  the 
parties  claiming  must  join.     So  here,  it  must  appear  that 
the  persons  applying  have  the  authority  of  the  whole,  or  at 
least  of  such  a  majority  as  may  constitute  them  fair  repre- 
sentatives of  the  general  body.     I  asked  whether  the  stew- 
ards now  claiming  were  the  stewards  at  the  time  of  making 
the  deposits.     It  does  not  appear  that  they  were ;  and  the 
deposits  were  made  not  in  the  name  of  A.  and  B.  Sec.  but 
in  the  name  of  the  whole  company. 


422  CASES  IN  THE  KING'S  BENCH, 

1834.  Patteson,  J. — I  think  this  a  clear  case.     Here  is  t 

T,    K  bank  regularly  constituted,  and  a  deposit  is  made  in  it  on 

v.  behalf  of  a  society  calling  itself  "  The  Sons  of  (Economy." 

of  the  Then  the  question  arises,  whether  we  are  to  call  upon  tk 
WiTUAM  bank  to  appoint  arbitrators  to  try  who  now  constitute  that 
Bank.  society  ?  I  do  not  think  that  we  have  power  to  do  so. 
The  members  of  the  society  have  disputed  among  them- 
selves. Let  them  agree  amongst  themselves,  and  tkej 
will  then  have  no  difficulty  in  obtaining  paythent  from 
the  bank. 

Williams,  J. — I  entirely  agree  with  the  rest  of  Ac 
Court.  It  appears  that  the  money  was  paid  in  by  a  certain 
clerk,  on  behalf  of  a  certain  society,  and  before  we  issue 
a  mandamus  to  compel  the  appointment  of  an  arbitrator, 
we  must  of  course  see  that  the  party  applying  has  a  right 
to  represent  that  society.  They  have  no  right  to  ap{>ly  ti 
individuals. 

Rule  discharged,  with  costs. 


Plimmer  v.  Sells. 

It  is  compe-  CASE  for  negligence  against  the  bailee  of  a  gig,  with  a 
toinfer agency  coudt  *n  trover.     At  the  trial  before  Lord  Denmdh,  C.  J-i 

in  a  wife,  to      at  the  London  sittings  after  Easter  term,  1832,  evidence  to 
acbept  a  no- 
tice with  re-     the  following  effect  was  given  : — 

towUru^"  °ne  Whtlpdak,  the  builder  of  the  gig,  had  sent  it  by  a 
action  in  her  labourer  to  the  care  of  the  defendant,  who  was  a  liver/ 
trade^rom the  stable-keeper ;  and  whilst  it  was  standing  on  the  defendant** 
circumstance  premises,  had  sold  it  to  the  plaintiff  for  35l.  After  ute 
seen  twice  in  sa^e>  Whelpdale  went  to  the  defendant's  premises  for  tie 
his  counting-    purp0se  0f  directing  a  transfer  of  the  gig,  in  pursuance  of 

house,  appear-  r     r  °  .       . 

ing  to  conduct  the  sate.    The  defendant  was  from  home,  but  his  wife  was 

his  business 

with  reference  to  the  transaction  in  question,  and  on  one  of  these  occasions  givU# 

directions  to  the  foreman. 


Flimmer 

V. 
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in  his  counting-house,  and  (Uj>on  being  applied  to  by  Whelp-        1834. 
•/Jpfe,  ordered  the  gig  to  be  brought  out,  which  was  accord- 
ingly done  by  the  defendant's  foreman,  who  was  in  the 
^rd.      Whelp/dale  then  directed  Mrs.  Se/&  to  transfer  the        Sells. 
gig  from  his  name  into  that  of  the  plaintiff's,  and  Mrs. 
Sells  then  wrote  something  in  the  counting-house.     It  was 
Abeffi   agreed  between  Mrs.   Sells   and    the   plaintiff  that 
£#.  6d.  a  week  should  be  charged  for  the  standing  of  the 
gig.     Immediately  before  the  action  was  commenced,  the 
derjk  to  the  plaintiff's  attorney  and  the  plaintiff  went  to 
demand  the  gig,  and  found  Mrs.  Sells  in  the  couuting- 
jbouse,  writing  in  the  books  of  account,  her  husband  being 
fiQin  home.     The  clerk  told  her  that  he  was  come  for  the 
gig,  and  he  described  it  as  a  gig  left  there  by  WhelpdaU. 
Mrs.  Sells  said  ebe  well  remembered  it ;  and  upon  being 
asked  to  refer  to  the  books  of  account,  she  did  so.     No 
entry  of  the  transfer  being  found,  she  said  she  must  have 
written  the  transfer  on  a  piece  pf  paper.     She  stated  that 
the  gig  had  been  fetched  away  by  the  man  who  had  brought 
it,  and  this  was  confirmed  by  one  of  the  men  in  the  yard 
whom  she  called  for  the  purpose.    There  was  no  evidence 
of  the  wife's  acting  for  her  husband  in  any  other  instance. 
The  defendant  not  being  able  to  deliver  the  gig  to  the 
plaintiff,  the  present  pction  was  brought.     It  was  objected 
that  what  Mrs.  Sells  said  or  did  was  not  evidence  against 
the  defendant,  so  as  to  charge  him  with  notice  of  the  trans- 
fer, without  other  proof  that  she  was  his  agent ;  but  the  Lord 
Chief  Justice  received  the  evidence,  and  told  the  jury  that 
he  thought  that  the  circumstances  shewed  that  the  wife  was 
acting  for  her  husband,  and  that  if  they  were  satisfied  that 
such  was  the  fact,  they  ought  to  find  for  the  plaintiff.     The 
jury  found  a  verdict  for  the  plaintiff,  damages  3oL     In  the 
following  Trinity  term,  Campbell,  S.G.,  pursuant  to  leave 
given  at  the  trial,  moved  for  a  rule  nisi  for  a  nonsuit,  or  a 
new  trial,  which  was  granted. 

Piatt  shewed  cause,  and  contended   that  the  circum- 


Plimmer 
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1834.         stances  of  the  wife's  being  in  the  defendant's  counting- 
house  in  his  absence,  acting  for  him,  and  being  obeyed  by 
v.  his  foreman,  were,  without  evidence  of  a  direct  authority, 

Sells.        or  Qf  ^ef  |iavjv)g  acted  as  her  husband's  agent  in  other 

instances,  sufficient  evidence  of  agency  to  go  to  the  jury. 

Campbell,  A.G.,  and  JP.  Kelly,  contrst,   contended  that 
the  act  of  the  wife  was  not  evidence  against  her  husband 
without  proof  of  general  agency ;  that  it  was  an  established 
•rule  that  an  authority  is  not  to  be  inferred  from  the  inter- 
ference of  the  alleged  agent  in  the  very  transaction  in  respect 
of  which  an  agency  is  contended   for;   and  that  in   this 
case,  the  circumstance  of  the  wife's  being  found,  appearing 
to  transact  business,  in  her  husband's  counting-house,  was 
not  a  fact  to  go  to  the  jury  as  evidence  of  authority. 

Lord  Den  man,  C.J. — I  think  there  was  very  proper 
evidence  to  go  to  -the  jury.  A  very  large  portion  of  the 
•business  of  tradesmen  is  transacted  by  their  wives.  The 
wife,  in  this  instance,  is  found  on  the  premises,  and  is  seen 
on  one  or  two  occasions  apparently  transacting  the  business 
of  the  husband.  It  is  not  unreasonable  to  say  that  the  hus- 
band must  have  known  what  was  going  forward.  The 
foreman  was  on  one  occasion  present,  and  obeyed  the  di- 
rections of  the  wife.  It  appears  to  me,  from  the  nature  of 
things,  to  be  strong  evidence ;  stronger  than,  I  believe,  it 
appears  to  the  rest  of  the  Court  to  be. 

Little  dale,  J. — I  think  there  was  evidence  to  go  to 
the  jury,  but  that  it  was  slight. 

Parke,  J. — This  is  not  a  special  contract  made  by  the 
wife,  but  she  simply  receives  a  communication.  There  was 
evidence  that  she  had  authority  from  her  husband  to  some 
extent.  Her  being  in  the  counting-house,  and  writing 
there,  is  an  appearing  to  transact  her  husband's  business. 


EASTER  TERM,    IV  WILL.   IV. 

It  is  a  slight  circumstance  ;  but  the  question  is,  whether  it 
is  any  evidence  at  all  for  the  jury. 

Patteson,  J. — I  am  not  prepared  to  go  the  length  of 
saying  that  the  wife  was  the  agent  of  the  husband  for  the 
making  of  a  contract  in  respect  of  the  gig.  She  was,  how- 
ever, her  husband's  agent  for  the  purpose  of  receiving 
communications  respecting  the  business,  and  therefore  his 
agent  for  the  purpose  of  this  action. 

Rule  discharged. 


The  King  v.  The  Churchwardens  of  St.  Pancras. 

-A,  Rule  nisi  had  been  obtained  by  Sir   James   Scarlett,  A  jocaj  vestry 

calling  upon  the  defendants  to  shew  cause  why  a  writ  of  RCts  directs, 
.  in-  i»  i  i  i-        that  vestrymen 

mandamus  should  not  issue  directed  to  them,  commanding  s|mu  take  an 
them   to  assemble  the  parishioners  in  manner  directed  by  °*£  'J1?' lJjcv 

.     r  J    will  faithfully 

1  &  2  Will.  4,  c.  60,  in  order  to  elect  a  vestry  and  auditors  execute  the 
of  accounts  for  the  parish.     The  facts  as  stated  upon  the  fnutt)^n[c1J|,8Cd 
affidavits  appeared  to  be  as  follows: —  vestrymen  ap- 

By  a  local  act  of  59  Geo,  3,  c.  xxxix.  191  persons  and  stance  ofThat 

act,  and  that 
they   are  duly   qualified   according  to    the   rate  of  qualification  thereby  prescribed. 
By  a  public  vestry  act  (he  constitution  of  the  vestry  is  changed.     Vestrymen   elected 
under  the  new  act  cannot  he  required  to  take  the  oath  prescribed  by  the  former  act. 

In  parishes  which  have  adopted  the  vestry  act  of  1  &  2  Will.  4,  c.  60,  the  number  of 
vestrymen  to  be  lotted  out  at  the  first  election  of  vestrymen  under  that  act  is  one-third 
of  those  vestrymen  who  at  the  time  of  the  election  were  in  actual  existence,  and  not 
one-third  of  a  complete  vestry,  nor  one-third  of  a  complete  vestry,  deducting  from  such 
third  the  number  of  the  vacancies. 

In  parishes  within  the  metropolitan  police  district  or  the  city  of  London,  or  in 
wbich  the  rated  householders  exceed  9000,  persons  to  be  eligible  as  vestrymen,  and  to 
be  capable  of  acting  as  such  within  1  &  2  Will.  2,  c.  60,  must  be  resident  householders 
rated  upon  a  rental  of  40/.;  but  it  is  not  necessary  that  such  rating  should  be  in  respect 
of  property  in  their  own  occupation. 

So,  as  to  eligibility  in  parishes  not  being  within  the  metropolitan  police  district  or  the 
city  of  London. 

So,  as  to  capacity  to  act  as  vestrymen  in  such  parishes,  semble. 

A  parish  is  not  "  divided  into  districts  for  ecclesiastical  or  other  purposes*' 
within  sect.  22  of  1  &  2  Will.  4,  c.  60,  where  a  small  portion  of  the  parish  is  annexed 
to  a  chapelry  created  in  an  adjoining  parish,  or  where  the  parish  has  been,  for  the  con- 
venience of  collecting  the  poor-rates,  divided  into  four  districts,  which  districts  have 
been  adopted  by  the  returning  officer  of  a  borough  (within  which  the  parish  is  situated) 
for  the  purpose  of  taking  the  poll  at  an  election  for  members  of  parliament. 


The  King 

v. 
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1834.         their  successors  were  appointed  vestrymen  of  the  parish  of 
St.  Pancras,  and  were  constituted  a  select  vestry. 
Sect.  8  gave  power  to  elect  new  vestrymen,  to  fill  up 
The  Church-   vacancies,  and  provided  that  the  number  of  vestrymen,  in  - 

wardens  of  .  • 

St.  Pancras.  eluding  the  vicar  aud  churchwardens,  should  never  exceed 
122. 

Sect.  1 1  required  that  vestrymen,  before  they  acted, 
should  take  an  oath  to  the  following  effect : — "  I,  A.  B.  do 
swear,  that  I  will  faithfully  execute  the  several  powers  re- 
posed in  me  as  a  vestryman  of  St.  Pancras,  appointed  in 
pursuance  of  an  act  of  59  Geo.  3,  intituled,  &c.  by  virtue 
of  the  said  act  or  otherwise,  and  that  I  am  qualified  to  act 
as  a  vestryman  of  the  said  parish  appointed  in  pursuance 
of  the  said  act,  according  to  the  rate  of  qualification  by  the 
said  act  prescribed." 

By  1  &  2  TFi7/.4,  c.60,  "for  the  better  regulation  of 
vestries  and  for  the  appointment  of  auditors  of  accounts 
in  certain  parishes  of  England  and  Wales,"  it  was  by  the 
1st  section  enacted,  that  that  act  and  its  provisions  should 
apply  to  and  might  be  adopted  by  any  parish  in  England 
and  Wales. 

By  sect.  22,  which  regulated  the  mode  of  electing  vestry- 
men and  auditors  of  accounts,  in  parishes  adopting  that 
act,  it  was  provided,  that  when  by  reason  of  the  populous- 
ness  of  any  parish  it  should  have  been  or  should  be  divided 
into  districts  for  ecclesiastical  or  other  purposes,  the  votes 
(where  a  ballot  had  been  demanded)  should  be  taken  in 
some  convenient  place  in  each  of  the  several  districts. 

Sect.  23  enacted,  that  vestries  elected  under  that  act 
should,  when  the  act  should  come  into  full  effect,  consist  of 
certain  specified  numbers  of  resident  householders,  accord- 
ing to  the  number  of  the  rated  householders  in  the  parish, 
provided  that  the  number  should  never  exceed  120(a), 
exclusive  of  the  rector  and  churchwardens,  who  were  to  be 

(a)  Which,  according  to  the  scale  rishes  in   which   there  are    more 

of  proportions  given  by  the   act,  than  9000  rated  householders,  as 

would   be   the  number  of  which  is  the  case  with  the  parish  of  St. 

the  vestry  ought  to  consist  in  pa-  Pancras. 
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ex  officio  members  of  the  vestry;  and  provided,  that  when        1834. 

in  any  parish  a  greater  number  of  vestrymen  than  the  pro- .    _*r\~*"J' 

11  ii  ii-  TheKiKO 

portions  given  by  the  act  would  amount  to,  have  been  given  v. 

by  special  acts  of  parliament,  the  number  should  remain  as   ^e  Cnurch- 

*     r  r  *  wardens  of 

before.  St.  Pancras. 

Sect.  24  enacted,  that  at  the  first  election  for  vestrymen 
after  the  adoption  of  that  act  in  any  parish,  one-third  of  the 
then  existing  vestry,  or  the  nearest  number  thereto,  but  not 
exceeding  the  same,  should  retire  from  office,  (such  portion 
tp  be  determined  by  lot,)  and  that  the  parishioners  should 
elect  a  number  of  vestrymen  equal  to  one-third  of  the 
vestry ;  and  that  on  the  next  annual  election  one-half,  or  as 
near  one-half  as  might  be,  of  the  remainder  of  the  first 
vestry,  in  the  same  manner,  should  be  lotted  out,  and  that 
the  parishioners  should  again  elect  a  number  of  vestrymen, 
equal  to  one-third  of  the  vestry ;  and  that  on  the  third  an- 
nual election  the  last  remaining  portion  of  the  vestry  as 
aforesaid  should  retire  from  office,  and  the  parishioners  should 
elect  vestrymen  in  like  manner  and  number  as  before,  so  as . 
to  fill  up  the  vestry  to  the  exact  number  of  vestrymen  pre- 
scribed by  that  act. 

Sect.  26  enacted,  that  the  vestry  elected  under  that  act  in 
any  parish  not  within  the  metropolitan  police  district  or  the 
city   of   London,   should  consist  of  resident  householders 
rated  or  assessed  to  the  relief  of  the  poor  of  such  parish, 
upon  a  rental  of  not  less  thau   10/.;  and  that  no  person 
should  be  capable  of  acting  as  one  of  the  said  vestry,  unless 
he  should  be  the  occupier  of  a  house,  lands,  tenements,  or  , 
hereditaments,  rated  or  assessed  upon  the  afore-mentioned 
amount  of  a  rental  within  the  parish  for  which  he  is  to 
Serve.     Proviso,  that  if  the  parish  adopting  that  act  should 
be  within  the  metropolitan  police  district,  or  the  city  of 
l^ondon,   or   if  the  resident  householders  therein   should  , 
Amount  to  more  than  3000,  then  the  vestry  elected  under  that  . 
^ct  should  consist  of  resident  householders  rated  or  assessed 
*:o  the,  relief  of  the  poor  of  such  parish  upon  a  rental  of 
*V)t  less  than  40/.  per  annum. 
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1834.  26th   May,   1832.     The   parish   of  St.  Pancras  having 

The  Kino     "dopted  tne  act  of  I  &  2  Will.  4,  c.  60,  a  meeting  was  held 

v.  for   the  election   of  vestrymen    and   auditors   of  account 

Jardensof"   The  ve»try  at  that  time  consisted  of  105  vestrymen,  besides 

St.  Pancras.  the  vicar  and  two  churchwardens,  there  being  fourteen  va- 
cancies. Thirty-jive  vestrymen,  being  one-third  of  the  then 
existing  vestrymen,  were  lotted  out,  leaving  a  remainder  of 
seventy,  and  40  resident  householders  were  chosen  by 
a  ballot,  taken  in  the  vestry-room  of  the  parish,  which  is 
situate  in  what  is  called  the  South  J)  i  vis  ion  of  the  parish. 
The  whole  parish  is  rated  in  one  entire  rate,  but  is,  for  the 
convenience  of  collecting  the  poor-rates,  divided  into  four 
divisions,  called  the  North,  South,  East,  and  West  Divi- 
sions. These  divisions  of  the  parish  were  adopted  for  the 
purpose  of  taking  the  poll,  at  an  election  which  had  taken 
place  for  the  borough  of  St.  Marylebone,  but  might  si 
any  time  be  varied  by  the  vestry.  Some  of  the  40  new 
vestrymen  were  not  rated  in  respect  of  an  occupation 
by  themselves  of  premises,  the  rental  of  which  amounted  to 
40/. ;  but  these,  with  one  exception,  were  rated  in  a  greater 
total  amount  in  respect  of  the  premises  in  their  own  occu- 
pation, together  with  others  belonging  to  them,  but  not  oc- 
cupied by  themselves,  and  had  paid  the  rates  also  to  a  larger 
amount.  One  of  these  new  vestrymen  was  not  rated  until 
after  he  had  begun  to  act  as  a  vestryman,  and  another  of 
them  had  never  been  rated  at  all.  None  of  the  40  new 
vestrymen  have  taken  the  oath  prescribed  by  59  Geo.  & 
c.  xxxix. 

In  May,  1833,  another  meeting  for  the  election  of  vestry- 
men and  auditors  of  account  was  held,  and  on  that  occasion 
the  same  mode  of  calculating  the  number  of  vestrymen  to  be 
lotted  out  was  adopted  as  had  been  used  before,  that  is  to  say; 
one-half  of  those  that  then  existed  of  the  seventy  who  bad 
remained  on  the  occasion  of  the  former  election.  A  ballot 
for  the  election  of  new  vestrymen  was  taken  in  the  same 
manner  as  before,  and  40  resident  householders  were 
elected.     Of  these  some  were  circumstanced  in  a  simile 
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manner  as  to  tbe  amount  at  which  they  were  rated,  as  those         1834t 
mentioned  in  relation  to  the  former  election ;  and,  as  be-      v^*v-^ 
fore,  none  of  them  have  taken  the  oath  prescribed  by  59  Vt 

Geo.  3.  A  part  of  the  parish  of  St.  Pancras,  at  the  northern  The  Church- 
extremity  adjoining  the  hamlet  of  Highgate,  had  been  a  St.  Panckas. 
short  time  previous  to  the  last-mentioned  ballot  attached  to 
a  chapelry,  which  was  then  formed  in  Highgate  of  part  of 
the  parish  of  Hornsey,  used  for  and  in  connection  with 
that  parish,  but  this  district  did  not  form  an  ecclesiastical 
district  or  division  of  the  parish  of  St.  Pancras,  but  was 
separate  and  distinct  from  it.  These  two  elections  were 
objected  to  on  the  part  of  the  person  applying  for  the  rule, 
and  the  grounds  of  objection  as  set  out  in  the  affidavits, 
upon  which  the  rule  nisi  was  granted,  were  these : — first, 
that  the  number  to  be  lotted  was  calculated  upon  a  wrong 
principle;  that  the  number  lotted  out  on  the  first  election 
should  have  been  40,  (as  being  the  number  nearest  to  one- 
third  (o)  of  119,)  reduced  by  the  number  of  vacancies;  ac- 
cording to  which  rule  the  number  then  lotted  out  should 
have  been  26  instead  of  35 ;  and  that  on  the  second  elec- 
tion the  number  lotted  out  should  have  been  the  half  of  70, 
the  half  to  be  reduced  by  the  number  of  vacancies ;  se- 
condly, that  on  both  occasions  the  poll  was  taken  in  only 
one  of  the  four  districts ;  thirdly,  that  some  of  the  persons 
elected  on  both  occasions  were  not  duly  qualified,  as  not 
being  rated  at  a  rental  amounting  to  40/.  in  respect  of  pre- 
mises occupied  by  themselves ;  fourthly,  that  tbe  new  ves- 
trymen elected  on  both  occasions  had  acted  without  having 
previously  taken  or  subscribed  the  oath  prescribed  by  59 
Geo*  3,  c.  xxxix.  The  fifth  objection  was  to  the  second 
election  only,  and  was,  that  the  poll  was  taken  in  only  one 
of  the  ecclesiastical  districts  of  the  parish,  the  parish  being 
a  populous  parish,  and  divided  into  two  districts  for  eccle- 
siastical purposes. 

(a)  39  would  appear  to  be  the  number  nearest  to  and  not  exceeding 
a  third  of  119. 

VOL.  111.  O   G 
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1834.  F.  Pollock,  Blackburne,  and  Adolphus  shewed  cause. 

v^^v-^/       The  mode  adopted  of  ascertaining  the  number  of  vestry- 

TheKiKG  .       .         .  r«. 

v.  men  to  be  lotted  out  was  correct.      1  he  act  does  not  say 

The  Church-    tnat  one-third  of  those  persons  who  ought  to  constitute  the 

wardens  of  r  m     ° 

St.  Pancras.  vestry  shall  be  lotted  out,  but  one-third  of  the  then  existing 
First  point :       vestry. 

be  lotted  out.  H.  This  parish  comes  within  the  latter  part  of  the  '26th 
Second  point :  section  of  the  Vestry  Act,  and  therefore  the  qualification  of 
ofvestryraen.    tnese   vestrymen    must   consist   in   their   being    "  resident 

householders  rated  or  assessed  to  the  relief  of  the  poor, 
upon  a  rental  of  not  less  than  40/.  per  annum."  These 
terms  are  satisfied  if  the  party  reside  in  one  house  assessed 
at  10/.  a  year,  and  be  assessed  as  landlord  at  30/.  a  year 
for  other  bouses.  Granting  that  one  or  two  persons  were 
not  properly  elected,  that  circumstance  will  not  render  the 
whole  election  void. 
Third  point:  III.  There  is  no  such  division  of  the  parish  as  is  content- 
Place  of  poll-    p|ated  by  the  act.     There  is  an  entire  rate  for  the  whole 

parish ;  paupers  are  not  removed  from  one  district  to  the 
other.  The  division  is  merely  for  the  convenience  of  the 
collectors  of  the  poor-rates.  They  may  be  varied  at  plea- 
sure by  the  vestry,  and  have  been  altered  from  time  to  time. 
Nor  is  there  any  ecclesiastical  division  of  the  parish.  The 
attaching  of  part  of  the  parish  of  St.  Pancras  to  the  cha- 
pe lry  of  Hornsey,  is  a  matter  entirely  between  the  impro- 
priator of  the  living  and  the  incumbent. 
Fourth  point :  IV.  Where  by  the  common  law  there  is  no  authority  to 
tak  th*011  th  ac'm'n'ster  a  particular  oath,  but  the  power  is  given  by  sta- 
tute, its  form  cannot  be  varied.  The  oath  is  an  oath  of" 
office,  and  no  intendment  will  be  made  in  favour  of  it. 
The  absurdity  of  requiring  the  oath  to  be  taken  ki  the  form 
directed  by  the  act  at  the  present  time,  when  the  local  act 
is  no  longer  in  operation,  is  evident. 

First  poiut:  Sir  James  Scarlett,  contra*.     I.  The  number  of  vestry- 

men to  be  lotted  out  should  have  been  40,  as  being  the 
nearest  number  to  one-third  of  1 19,  and  from  that  number 
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of  40  the  number  of  vacancies  should  have  been  deducted.         1834. 

The  clause  in  the  Vestry  Act  makes  a  distinction  between     ^^^ 
*,  •  tt  .,       mi  >»      The  Kino 

"  the  vestry    and  "  vestrymen.     u  The  then  existing  vestry,  v. 

(of  which  one-third  is  to  be  taken.)  is  meant  to  be  under-   Thc  Church- 

#  "  wardens  of 

stood  as  comprising  the  full  number  of  vestrymen  of  which  St.Pancras. 
it  ought  to  consist,  according  to  the  local  act.  It  seems  to 
be  reasonable,  in  conducting  the  election,  to  consider  the 
vestrymen  who  have  died  since  the  last  election,  or  have 
otherwise  vacated  the  office,  as  already  lotted  out,  and 
consequently  to  deduct  their  number  from  the  number  that 
would  otherwise  have  to  be  lotted  out. 

1 1.  As  to  the  qualification  of  vestrymen,  it  seems  to  be  Second  poiut. 
admitted,  that  as  to  parishes  not  within  the  metropolitan 
district,  a  vestryman  must  be  the  occupier  of  a  house  for 
which  he  is  rated  at  the  amount  prescribed.  The  question, 
then,  is,  whether  the  legislature  intended  that  there  should 
be  a  different  qualification,  except  as  to  the  amount  of  the 
rental  to  be  rated,  within  the  metropolitan  police  district,  the 
city  of  London,  and  the  larger  parishes.  There  seems  to  be 
no  reason  to  suppose  that  any  other  distinction  was  intended. 
That  part  of  the  clause  respecting  parishes  within  the  me- 
tropolitan police  district,  &c.  is  introduced  in  the  form  of 
a  proviso,  and  the  language  of  it  is  the  same  as  that  part  of 
the  section  which  describes  the  qualification  necessary  for 
vestrymen  elected  under  that  act.  In  each  case  the  vestry 
is  to  consist  of  resident  householders  rated  to  the  relief  of 
the  poor*  The  expression  "  resident  householders  rated," 
is  explained  by  reference  to  the  second  branch  of  the 
section,  in  which  it  is  said,  that  "  no  person  shall  be  ca- 
pable of  acting  as  one  of  the  said  vestry,  unless  he  shall  be 
the  occupier  of  a  house,  lands,  tenements,  or  hereditaments 
rated  or  assessed  upon  the  afore-mentioned  amount  of 
rental  within  the  parish  for  which  he  is  to  serve."  The 
proper  way  of  construing  this  is,  to  say  that  the  party  must 
be  the  occupier  of  a  house,  &c.  rated,  and  not  an  occupier 
rated.  [Parke,  J.  The  act  does  not  say  that  no  person 
shall  be  capable  of  acting,  unless  he  be  rated  in  respect  of 

g  g  2 
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18S4.        the  house,  fyc.  which  he  occupies.     The  words  "  rated  and 

v^"v^'/       assessed."  as  they  stand  in  the  clause,  may  be  taken  to  re- 

v,  late  to  ••  occupiers/    and  then  the  whole  section  will  be 

The  Church-    uniform :  whereas  if  the  words    "  rated  and  assessed"  be 
wardens  of 

St.  Pancras.  taken  in  connection  with  "  house,"  &c,  this  part  of  the 
section  will  be  incongruous  with  the  former  part,  where  it  is 
said  that  the  vestry  is  to  consist  of  householders  rated.] 
The  last  antecedent  to  "  rated,"  &c.  is  "  house,"  &c,  and 
not  u  occupier."  In  order  to  make  the  words  "  rated,"  &c. 
apply  to  the  person  and  not  to  the  thing,  the  clause  must 
be  construed  as  if  it  were  "  rated  occupiers  of  a  house," 
&c.  But  taking  the  expression  "resident  householder  rated* 
at  so  much  per  annum,  that,  in  its  common  acceptation, 
implies  that  the  householder  is  to  be  rated  in  respect  of  the 
house  in  which  he  resides. 

Third  point.  HI.  As  to  the  place  of  election.     The  parish  is  divided 

into  four  districts  for  some  parochial  purposes,  and  at  elec- 
tions for  members  of  parliament  the  poll  is  taken  in  those 
four  districts.  [Parke,  J.  The  divisions  for  those  purposes 
may  be  varied.]  There  is  also  an  ecclesiastical  division,  and 
the  act  is  imperative. 

Fourth  point.         ^  The  oath  cannot  be  taken  in  the  exact  words  of  the 

local  act,  but  it  ought  to  be  taken  now  by  the  vestrymen, 
for  the  faithful  discharge  of  their  duties  under  the  present 
act. 

Fourth  point.         Littledale,  J.  (a). — It  is  objected  that  the  vestrymen 

elected  have  not  taken  the  oath  prescribed  by  the  59  Geo.  S, 
c.  39,  s.  1 1  ;  the  form  of  which  is  as  follows :  [his  Lord- 
ship here  read  the  oath,  the  material  parts  of  which  are 
set  out  ante,  p.  426,  and  then  proceeded  thus] :  I  must 
own  that  this  oath  appears  to  me  wholly  inapplicable  to  the 
case  of  a  vestryman  elected  under  1  &  L2  Will.  4.  The 
oath  is,  that  the  party  taking  it  will  faithfully  perform  the 
duties  imposed  on  him  by  the  59th  Geo.  3,  and  that  he  is 

(«)  Lord  Dcnman,  C.J.,  having  when  at  the  bar  advised  upon  the  case, 
left  the  Court  during  the  argument. 
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qualified  to  act  as  a  vestryman  of  the  parish,  appointed  in         1834. 


pursuance  of  the  said  act,  according  to  the  rate  of  qualifi-     m    „ 

•       ._     L  L  _.      a  i_  •      i.-  The  King 

cation  by  the  act  prescribed.    An  oath  cannot  in  this  manner  v. 

be  transferred  from  one  act  of  parliament  to  another.     I  Churcli- 

r  wardens  of 

should  say  that  it  is  not  only  unnecessary  for  a  vestryman  to    St.  Pancras. 
take  this  oath,  but  that  it  would  be  highly  improper  in  him 
to  do  so. 

Another  objection,  which  is  the  most  material,  is  as  to  Second  point. 
the  qualification  of  the  vestrymen.  It  appears  to  me  suffi- 
cient if  the  vestryman  be  a  householder,  and  is  rated  to  the 
poor  upon  a  rental  of  40/.  per  annum,  and  that  it  is  not 
necessary  that  he  should  be  rated  in  respect  of  his  own 
occupation.  Therefore  if  he  be  rated  as  landlord  to  the 
whole  amount  of  the  40/.  he  would  be  eligible.  It  may 
be  said  that  the  part  of  the  section,  as  to  vestrymen  acting, 
was  intended  to  be  embodied  in  the  proviso  as  to  parishes 
within  the  metropolitan  police  district,  and  certainly  one 
would  suppose  that  it  was  intended  that  the  nature  of  the 
qualification  should  be  the  same  in  town  as  in  the  country. 
I  do  not,  however,  see  how  we  are  to  apply  this  second 
branch  of  the  section  to  the  metropolitan  parishes,  and 
therefore  I  think  it  not  necessary  to  express  any  opinion 
as  to  the  construction  proper  to  be  put  upon  the  language 
of  it.  There  is  another  question  with  regard  to  those  who 
had  at  the  time  of  the  election  no  qualification,  but  have 
been  rated  subsequently.  A  qualification  acquired  subse- 
quently will  be  of  no  avail ;  the  party  should  be  qualified 
at  the  time  of  the  election. 

Then  as  to  the  number  to  go  out  of  office  by  lot;  the  First  point. 
24th  section  of  1  8c  2  Will.  4,  provides,  that  at  the  first 
election  for  vestrymen  after  the  adoption  of  this  act,  in  any 
parish,  one  third  of  the  then  existing  vestry,  or  the  nearest 
number  thereto,  but  not  exceeding  the  same,  shall  retire 
from  office,  such  portion  to  be  determined  by  lot.  It 
is  said  that  in  this  section  a  distinction  is  made  between 
vestry  and  vestrymen,  and  that  the  former  means  the  aggre- 
gate body  of  which  the  vestry  ought  to  be  composed.     I 
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1834.        think  it  means  those  vestrymen  who  are  actually  dive  at  the 
time  the  election  takes  place. 

Then  as  to  the  alleged  divisions  of  the  parish.  There  is  no 

wardensof"   reco8n'*e<'  division  of  the  parish  except  that  part  which  is  an- 

St.  Pahcris.  nexed  to  the  chapelry  of  Hornsey ,  and  that  is  not  a  district  of 

Third  point,     the  parish.  The  other  divisions  are  not  recognized  divisions. 

The  same  authority  which  created  them  might  alter  them. 

Parke,  J. — This  is  an  application  for  a  mandamus  to  the 

churchwardens  of  St.  Pancras  to  assemble  the  parishioners 

to  elect  a  vestry  and  auditors  of  accounts  for  the  parish. 

Second  point.   The  grounds  of  the  application  are  four.     First,  it  is  said 

that  some  of  the  persons  who  were  elected  vestrymen  had 
not  a  sufficient  qualification.     I  have  no  doubt  of  the  con- 
struction which  we  are  bound  in  law  to  put  upon  this  star 
tute.     It  is  by  no  means  improbable  that  it  was  the  intention 
of  the  fratner  of  this  act,  that  persons  should  not  be  qua- 
lified unless  they  were  householders  occupying  premises, 
for  which  they  were  assessed  at  40/.  per  annum ;  but  in 
construing  a  statute  the  express  words  must  always  be 
looked  at ;  and  the  rule  is,  that  we  are  to  collect  the  sense 
of  the  legislature  from  the  language  which  they  have  em- 
ployed,  according  to  its   grammatical  sense,   unless  that 
would  lead  to  some  manifest  absurdity.     I  think  that,  upon 
the  language  of  the  26th  section,  if  a  resident  householder 
is  rated  at  40/.  a  year,  in  respect  of  any  premises,  he  is 
eligible,  and  that  it  is  not  necessary  that  be  should  be  rated 
in  respect  of  the  subject  of  his  own  occupation.     This  is 
the  26th  section :  [his  Lordship  here  read  the  26th  section^ 
which  is  set  out,  ante,  p.  427,  and  then  proceeded  :]  Ther^ 
is  no  expression  in  this  section  requiring  that  the  party 
shall  be  rated  in  respect  of  premises  in  his  own  occupation  — 
If  it  had  been  so  intended,  we  must  suppose  that  it  woukflk. 
have  been  introduced.     I  cannot  adopt  the  construction^ 
which  Sir  J.  Scarlett  has  endeavoured  to  put  upon  tb^ 
words  "  occupier  of  a  house,  &c.  rated  or  assessed  upon  th^ 
afore-mentioned  rental."     I  think  the  true  construction  is  ^ 
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that  the  occupier,  aud  not  the  house,  is  to  be  rated ;  and 
construction  makes  the  whole  of  the  clause  uniform  in 
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its  provisions,     if  some  persons  were  improperly  elected  v. 

who  were  not  qualified,    it  is  clear  that    the  mandamus   TheChurch- 

^  '  wardens  of 

ought  to  go  to  fill  up  the  vacancies,  but  the  election  would  St.  Pancras. 
not  for  that  reason  be  altogether  void.     The  consequences 
would  be  very  serious  if  it  were  so. 

Another  objection  is,  that  an  improper  number  of  vestry-  First  point. 
men  has  been  lotted  out  of  the  old  vestry.  The  24th 
section  provides,  that  as  the  first  election  for  vestrymen 
after  the  adoption  of  this  act,  in  any  parish,  one  third  of 
the  then  existing  vestry,  or  the  nearest  number  thereto, 
but  not  exceeding  the  same,  shall  retire  from  office  (such 
portion  to  be  determined  by  lot.)  In  the  parish  of  St.  Pan- 
eras,  at  the  time  of  the  adoption  of  the  act,  the  vestry, 
when  full,  consisted  of  119.  Fourteen  had  died,  so  that  the 
vestry  was  not  complete.  Three  constructions  may  be  put 
oa  this  section  ;  1  •  That  from  forty  the  fourteen  vacancies 
should  be  deducted,  and  twenty-six  should  be  lotted ;  which 
construction,  it  is,  I  think,  impossible  to  support.  A 
second  is,  that  forty  should  be  lotted,  out ;  but  this  would 
be  unreasonable,  for  if  by  deaths  the  number  had  been 
reduced  to  forty*  the  whole  would  have  had  to  go  out  at 
once.  A  third  construction  is,  that  one  third  of  the  exis:- 
ing  vestrymen  are  to  retire,  and  this,  which  is  the  con- 
struction that  has  been  adopted  at  the  elections  in  question, 
is,  I  think,  the  proper  construction. 

Another  objection  is,  that  the  vestrymen  have  not  taken  Fourth  point. 
the  oath  required  by  the  local  act.     That  objection  is  dis- 
posed of  by  saying,  that  the  oath  is  of  necessity  no  louger 
applicable. 

The  remaining  objection  is,  that  by  22d  section  the  poll  Third  point. 
ougbt  not  to  have  been  confined  to  one  place.  But  the 
division  of  the  parish  of  St.  Pancras  into  the  four  districts 
which  have  been  mentioned,  is  only  for  the  convenience  of 
the  collectors  of  the  poor-rates.  It  is  then  said,  that  the 
parish  is  divided  into  two  ecclesiastical  districts,  there  having 
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been  an  annexation  of  a  portion  of  the  parish  to  the  cha- 
pel ry  of  Hornsey.  But  this  is  no  division  of  the  parish. 
A  small  portion  is  taken  away  for  a  particular  purpose.  I 
am  of  opiuion,  therefore,  that  the  poll  was  rightly  taken, 
St.  Pancras.    and  that  upon  the  whole  the  mandamus  should  not  be 

issued. 


1834. 


The  Kino 
v. 
The  Church- 
wardens of 


Second  point. 


Fourth  point. 


First  point. 


Third  point. 


Patteson,  J. — I  am  of  opinion  also  that  this  rule 
should  be  discharged,  but  I  think  it  unnecessary  to  go  at 
length  through  all  the  objections  which  have  been  made  to 
the  goodness  of  the  elections. 

With  respect  to  the  question  of  qualification  I  have  some 
difficulty,  on  account  of  the  difference  of  the  language 
used  in  various  parts  of  the  same  clause.  When  different 
terms  are  used  in  the  same  act,  it  is  natural  to  suppose 
that  the  legislature  intended  to  express  a  different  meaning 
by  each  expression.  I  have  great  doubts  whether  the 
framer  of  the  act  did  not  apply  the  words,  rated  and  as- 
sessed, in  the  second  branch  of  the  first  part  of  the  clause, 
to  the  words  "  house,  lands,  tenements,  or  hereditaments," 
and  not  to  "  occupier ;"  but  this  is  immaterial  to  the  pre- 
sent question,  as  that  part  of  the  clause  does  not  relate 
to  parishes  in  the  metropolitan  district.  With  respect 
to  those  persons  who  were  not  rated  at  the  proper  amount 
at  the  time  of  the  election,  a  mandamus  might  be  issued  to 
fill  up  their  places,  but  a  completely  new  election  cannot 
for  that  reason  be  had. 

With  regard  to  the  oath.  It  is  an  impossibility  for  any 
one  to  take  it. 

The  proper  number  was  lotted  off  at  the  election.  It  is 
unnecessary  that  I  should  say  more  on  that  subject. 

The  objection,  as  to  the  division  of  the  parish,  is  an- 
swered by  denying  that  such  is  the  fact  within  the  meaning 
of  the  statute. 

Rule  discharged. 
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Ex  parte  King. 

■tK  IN  DM  ARCH   had  obtained   a   rule,  calling  upon  a  Court  has 
Messrs.  Joseph  Allen  Higgins  and  Robert  Higgins,  and  "V™*^  [?n 
Messrs.  Matthew  Elgie  and  Thomas  Elgie,  to  shew  cause  of  an  attorney 
why  their  several  bills  of  costs  against  William  King,  de-  unieM  luiii 
livered  to  and  paid  by  Messrs.  Bedford  and  'Tidcock,  his  pear  that  some 
attorneys,  according  to  their  undertaking,  should  not  be  business  was 

j-eferred  to  the  master  to  be  taxed.     Messrs.  Higgins  and  <j°ne  in  tne.  , 
^.  .  ."  Court  to  which 

-Messrs.  Elgie,  who  were  attorneys,  had  respectively  been  application  for 

employed  by  King  to  effect  some  mortgages  on  his  pro-  tneon*eris 
X>erty,  and  for  this  business  became  indebted  to  them.     In 
«ach  of  the  bills  of  costs  there  was  a  charge  "  for  preparing 
and  ingrossing  a  warrant  of  attorney  as  a  collateral  secu- 
rity," but  it  did  not  appear  either  from  the  bills  of  costs  or 
from  the  affidavits  filed  in  support  of  the  rule,  in  what 
Oourt  the  warrant  authorized  the  entering  up  judgment. 
JMessrs.  Bedford  and  Tidcock  were  subsequently  employed 
by  King  as  his  attorneys,  and  in  that  capacity  gave  Messrs. 
Higgins  and  Messrs.  Elgies  an  undertaking  to  pay  these 
bills.     An  action  having  commenced  upon  this  undertaking 
the  amount  of  the  bills  was  paid.      King  then  obtained 
the  above  rule  nisi,  against  which 

Watson  now  showed  cause.  The  charge  for  preparing 
the  warrant  of  attorney  is  not  a  taxable  item.  But  there  is 
a  preliminary  objection  which  will  dispose  of  the  case. 
It  does  not  appear  that  this  was  a  warrant  of  attorney  to 
confess  judgment,  still  less  that  it  was  a  warrant  of  attorney 
to  confess  judgment  in  this  Court.  It  may  not  be  taxable 
in  this  Court,  for  the  statute  (a)  says,  that  the  bill  shall  be 
taxed  in  the  Court  where  the  majority  of  the  business  has 
been  done.  Assuming  that  the  Court  will  exercise  a  dis- 
cretionary power  of  ordering  the  bill  to  be  taxed,  it  does 
not  appear  that  the  parties  against  whom  the  application  is 
made  are  attorneys  of  this  Court.  He  was  stopped  by  the 
Court. 

(a)   2  Geo.  Q,  c.  S3,  s.5S. 
VOL.  III.  H  H 
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1834;  Hindmarch  in  support  of  the  rule.     The  item  is  clearly 

_  taxable,  and  this  Court  may  therefore  order  the  whole  bill 

Ex  parte  J 

King.  to  be  taxed  by  the  master.  [Littledale,  J.  The  Court 
has  no  general  power  to  order  a  bill  to  be  taxed,  and  this 
has  been  frequently  decided.] 

Lord  Den  man,  C.  J. — The  warrant  of  attorney  should 
have  been  brought  before  the  Court. 

By  the  Court. 

Rule  discharged.  (/>) 

(b)  See  Dagley  v.  Kentish,  2  Barn.  &  Cress w.  158;  see  also 
Barn. &Adol.  411;  Wilson  v.  Gut-  Tidd'x  Practice,  vol.  i.  p.  332,  9th 
teridge,  4  Dowl.  &  Ryl.  736 ;    3      edition. 


H anbury  and  others  v.  John  Ella  and 
M.  Phillibrown. 

Where  a  con-   ASSUMPSIT.     The  first  count  stated,  that  in  considers- 

trjif*t  bv  which 

A.  guaranteed   ^on  tnat  tne  plaintiff's,  at  the  request  of  the  defendants*^ 

to  B.  the  would  supply  one  Alfred  Ella  with  beer,  the  defendants 

amount  of  a  ,..••/*•  •  i  <.  , 

debt  to  be  con-  promised  the  plaintiffs  to  pay  them  the  amount  of  the  sarae=r 

t^iCkted/^ilh      supplied  from  time  to  time  by  the  plaintiffs  to  Alfred  Ellar  , 

xS.  Dy  €••,  was 

described  in      the  liability  of  the  defendants  to  pay  the  plaintiffs  in  thai 

SromUegtoSpflv  behalf  beinS  Iimited  l0  50/-     Averment :  that  the  plaintiffs 
the  dehtto  be  supplied  Alfred  Ella  with  beer  to  the  amount  of  100/.,  and 
the  Court       '  although  the  time  for  payment  of  the  price  of  the  said  beer 
sanctioned  an    ty  ^jrei  Ella  to  the  plaintiffs  had  long  since  elapsed,  jet 
ordered  at  nisi  Alfred  Ella9  although  requested,  had  not  paid  the  amount. 

priu?,  by  sub-   Qf  ajj  wmcn  premises  the  defendants  had  notice. 
stituting  r 

*'  guarantee"         The  second  couut  stated,  that  in  consideration  that  the 

P  ^"         plaintiffs,  at  the  request  of  the  defendants,  would  supply 

Alfred  Ella  with  beer,  the  defendants  undertook  and  f^ 

wised  the  plaintiffs  to  be  accountable  to  them,  and  to  pay 

them  the  amount  so  supplied  from  time   to  time  by  the 
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plaintiffs  to  Alfred  Ella,  it  being  understood  between  the         1834. 
plaintiffs  and  the  defendants,  that  the  liability  of  the  defend- 
ants to  the  plaintiffs  should  be  limited  to  50/.     Averment, 
ut  supHL 

At  the  trial  before  Denman,  C.  J.,  at  the  sittings  for 
London,  after  last  Hilary  term,  the  plaintiffs  gave  in  evi- 
dence the  following  document,  addressed  to  the  plaintiffs  : 
u  In  consideration  of  your  supplying  Alfred  Ella  with  beer, 
we  do  hereby  guarantee  to  you  the  amount  of  the  same 
supplied  from  time  to  time.     Nevertheless  it  is  understood, 
that  our  liability  to  you  is  limited  to  50/."     It  being  ob- 
jected that  this  agreement  did  not  support  the  declaration, 
the  plaintiffs,  referring  to  Lord  Tenterden9s  act  (a),  and  3  &  4 
Will.  4,  c.  42,  applied  to  the  Lord  Chief  Justice  to  amend, 
by  altering  the  allegation  in  the  first  count,  that  the  defend- 
ants promised  to  pay  the  amount,  into  an  allegation  that  the 
defendants  promised  to  guarantee  the  amount.     His  lord- 
ship allowed  the  amendment,  under  3  &  4  Will.  4,  c.  42. 

Crowder  moved  for  a  new  trial.  The  defendants  are  en- 
titled to  a  nonsuit  or  a  new  trial  on  two  grounds:  1st.  The 
counts,  as  amended,  were  not  supported  by  the  evidence. 
The  instrument  absolutely  guaranteed  the  payment  of  the 
beer  supplied  to  Alfred  Ella,  whereas  the  count  stated  that 
the  defendants  promised  to  guarantee.  (The  Court  inti- 
'mated  that  this  objection  was  not  tenable.) 

2.  The  amendment  was  not  authorized  by  any  statute. 
Lord  Tenterdena  act  was  first  cited  at  the  trial,  but  that 
act,  it  is  clear,  only  applies  to  matters  not  material  to  the 
merits  of  the  case.  That  act  was  not  intended  to  apply  to 
a  case  where  there  has  been  a  material  misconception  of 
the  contract.  From  the  preamble  to  the  23d  section  of 
3  &  4  Will.  4,  c.  42,  which  refers  to  the  amendments  autho- 
rized to  be  made  by  Lord  Tenter den  s  act,  it  might  perhaps 
be  inferred  that  it  was  intended  that  that  section  should 
have  a  more  extensive  operation  than  Lord  Tenterdetis  act, 

(a)  9  Geo.  4,  c.  15. 
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1834.  and  should  extend  to  all  cases,  whether  there  was  or  was 
not  a  writing,  but  it  is  doubtful  whether  it  can  be  held  to 
apply  to  a  case  like  this,  where  the  contract,  as  set  out,  is 
a  contract  of  a  different  nature  from  the  contract  as  proved 
in  evidence.  The  contract  as  proved  in  evidence,  and  as  set 
out  by  the  amendment,  is  a  guarantee,  which  imports  a  pro- 
mise to  pay  the  debt  of  another  in  the  event  of  his  refusing 
to  pay;  whereas  the  contract,  as  origiually  alleged,  was  a 
promise  to  pay  the  debt  as  a  debt  of  the  defendant  himself. 
The  one  is  a  conditional,  and  the  other  is  an  absolute  pro- 
mise. The  former  is  void  under  the  statute  of  frauds,  un- 
less, as  was  the  case  here,  the  contract  was  in  writing;  the 
other  is  good  by  parol.  Therefore  by  the  amendment,  a 
contract  of  an  essentially  different  nature  was  set  out. 
[Parke,  J.  It  was  intended  that  this  act  should  extend  to 
all  cases  where  the  defendant  has  not  been  misled  by  the 
misdescription.]  If  such  an  amendment  as  was  made  in  this 
case  be  allowed,  it  will  give  rise  to  the  greatest  laxity  in 
pleadings.  [Littfedale,  J .  Looking  at  all  the  averments  in 
the  first  count,  with  the  exception  of  the  precise  form  of  the 
promise,  it  seems  to  me  that  the  coutract  declared  on  was 
a  guarantee.]  Then  no  amendment  was  necessary.  It  can- 
not certainly  be  contended  in  this  case,  that  the  defendants 
were  prejudiced,  as  there  was  but  one  contract  between 
the  parties.  But  that  may  be  said  in  a  great  majority  of 
the  cases  that  will  arise;  so  that  if  the  criterion  is  whether 
the  party  was  prejudiced  by  the  misdescription,  there  will 
seldom  be  a  case  in  which  the  judge  will  refuse  to  amend. 
[Parke f  J.  The  misdescription  is  perfectly  immaterial  to 
the  merits  of  this  case.  You  cannot  have  misunderstood 
the  issue,  or  been  led  into  any  mistake.] 

By  the  Coubt — 

Rule  refused. 
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Lee  v.  Nixon  and  Davison. 

ASSUMPSIT  by   the  plaintiff,  as  one  of  the  trustees  Where  A.  as 
appointed  by  an  act  of  7  Geo.  4,  c.  clxxiv  (a),  (for  making  a  farmer  *nd  _ 
certain  turnpike  road  and  branches,)  for  the  recovery  of  an  tain  tolls,  and 
arrear  of  the  rent  of  certain  tolls,  receivable  at  certain  gates.  t  '  ^^Jfo*' 
Nixon  suffered  judgment  by  default,  and  Davison  pleaded  promise,  un- 
jioii  assumpsit.     At  the  trial  before  Denman,  C.  J.,  at  the  agree  to  and 

Northumberland  summer  assizes.  1833,  a  verdict  was  found  wiln  the  les- 

.  '  sors,  that  A.9 

for  the  plaintiff  for  the  amount  of  the  arrears,  subject  to  bis  executors 

the  opinion  of  this  Court  on  the  followiug  case :  a^Vtalnr vear- 

30th  April,  1830.  At  a  meeting  of  trustees,  at  which  the  ly  rent;  A. 
plaintiff  and  four  other  trustees  were  present,  the  tolls  pay-  besued  jointly 

able  at  two  of  the  gates  on  the  road  were  let  by  public  uP°n  default 
i  •  f  •  lT.  i      .  •  i         by  A.  to  pay 

auction,  subject  to  certain  conditions,  to  Nixon,  the  highest  the  rent. 

bidder,  for  692/.,  whereupon  Charles  Head,  as  clerk  to  the      Where  ic 

.        .  ,  appears  upon 

trustees,  by  the  direction  of  the  chairman,  filled  up  and  an  instrument 
signed  a  memorandum  of  agreement  pursuant  to  the  con-  b^'w^con^*6 
ditions.     Nixon  signed  the  agreement  at  that  time,  and  tractors  is 
Davison  a  few  days  afterwards.     One  of  the  conditions  of  j0jnt,  it  may 

sale  was,  that  the  highest  bidder  should  euter  into  a  lease  De  treated  as 

.  such,  although 

with  the  trustees  for  the  taking  of  the  tolls  and   paying  the  the  promise  be 

money  at  the  time  specified  in  another  of  the  conditions,  m  'enjM  tevem 
with  two  sufficient  sureties,  to  the  satisfaction  of  the  trus-      Whether  a 
tees,  for  payment  of  such  money.     By  the  memorandum  ™ fomislTof 
of  agreement,  which  recited  that  Nixon  had  become  the  tolls  by  the 
highest  bidder  for  the  tolls  at  the  two  gates,  at  699,1.  a  year,  turnpike  road, 

and  had   produced  Davison  and  Milburn  as  sureties,  the  signed  by  one 

r  only  of  two 

trustees,  by  Charles  Head,  their  clerk,  contracted  and  agreed  persons,  ap- 

with  Nixon  to  let,  and  Nixon  agreed  to  take,  the  said  tolls  gJ^iSfi 
for  one  year,  at  692l.     And  Nixon,  as  farmer  and  renter  office  of  clerks 
of  the  tolls,  and  Davison  and  Milburn  as  his  sureties,  did  js  a  valid  de- ' 

thereby  severally  promise,  undertake  and  agree,  to  and  with  mise  under 

i       at  i  •  oiti  i      3Gw.4,c.l26, 

the  trustees,  that  Nixon,  his  executors  etc.,  should  pay  the  Sa  $jf  qtuere. 

said  yearly  rent.     This  agreement  was  signed  by  Head  for 

(a)  Local  but  public. 
VOL.  III.  I  I 


442  CASES  IN  THE  KING'S  BENCH, 

1834.        the  trustees,  and  by  Nixon  and  Davison,  but  not  by  MiL 

s^*^-/      burn. 
Lee 

v.  In  order  to  prove  that  Head  was  clerk  to  the  trustees, 

Davison.  *he  book  containing  the  entries  of  the  proceedings  was 
produced,  and  an  entry  to  the  following  effect  was  read: 
"  Ordered,  that  John  Bell  and  Charles  Head  be  appointed 
to  the  office  of  clerks  to  the  trustees  of  the  road,  and  all  its 
branches,  at  the  yearly  salary  of  50/." 

Bell  aud  Head  were,  at  the  time  of  the  appointment  and 
of  entering  into  the  agreement,  attorneys,  carrying  on  busi- 
ness in  partnership. 

Nixon,  under  the  letting  above  mentioned,  received  the 
tolls  for  oue  year,  from  13th  May,  1830;  and  at  the  time 
of  commencing  the  action,  the  sum  of  213/.  of  the  rent  was 
and  still  is  in  arrear. 

The  points  for  argument  stated  in  the  margin  of  the 
above  case  were,  1st.  Whether  the  agreement  was  well 
signed  by  Charles  Head  alone,  so  as  to  be  a  demise  of  the 
tolls  under  5  Geo.  4,  c.  126,  s.  57,  and  whether,  therefore, 
the  agreement  was  binding  on  the  defendant  Davison,  as 
surety.  2dly.  Whether  the  contract  is  not  several  only, 
and  whether,  therefore,  this  action  jointly  against  both  is 
maintainable. 

By  section  2  of  7  Geo.  4,  c.  Ixxiv,  the  powers  and  pro- 
visions of  the  General  Turnpike  Act  (a)  are,  with  certain 
exceptions,  extended  to  that  act. 

By  7  Geo.  4,  c.  Ixxiv,  it  is  enacted,  that  the  trustees  shall 
not  appoint  the  person  who  may  be  appointed  to  act  as  their 
clerk,  to  be  treasurer,  nor  vice  vers& ;  and  this  is  the  only 
mention  of  the  former  office  to  be  found  in  the  act. 

Section  57  of  3  Geo.  4,  c.  126,  makes  valid  all  contracts 
and  agreements  for  the  farming  or  letting  of  tolls  on  any 
turnpike  road,  signed  by  the  trustees  or  commissioners  let- 
ting such  tolls,  or  any  two  or  more  of  them,  or  by  the  clerk 
or  treasurer  and  the  lessee  or  farmer  of  such  tolls  and  bis 

(a)  3  Geo.  4,  c.  126. 


Lee 

v. 


EA8TBR  TERM,  IV  WILL.  IV. 

sureties,  notwithstanding  the  same  might  not  be  by  deed 
or  under  seal. 

Section  74  enacts,  that  the  trustees  and  commissionecs 
of  finy  turnpike  road  may  sue  or  be  sued  in  the  name  of    *J*X0W  and 

UAVISON. 

any  one  of  such  trustees  or  commissioners,  or  of  their  clerk 
qr  clerks  for  the  time  being. 

Cresswell,  for  the  plaintiff.  This  action  was  brought  for  First  point: 
the  purpose  of  reviewing  the  decision  in  Bell  v.  Nixon  (a),  ^l  c  er  " 
ip  which  the  Court  of  Common  Pleas  decided  that  the 
agreement  signed  by  Head  only,  was  not  a  binding  agree- 
ment under  S  Geo.  4,  c.  136,  s.  57,  for  that  Bell  and  Head 
together  were  but  one  clerk,  and  should  both  sign,  in  order 
to  make  a  complete  execution.  The  Court,  in  coming  to  this 
decision,  proceeded  upon  the  authority  of  Auditor  Curle*a 
pa#e  (&),  which  it  was  thought  to  resemble.  There,  two 
persons  were  appointed  to  the  office  of  one  of  the  auditors, 
and  were  to  be  together  called  "  auditor ;"  therefore  of 
cqurse  one  could  not  act  without  his  companion.  But  this 
case  is  different  The  74th  section  and  several  other  sec- 
tions of  3  Geo.  4,  c.  126,  contemplate  the  existence  of  more 
than  one  clerk ;  and  by  the  order  for  the  appointment  of 
Belt  and  Head,  the  office  to  which  they  are  appointed  is 
called  that  of  clerks.  Reliance  is  placed  by  the  defendant 
on  the  fact  of  J3ell  and  Head  heing  in  partnership,  and 
the  salary  being  joint.  But  though  they  are  in  partnership 
an  attorneys,  the  trustees  might  well  avail  themselves  of  the 
services  of  either  one  alone,  as  it  might  suit  their  conve- 
nience, and  the  fact  of  the  partnership  accounts  for  the  cir- 
cumstance of  the  salary  being  joint.  The  act  done  by 
He#d  was  merely  ministerial;  he  might  have  signed  the 
names  of  the  trustees  present. 

II.  A  second  objection  is  now  made  to  the  plaiutiff's  Second  point: 
right  to  recover  against  Davison  in  this  action,  which  is,  T^!ltnct seve" 
that  the  contract  is  several,  and  the  action,  joint.     The 

(a)  9  Bingb.  393;  2  Moore  &  Scott,  534.  (b)  1 1  Co.  Rep.  8. 

II  % 
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1834.        introduction  of  the  word  "  several"  into  the  contract,  makes 

v^v^,/       it  several  as  well  as  joint,  but  docs  not  make  it  a  mere  seve- 
Lbe 
v.  ral  contract.     Where  two  persons  by  one  instrument  agree 

Nixon  and     fQr  a  partiCular  object,  that  alone  makes  the  contract  joint. 

Where  a  covenant  is  joiut  in  its  terms,  but  several  as  to  the 

acts  to  be  done  by  the  parties,  it  is  a  separate  contract  (a), 

and  the  converse  of  this  proposition,  it  is  apprehended,  is 

true  ;   Servante  v.  James  (b).     In  Hall  v.  Smith  (c),  the 

action  was  brought  upon  promissory  notes  in  this  form, 

"  /  promise  to  pay"  &c,  which  were  signed  by  the  defendant 

for  himself  and  his  co-partners.     The  Court  held  that  the 

word  "  I,"  at  the  beginning,  made   the  contract  severaL 

The  cases  relied  on  for  the  plaintiff  in  that  case  are  in 

point  here.     In  March  v.  Ward,  a  note  began, "  I  promise 

to  pay,"  and  was  signed  by  two  persons,  and  it  was  held 

that  an  action  might  be  maintained  against  each  severally. 

Iu  Lord  Galway  v.  Matthew  and  Smith  son  (rf),  where  the 

promise  was  in  the  singular  number,  and  was  signed  by  one 

in  the  name  of  himself  and  co-partners,  it  was  held  that  an 

action  could  be  maintained  against  the  party  signing  and 

ouc  of  the  co-partners  jointly.     In  Clerk  v.  Blackstock  (e), 

the  note  began  "  I  promise  to  pay,"  and  was  signed  by  two 

persons;  held,  that  the  note  might  be  treated  either  as 

joint  or  several.    Sayer  v.  Chaytor(f)  is  to  the  same  effect. 

The  word  "  several"  introduced  into  this  agreement,  shews 

that  each  intended  to  bind  himself  separately  as  well  as 

jointly.     They  both  promise  that  the  same  thing  shall  be 

done.     If  this  agreement  be  several  only,  a  release  to  one 

would  not  discharge  the  other,  according  to  Matthewsoris 

case  (g),  but  it  is  apprehended  that  a  release  to  one  in  this 

case  would  discharge  the  other.     The  word  "  severally* 

here  used  may  refer  to  the  several  characters.    It  may  mean 

"  we  do,  one  as  principal  and  the  other  as  surety,  contract 

(a)  Vide  Eccleston  v.  Clipsham,  (d)  1  Campb.  403. 

1  Saund.  153.  (e)  Holt's  N.  P.  C.  474. 

(b)  10  Barn.  &  Cressw.  410.  (/)  1  Lutw.  696. 

(c)  2   Dowl.  &   Ryl.   584;  1  (g)  5  Co.  Rep.  22. 
Barn  &  Cressw.  407. 
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and    agree."      Words  are   to   be  construed  most  strictly 

against  the  party  using  them.     These  must  be  taken  to  be 

Lee 

the  defendant's  words.  v. 

Nixon  and 
Davison. 
W.  H.  Watson,  contrd.     I.  This  is  one  office  filled  by  First  point. 

two  persons.  The  local  act  shews  that  there  could  be  but 
one  clerk;  the  57th  section  of  3  Geo.  4  shews  it;  aud  the 
appointment  shews  that  these  parties  were  jointly  appointed 
to  one  office.  The  expression  u  clerk  or  clerks/'  in  the  74th 
section  of  3  Geo.  4,  can  apply  only  to  cases  where,  by  the 
local  act,  clerks  are  appointed  for  distinct  lines  of  road. 
In  Rex  v.  The  Trustees  of  t lie  Cheshunt  Roads  (a),  the  Court 
held,  that  the  office  of  clerk  to  the  trustees  was  of  such  a 
permanent  nature  that  a  mandamus  might  issue  to  restore 
him.  This  being  one  office  filled  by  two  persons,  Bell  v. 
Nixon(b),  a  demise  by  one  alone  is  invalid;  Auditor  Curl's 
case.  Two  persons  fill  the  office  of  sheriff'  of  Middlesex, 
who  cannot  act  singly;  and  as  to  the  shrievalty  of  London, 
though  they  are  called  sheriffs,  they  cannot  act  alone,  be- 
cause the  office  is  but  one :  Bacon's  Abr.,  Officer,  K. 

II.  A  several  contract  is  very  different  in  its  nature  Second  point. 
from  a  contract  joint  and  several;  and  a  consideration  of  the 
points  of  difference  may  afford  some  assistance  in  constru- 
ing this  instrument.  In  the  first  place,  it  is  very  doubtful 
whether,  in  the  case  of  a  several  contract,  there  is  contri- 
bution in  law,  though  equity  in  such  a  case  sometimes 
steps  in,  and  parties  may  be  compelled  to  contribute  as 
co-sureties  in  equity,  who  may  not  be  liable  at  law{c). 
Another  reason  why  the  party  may  have  wished  to  bind 
himself  severally  is,  that  if  the  contract  were  joint  and 
several,  the  trustees  might  sue  the  contractors  jointly,  and 
thus  the  surety  might  be  deprived  of  the  benefit  of  the 
evidence  of  his  principal,  which  is  often  a  matter  of  the 
greatest  importance.     Again,  if  the  contract  be  joint  and 

(a)  MS.  (c)  Vide  Cornell  v.  Edwards,  2 

(6)  9  Bingh.  S93;  2  Moore  &      Bos.  &  Pull.  268 ;  Deeringv.Ecrt 
Scott,  534;  ante,  443.  of  Winchelsea,  ibid. 
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several,  a  promise  or  a  payment  by  the  principal  will  take 
the  case  out  of  the  statute  as  against  the  surety;  otherwise, 
if  the  contract  be  several;   Burleigh  v.  8tott(a)i     If  the 
action  were  joint,  the  surety  might  be  deprived  of  a  set-off 
in  his  own  right.     These  considerations  will  weigh  with 
the  Court,  if  they  think  that  upon  the  face  of  the  agreement 
it  is  doubtful  whether  the  parties  intended  to  bind  thenar 
selves  severally,  or  jointly  and  severally.     The  parties,  by 
this  contract,  distinctly  contract  and  agree  severally.    No 
argument  can  be  drawn  from  the  circumstance  of  the  par- 
ties having  a  joint  interest,  or  from  one  of  them  having  no 
interest,  except  in  a  case  where  the  contract  is  ambiguous ; 
Anderson  v.  Marlindale  (6),  Collins  v.  Prosser{c).     Where 
the  parties  distinctly  say  that  they  contract  jointly 9  or  that 
they  contract  severally,  the  Court  cannot  say  otherwise; 
for  to  do  so,  would  be  to  make  and  not  to  expound  the 
contract.     In  all  the  cases  cited,  the  words  of  the  parties 
were  equivocal,  and  there   the  Court  might  well   be  at 
liberty  to  decide  either  one  way  or  the  other,  according  as 
the  parties  had  a  joint  interest  or  the  contrary,  of  according 
to  what  might  be  presumed  to  be  their  intention.     Here, 
the  parties  leave  the  Court  no  room  to  speculate.     The 
argument  upon  Matthewsoris  case  (d)  involves  the  whole 
question.     If  a  release  to  one  would  discharge  the  other, 
it  is  because  it  is  joint ;  and  if  it  be  not  joint,  the  release 
to  one  will  not  discharge  the  other. 


First  point. 


Second  point. 


Cresswell,  iii  reply.  The  clause  in  the  local  act  cannot 
affect  the  question  as  to  the  validity  of  a  demise  signed  by 
one  clerk.  It  is  the  common  clause,  found  in  every  act  of 
the  kind,  inhibiting  the  trustees  from  appointing  the  same 
person  to  fill  two  offices  under  them.  It  does  not  follow 
from  that,  that  they  cannot  appoint  more  clerks  than  one. 

It  is  probable  that  the  word  "  severally"  was  introduced 


(a)  S   Maun.  &  Ryl.    03;   8 
Barn.  &  Cressw.  BO. 

(b)  1  East,  497. 


(c)    3    Dowl.  &    Ryl.   11*;  1 
Barn.  &  Cressw.  688. 
(J)  5  Co.  Rep.  33. 
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principal  from  the  surety,  and  in  order  to  prevent  any  diffi-      v^-*/ 

•  i  Lee 

culty  that  might  arise  in  consequence  of  the  doubt  which  v. 

the  Courts  have  lately  entertained  as  M   their  power  of    ^JJ^Jff 

going  into  the  question  whether  a  party  signs  an  instrument 

(a  promissory  note)  as  principal  or  surety,  where  the  fact 

does  not  appear  upon  the  fdce  of  the  instrument.   Burleigh 

v.  Halt  shews  that  d  part  payment  by  one  takes  the  case 

out  of  the  statute  of  limitations,  where  the  contract  is  joint 

and  ievttal ;  but  it  does  not  shew  that  where  the  contract 

is  several  only,  it  would  not  operate  in   the  same  way. 

There  cannot  be  a  doubt  in  this  case  but  that  a  release  of 

the  principal  would  be  a  discharge  of  the  surety.     [Lord 

Deration,  C.  J.    That  might  be   upon    another    ground; 

Would  a  release  of  the  surety  operate  as  a  discharge  of  the 

principal?    That,  I  apprehend,  is  the  proper  way  of  putting 

it]     It  is  submitted  that  it  would. 

With  regard  to  the  set-off,  it  would  make  no  difference 

whether  the  action  was  joint  or  several.     [PatteSon,  J. 

Suppose  work  had  been  done  by  the  surety;  could  that 

be  set  off  in  a  joint  action?]     It  is  submitted  that  it  could. 

[Patteson,  J.  I  think  not  (a).] 

Lord  DbnmaN,  C;  J.— Had  it  been  necessary  to  decide 
the  first  point,  1  should  have  wished  for  time  to  consider 
of  my  judgment ;  but  it  is  not  necessary  to  enter  into  that 
question.  If  the  word  "  severally"  has  any  meaning,  it 
must  hate  that  which  the  defendant  contends  for,  and  the 
agreement  Cannot  be  treated  as  joint.  If  the  trustees  can 
sue  Upon  this  agreement  at  all,  they  can  only  sue  the  par- 
ties id  the  manner  in  which  they  have  chosen  to  contract. 
Many  reascms  why  the  defendants  should  prefer  to  contract 

(a)  Vide  Jones  v.  Fleming,  7  N.  P.  C.  469,  n.;  Grant  v.  ttoyai 

Barn.  &  Cressw.  217;  Puller  v.  Exchange  Assurance  Company,  5r 

Roe,  Peake,  N.  P.  C.  197 ;  ibid.  Maule  &  Seivv.  439. 
3d  ed.  260;  Stacy  v.  Vecy,  2  Esp. 
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v. 
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severally  have  been  suggested ;  and  by  that  word  "  severally 
the  surety  has  taken  care  to  protect  his  own  interest. 


Nixon  aud         Littledale,  J. — We  must  take  the  word  "severally" 
Davison. 

according  to  common  understanding.  The  word,  unless 
explained  by  other  parts  of  the  agreement,  must  operate  to 
make  the  liability  several.  Certainly,  where  on  the  face  of 
the  instrument  it  appears  that  the  contract  is  joint,  it  may 
be  so  treated,  notwithstanding  the  word  several  occurs. 
But  in  the  present  case  it  is  not  so.  It  is  more  iu  the  com- 
mon course  of  things  that  the  surety  should  be  bound  sepa- 
rately from  the  principal  rather  than  with  him.  In  Collins 
v.  Prosser  the  words  implied  a  joint  liability,  yet  the  bond 
was  held  to  be  several  for  particular  reasons.  If  it  could  be 
shewn  here  that  "  severally'*  was  not  meant  to  be  taken  in 
its  ordinary  sense,  we  might  reject  it,  but  no  reasoti  is 
shewu  for  so  treating  the  contract. 

Patteson,  J. — If,  by  putting  the  ordinary  construction 
upon  the  word  t(  severally,"  we  should  have  done  violence 
to  the  rest  of  the  contract,  we  might  have  rejected  it  in 
some  way.  I  think  it  very  probable  that  Mr.  Cresswelts 
solution  of  the  expression,  namely,  that  the  principal  bif 
himself  as  principal,  and  the  surety  as  surety  by  himself,  is 
the  right  one ;  but  still  it  is  equally  fatal  to  his  case. 

Williams,  J. — Mr.  Cresswell  has  laboured  to  shew  that 
there  is  something  in  the  nature  of  the  agreement  to  take 
away  the  ordinary  meaning  of  the  word  "  several."  I  con- 
fess I  see  no  reason  for  saying  that  the  language  is  incon- 
sistent with  the  object  of  the  agreement.  One  party  agrees 
to  pay  the  rent,  and  the  other  that  he  will  come  in  and 
guarantee  its  being  done.  There  is  no  agreement  that  all 
shall  do  one  aud  the  same  thing. 

Judgment  of  nonsuit  entered. 
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Cuhtis  V.  Greated.  ^nW 

ASSUMPSIT  for  money  had  and  received,  brought  to  Upon  a  sale  of 

ecover  50/.  received  by  the  defendant  from  the  plaintiff  by  #house9  b? ™c' 

J  .  t,on  according 

vay  of  deposit  upon  a  sale  by  auction  of  certain  bouses,  and  to  certain  par- 
vhich   sale  the  vendor  had  not  completed.     At  the  trial  conditions  of 

before  Denman,  C.  J.,  at  the  sittings  after  Trinity  term,  sale,  one  of 

.  which  was  for 

1 833,  the  following  facts  appeared  : —  the  delivery  of 

The  defendant,  an  auctioneer,  was  employed  by  one  Jones  a.n  absJr*Ft  ™ 

'  7  r    j         j  title  within  10 

to  sell  certain  leasehold  premises  at  Hampstead.     An  auc-  days,  andano- 

tion  took  place ;  and  the  plaintiff  becoming  the  purchaser  of  parent  0f  a 

two  houses  at  680/.,  paid  50/.  as  a  deposit  to  Stevenson,  deposit  to  the 

Jones's  attorney,  and  signed  on  the  back  of  the  conditions  purchaser  of 

of  sale  a  written  contract  for  the  purchase  of  the  houses ;  two  nou8es  . 

r  pays  a  deposit, 

**vhich  contract  was  unstamped.     A  few  days  after  the  sale,  signs  an  agrce- 

tbe  defendaut  signed  a  receipt,  in  which  he  acknowledged  m^e^^[" 
that  he  had  received  of  the  plaintiff  50/.  "  for  the  deposit  on  obtains  a 
the  sale  by  auction  of  the  premises  described  as  lot  4  in  tne  auctioneer 

the  printed  particulars  and  conditions  of  sale."    The  condi*  for.  !,ne  "joney 

.  .  paid  as  for  a 

tions   of  sale  being  offered  in  evidence,  Campbell,  S.  G.  deposit  on  a 

objected  that  they  could  not  be  put  in  distinct  from  the  safebyauc?o" 
J  .     .  of  the  premises 

agreement,  and  that  the  plaintiff  could  not  recover  without  described  in 
production    of    the  written   contract.      The   Lord   Chief  andcoinditions 

Justice  thought  that  the  conditions  of  sale  were  evidence  of  of  sale, 
t  i'ii  iii.  •  i  The  abstract 

the  contract  upon  which  the  50/.  had  been  paid,  and  re-  0f  title  not 

ceived  and  admitted  them  to  be  read.     One  of  the  condi-  k?n8  deiiver- 

ed,thepur- 

tions  of  sale  was   for  the  delivery  of  an  abstract  of  title  chaser  brings 
within  ten  days,  and  it  was  denied  that  the  vendor  had  ™jj£t  the 
failed    in  the    performance  of  this   condition.     The  third  auctioneer  for 
condition  of  sale  is  as  follows  : — "  That  the  purchaser  shall  of^he deposit: 

immediately  pay  down  a  deposit  of  20/.  per  centum  on  his  Held>  ^at  ***? 

production  of 
or  her  purchase  money,  into  the  hands  of  Mr.  Greated,  and  the  receipt, 

sign  an  agreement  for  payment  of  the  remainder  to  the  pro-  and  of  the  con- 
.  e  r  J  r  m      ditionsof  sale, 

prietor  of  the  estate  on  the  20th  March  next/'  A  verdict  without  pro- 
Was  found  for  the  plaintiff,  damages  50/.;  but  leave  was  w2  con- 
given  to  the  defendant  to  move  for  a  nonsuit,  upon  the  tract  signed  by 

question  whether  it  was  or  was  not  necessary  that  the  was  insuffi-   * 

cienU 
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agreement  should  be  produced.  In  last  Michaelmas  term, 
Campbell,  S.  G.  obtained  a  rule  nisi  for  a  nonsuit  or  a  new 
trial ;  gainst  which 

Sir  J;  Scarlett*  and  W.  H.  Watsorli  now  shewed  cause. 
It  Was  hot  necessary  to  produce  the  written  contract.    The 
plaintiff  prbduced  a  receipt  for  50/.  paid  as  a  deposit  upon 
a  lot  sold,  to  which  it  is  admitted  that  the  vendor  could  not 
make  a  title.     [Parke,  J.  How  do  we  know  the  terms  upon 
which  the  deposit  was  made,  without  seeing  the  contract? 
ticM  do  we  khott  that  the  deposit  it  to  be  returned?] 
If  a  man  pay  down  50l.  in  part-purcbdse  of  an  estate,  and 
that  estate  turns  out  to  be  a  mere  nullity,  he  is  entitled  to 
recdVer  it  as  money  paid  without  consideration.     If  the 
Written  contract  entitles  the  other  party  to  retain  at  all 
events,  he  should  prddtice  it.     The  plaintiff  has  shewn  that 
the    consideration   upon    which  the   50/.   was  paid  fails. 
[Lord  Dehmah,  C.  J.    You  cannot  do  that.    You  cannot 
shew  what  was  the  consideration  without  production  of  the 
agreement.     Parley  J.  The  defendant  says  there  appears 
to  be  a  writing  signed  by  the  plaintiff,  relating  to  this  depo- 
sit ;  therefore  the  fate  of  the  deposit  must  depend  upon  the 
terms   of   the   agreement;]      The   plaintiff  has   shewn  a 
contract  between  the  auctioneer  and  the  purchaser,  with 
reference  to  the  deposit,  without  any  written  contract.     The 
agreement  in  writing  was  res  inter  alios  actd> — it  was  be- 
tween the  vendor  shld  the  purchaser.     The  auctioneer  is 
only  a  Stakeholder,  and  is  bound  to  return  upon  the  failure 
Of  the  condition  upon  which  be  was  to   retain;    Lee  ?. 
MtiHn(a);     After  the   contract  was  entered  into  by  the 
auctioneer,  any  contract  eritered  into  between  the  vendor 
atid  the  purchaser  could  not  tiffect  his  liability.     [Patteson, 
J.  The  auctioneer  being  a  depositary,  he  is  to  retain  until  it 
lH  shewn  that  the  seller  is  not  entitled  to  retain,  which  could 
titify  be  shewn  by  the  agreement  between  the  vendor  afcd 

ptrrdtaSeT.     He  holds  the  deposit  upon*  condition  to  retort 

» 

(a)  8  Taunt.  45. 
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it  in  ease  the  agreement  of  the  vendor  with  the  purchaser 
is  not  performed.]  The  printed  particulars  taken  in  con- 
nection with  the  knocking  down  of  the  lot  to  the  plaintiff* 
and  the  signing  of  the  receipt,  shewed  a  complete  parol 
agreement  between  these  parties.  The  agreement  entered 
into  afterwards  was  between  vendor  and  purchaser,  and  if  it 
revoked  the  authority  of  the  auctioneer  to  return,  or  itt  any 
way  varied  the  contract  between  the  panics,  the  defendant 
ought  to  shew  it; 
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Campbell,  A.  G.,  and  Manning,  contra.  The  action  itf 
substantially  brought  upon  an  agreement  which  is  not  pro- 
duced ;  therefore  the  plaintiff  ought  to  be  nonsuited*  If 
the  plaintiff  says  that  there  has  been  a  failure  of  the  consi- 
deration, he  must  shew,  by  legal  evidence,  first,  what  the  con- 
sideration was,  and  then  that  it  has  failed.  The  agreement 
Ur  the  only  evidence  of  what  the  contract  was  between  these 
parties,  and  the  consideration  of  the  deposit  can  off  course 
only  appear  from  the  contract  between  the  depositor  and 
the  f>arty  for  Whose  benefit  the  deposit  is  made,  and  who  is 
the  meritorious  cause  of  such  deposit.  It  is  said  that  the 
conditions  being  referred  to  in  the  receipt  art  evidence  of 
thfc  consideration  upon  which  the  motity  was  paid,  and 
that  the  contract  must  be  taken  to  have  been  according  to 
those  conditions ;  but  the  conditions  are  not  binding  until 
they  are  adopted,  and  the  adoption  is  only  signified  by 
the  contract.  It  is,  indeed,  clear  that  the  contract  did  not 
adopt  the  conditions ;  for  the  third  condition,  upon  which 
it  is  supposed  that  this  deposit  was  made,  requires  that  a 
deposit  of  20/.  per  cent,  shall  be  paid  to  the  auctioneer, 
whereas  here  only  50/.  is  paid  upon  a  purchase  for  680/. 
The  receipt  (which  has  been  in  the  argument  for  the  plain- 
tiff treated  as  if  it  had  been  signed  previously  to  the  signing 
of  the  written  contract  between  the  vendor  and  purchaser, 
but  which  in  fact  was  signed  several  days  afterwards)  recog- 
nizes a  sale;  but  this  sale  being  of  land,  the  receipt 
therefore  also  recognizes  a  contract  in  writing.    Therefore 
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agreement  should  be  produced.     In  l»st  |     "i£E 
Campbell,  S.  G.  obtained  a  rule  nisi  ffr^  ^     ^ 
trial ;  against  which  4  «#   ^.   ~ 

Sir  J.  SearfeK,  and  W.  H.  Iff    <»..  -^  ";■ 
It  was  not  necessary  to  prodo)'  *    %    ^   ^     * 
plaintiff  produced  a  receipt  |  5f  ^   ::    '*     ■; 
a  lot  sold,  to  which  it  is  f  |  J  &     ^  %    *     f 
rriake  a  title.     [Parke,  1  |  f  >    "J    g    "     S 
the  deposit  wr -.  %  \    $    *    ^   * 


which  the  deposit 
How  do  we  know 
If  a  man  pay  do»<? 
that  estate  turn'/ 
recdVer  it  *■/? 
written  cbtt*^  ' 

the    «Mf' 
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Rule  absolute  for  a  r, 


.  ide  Edwardt  *.  Hodding,  n    nonsuit,    had    d. 

aunt.  815;  1  Mnrshnll,  377.  the  evidence,  or  hi 

(b)  This  rule  would  be  of  little  bill  of  eiceptiona,  i 

or  no  advantage  to  the  defendant,  he  have  defeated  t 

as  before  a  second  trial  the  plain-  lion,  and  obtained 

tiff  would  have  the  opportunity  of  would  have  been  t 

procuring  the  contract  to  be  stump-  rule  to  enter  a  non 

ed.     If  the  defendant,  instead  of  made  absolute,)  bu 

resting  satisfied  with  the  leave  re-  action  would  proba' 

served  to  him,  to  more  to  enter  altogether  barred. 
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this  alone  would  have  been  conclusive  to  shew  that  a  writ- 
ten contract  had  already  been  entered  into.  Without  look- 
ing at  the  distinction  of  the  terms  upon  which  the  receipt 
was  given,  and  those  upon  which  the  agreement  was  signed, 
it  is  quite  clear  that  the  money  was  paid  upon  a  sale; 
therefore,  whenever  the  contract  was  entered  into  between 
the  parties,  whether  before,  contemporaneously,  or  even 
afterwards,  the  liability  of  the  defendant  to  return  the 
money  {a)  would  not  arise  until  the  vendor  had  failed  to  per- 
form the  terms  of  the  contract  of  sale.  If  the  defendant 
be  a  stakeholder,  he  must  hold  on  certain  conditions.  His 
liability  to  retain  for  the  vendor,  or  to  return  to  the  pur- 
chaser, must  necessarily  depend  upon  the  contract  between 
the  vendor  and  the  purchaser ;  their  contract,  therefore, 
becomes  a  part  of  his  contract. 


The  Court  took  time  to  consider,  and  on  a  subsequent 
day  in  the  term  pronounced  a 

Rule  absolute  for  a  new  trial  (b). 


(a)  Vide  Edwards  v.  Hodding, 
5  Taunt.  815;  1  Marshall, 377. 

(b)  This  rule  would  be  of  little 
or  no  advantage  to  the  defendant, 
as  before  a  second  trial  the  plain- 
tiff would  have  the  opportunity  of 
procuring  the  contract  to  be  stamp- 
ed. If  the  defendant,  instead  of 
resting  satisfied  with  the  leave  re- 
served to  him,  to  move  to  enter 


a  nonsuit,  had  demurred  upon 
the  evidence,  or  had  tendered  a 
bill  of  exceptions,  not  only  would 
he  have  defeated  the  present  ac- 
tion, and  obtained  his  costs,  (as 
would  have  been  the  case  if  the 
rule  to  enter  a  nonsuit  had  been 
made  absolute,)  but  the  right  o( 
action  would  probably  have  been 
altogether  barred. 
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1834. 

The  King  v.  Edward,  Archbishop  of  York,  JohnWright, 
William  Bowerbank,  Clerk,  and  Joseph  Rolling 
Unwin,  Clerk. 

(aiUARE  impedit  to  recover  the  presentation  to  the  rec-  The  decision 
tory  of  Langar,  in  the  county  of  Nottingham,  alleged  to  be  chambers  as 
forfeited  to  the  Crown  by  reason  of  simony.     The  decla-  to  amend- 
ration  contained  one  count,  charging  a  simoniacal  contract  pleadings 

between  Wright,  the  patron  of  the  advowson,  Bowerbank,  within  the 

limits  of  his 
the  patron  of  the  next  turn,  and  Unwin,  the  presentee ;  by  discretionary 

which  Unwin  was  to  grant  a  lease  of  land  worth  600/.  per  V°w*r  over 

°  r      such  amend- 

annum,  parcel  of  the  rectory,  for  170/.  per  annum,  for  ments,will 

ninety-nine  years,  if  Unwin  should  so  long  live  and  continue  j^ed  ^tn  b" 

incumbent.     The  declaration  was  delivered  in  May  last,  the  Court, 

and  the  issue  was  made  up  and  delivered,  and  notice  of     jn  quare 

trial  given  for  the  summer  assizes  for  Nottinghamshire,  impedit  by  the 

0  Crown,  upon 

The  cause  was  there  entered  for  trial,  and  the  record  was  an  alleged  for- 

subsequently  withdrawn.      On  the   17th  February,  1834,  ^^fjLi 
Littledale,  J.,  made  an  order  that  the  plaintiff  should  have  the  patron  in 
leave  to  amend  the  issue  by  adding  the  following  counts: —  ^ \hetam  ** 
First,  a  count  stating  the  contract  to  be  between  Bower-  and  the  in- 
bank  and    Unwin  only,  but  with   the  privity  of  Wright:  ;udge  at  chain- 
ed ly,   The  like,  stating  the  contract  to  be  between  the  ^r8!*astau~ 
defendants  Bowerbank  and  Unwin,  simply :  Sdly,  A  count  allow  an 
stating  the  simony  to  consist  in  Unwinds  agreeing  to  take  {^adding1 ' 
100/.  per  annum  only  from  Bowerbank,  for  the  profits  of  counts  varying 
the  benefice :  and  4thly,  A  count  stating  that  Bowerbank  t^e  parties  to 

took  a  resignation  bond  from  Unwin ;  and  that  the  defend-  tne  simoniacal 

contract. 
ants  should  have  until  the  tenth  day  of  Easter  term  to      And  it  is  in 

plead  de  novo,  in  case  they  should  be  so  advised.  ihee  discretion 

*  9  j  of  such  judge 

White,  for  the  defendant,  Wright,  on  the  day  named,  to  allow  the 
obtained  a  rule  to  shew  cause  why  the  order  should  not  be  wjtnout 
rescinded,  on  the  ground  that  the  amendment  ought  not  to  making  the 
have  been  allowed,  or  that  the  liberty  to  amend  should  [j,e  costs  pre/ 
only,  at  all  events,  have  been  granted  on  payment  of  all  the  vl<>U8ty  incur- 
costs  previously  incurred. 
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M.  D.  Hill  now  shewed  cause.     The  judge  having  al- 
lowed the  amendment  to  be  made,  the  Court  cannot  now 
entertain  the  questiou  as  to  the  propriety  of  that  which  has 
Archbishop  of  ^etn  done.     [Littlcda/e,  J.  It  appears  to  us  that  it  is  open 
nnd  others,    to  the  defendants  to  discuss  the  propriety  of  the  allowances 
of  the  amendment]     In  The  Attorney-General  v,  Henipr-* 
$tm  («)» the  solicitor-general  moved  for  leave  to  amend  th^ 
information  by  adding  another  count;   and  qpqn  inquire 
the  practice  was  fouqd  to  be  that  the  attorney?geperal  ms^ 
at  any  time  amend,  as  a  matter  of  course ;  and  the  Co 
therefore  granted  the  motion.     [Lord  Demnan,  C,  J,  h 
not  requesting  a  count  to  be  added,  and  so  in  fact  filin 
qew  information?]     The  king  is  not  hound  by  the 
The  additional  counts  were  objected  to  upon  the  argum^j^ 
before  the  order  was  made,  because  they  disclosed  994^ 
causes  pf  action,    The  answer  given  by  the  learned  ju</f* 
who  made  the  order  was,  that  they  merely  varied  the  state- 
ment of  the  original  cause  of  action.    The  amendment  aa(r 
goes  thus  far.    Iq  the  first  or  original  count  the  simpniscsJ 
coptract  is  charged  as  made  betweep  all  parties :  in  the 
second  it  is.  laid  as  a  coptract  between  Bowtrbank  apd 
Unwin,  with  the  privity  of  Wright :  in  the  third  as  a,  coo- 
tract  between  Bowerbank  and  Unwin  pnly;  in  the.  fQU^ 
and  fifth  as  a  contract  between  Bowerbank  and  Until 
These  contracts  are  of  a  secret  nature,  and  if  several  couqfy 
are  not  permitted  to  he  ipserted  ip  the  declaration^  there 
will  frequently  be  a  failure  of  justice.     Np  pew  simony  or 
new  offence  is  charged  in  the  additional  counts.    JtWM 
otyected,  when  the  rple  was  moved  for,  that  the  couqM 
were  improperly  joined  (6).     If  that  be  so*  the  defendants 


(a)  S  Anstr.  714. 

(b)  The  objection  appears  to  have 
been,  that  the  new  counts,  or  at 
least  the  three  last  of  them,  charged 
an  offence  against  two  of  the  de- 
fendants only,  whereas  the  original 
count  implicated  all  three.     If  the 


defendants  had  demurred  pn  d"s 
ground,  the  answer  would  proba- 
bly have  been,  that  though  two  of 
the  defendants  only  might  b*w 
concurred  in  the  act  which  caused 
the  lapse  to  the  Crown,  the  c*M 
of  action  was  the  disturbance  of 
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may  demur.    The  simoniacal  contract  being  stated  with  3334. 

reference  to  one  presentation,  the  plaintiff  is  at  liberty  to  ^v^ 

state  the  terms  of  that  one  contract  in  a  variety  of  ways,  *, 

With  respect  to  the  costs.     The  Crown  has  a  right  tp  ArchWhop  of 

amend.     Nothing  is  asked  by  way  of  indulgence  from  the  ^4  others. 
Court,  and  therefore  there  is  no  reason  for  the  imposition 
of  costs  as  a  term  of  the  amendmeut. 

White,  in  support  of  the  rule.  This  is  in  reality  a  penal 
action.  It  is  made  a  possessory  action  only  by  virtue  of 
the  statute  of  Elizabeth,  which  made  the  corrupt  contract 
an  avoidance.  This  is  not  the  action  of  the  Crqwn,  but  of 
a  private  individual,  who  has  obtained  a  presentation  from 
the  Crown,  upon  a  supposed  forfeiture.  The  cause  went 
down  for  trial  with  one  contract  only  stated  in  the  declarer 
tion ;  it  is  therefore  not  unreasonable  to  require  the  plain- 
tiff, when  he  wishes  to  amend,  to  pay  the  costs.  In  The 
Attorney  General  v.  Henderson  the  Crown  paid  the  costs 
of  the  amendment. 

In  each  additional  count  a  new  cause  of  action  is  stated. 
The  first  count  states  the  contract  to  be  between  the  three : 
the  second  count  its  a  contract  between  Bowcrbajik  and 
Unwin,  with  the  privity  of  Wright.  If  this  is  a  contract 
with  Wright,  it  was  unnecessary  to  insert  it ;  but  if  it  is 
not  a  contract  with  Wright,  it  is  a  different  contract  from 
that  stated  in  the  first  count.  In  the  third  count  a  differ- 
ent contract  is  also  stated.  [Pattesqn,  J«  It  will  nQt  be 
disputed  that  different  contracts  are  stated ;  but  that  does 
not  make  the  causes  of  action  different.  I)qw  (jo  you 
make  out  that  a  new  cause  of  action  is  stated  ?  The  same 
thing  can  only  be  recovered  under  each  count.]  If  an 
action  were  brought  for  goods  sold  and  delivered,  it  would 
not  be  permitted  to  add  a  count  for  work  and  labour.     In 

the  Crown's  right  to  present,  in  the  defendants,  by  omitting  to 
whatever  manner  that  right  may  plead  a  ne  disturbs*  pas/'  admitted 
have  accrued ;  and  that  each  of     himself  to  be  a  co-disturber. 


CASES  IN  THE  KING  S  BENCH, 

Wright  v.  Ager  (a),  which  was  an  action  to  recover  penal- 
ties from  a  sheriff's  officer  for  extortion,  the  Court  refused 

v.  *        to  allow  the  declaration  to  be  amended  by  inserting  addi- 

Archbishop  of  tionai  courfis. 
York 
and  others. 

Lord  Denman,  C.  J. — An  application  in  this  case  was 
made  to  a  learned  judge  to  grant  an  indulgence,  which  was 
conceded.  The  Court  have  scarcely,  in  my  opinion,  autho- 
rity to  interfere.  But,  supposing  that  they  have,  the  judge 
has,  I  think,  done  quite  right. 

Patteson,  J. —  I   agree  with   every  thing  which   wa&^ 
done  by  the  learned  judge.     It  is  admitted  that  the  judg 
had  a  discretion ;  and  I  protest  against  the  doctrine  th 
the  exercise  of  that  discretion  is  to  be  interfered  with  b- 
this  Court. 

Little  dale,  J.  and  Williams,  J.  concurred. 

Rule  discharged  (6). 

(a)  5  B.  Moore,  330.  having  resigned  without  pleading 

(6)  The  presentee  of  the  Crown      to  the  amended  declaration, 
was  afterwards  admitted,   Unwin 


Crew  and  another,  Executors  of  Newton,  r.  Petit 

others. 

sign  a  formal     ASSUMPSIT  on  three  promissory  notes  of  50/.  each, 

promissory        dated  in  1813,  and  payable  respectively  in  two,  three,  and 
note,  by  which  r  y  . 

they  promise,    four  years  after  date.     Plea :  the  general  issue,  and  the 
"  as  church- 
wardens and  overseers,"  to  pay  to  C.  or  order  a  sum  of  money,  with  interest;  which  sum 
was  in  fact  the  amount  of  a  loan  made  by  C.  for  the  use  of  the  parish.     A.  and  B.m* 
personally  liable  upon  such  note. 

The  payment  of  interest  on  such  note  from  time  to  time,  by  the  vestry,  is  a  sufficient 
acknowledgment  of  the  debt  to  take  the  case  out  of  the  statute  of  limitations. 

A  fortiori,  where  B.  has  audited  the  parish  accounts,  in  which  payments  of  ioW** 
on  the  note  are  entered. 
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statute  of  limitations.     At  the  trial  bfefore  Denman,  C.  J.         1834. 
at  the  Middlesex  sittings  after  Trinity  term,  1833,  the  fol- 
lowing facts  appeared : — 

3d  May,   1813,  at  a  vestry  held  in  and  for  the  parish  of 
Chingford,  in  Essex,  of  which  the  defendants  were  then 
churchwardens  and  overseers,    the  parish  being  in   want 
of  the  means  of  furnishing  the  workhouse,   Mr.  Henry 
Newton,  who  was  present  at  the  meeting,  agreed  to  lend 
the  parish  200/.  for  that  purpose,  on  receiving  promissory 
notes  for  the  amount,  to  be  signed  by  the  churchwardens 
and  overseers.     An  order  was  accordingly  made  by  the 
vestry,  requiring  the  churchwardens  and  overseers  to  bor- 
row the  200/.  of  Mr.  Newton,  to  pay  him  legal  interest,  and 
pay  him  off  50/.  a  year  until  the  whole  was  repaid.  The  de- 
fendants accordingly  gave  four  promissory  notes  for  501.  each, 
with  interest,  payable  one,  two,  three,  and  four  years  after 
date,  which  notes  were  in  the  ordinary  form,  except  that 
they  were  signed  by  the  defendants  as  churchwardens  and 
overseers.     One  of  these  notes  had  been  paid  off.     Henry 
Newton,  during  his  lifetime,  and  his  brother,  after  his  death, 
down  to  the  year  1831,  received  the  interest  upon  the  three 
remaining  notes  from  the  churchwardens  and  overseers  for 
the  time  being,  and  receipts,  acknowledging  the  payment 
by  the  churchwardens  and  overseers  of  Chingford,  were 
signed  by  Henry  Newton,  or  his  brother.     In  the  years 
1829  and  1830,  one  of  the  defendants  audited  the  parish  ac- 
counts for  the  preceding  years,  and  signed  indorsements  as 
follows :  "  We  have  examined  the  within  account,  and  find 
it  just  and  correct/*     In  each  of  these  accounts  there  was 
an  item  for  the  interest  paid  to  Mr.  Newton  on  the  notes  in 
question.    Upon  this  state  of  facts,  D.  Pollock,  for  the  de- 
fendants, applied  for  a  nonsuit,  on  two  grounds  : — 1st.  That 
the  defendants  were  not  individually  liable  ;  and  secondly, 
that  supposing  them  to  have  been  individually  liable,  the 
plaintiff's  right  to  recover  was  barred  by  the  statute   of 
limitations;    for,  he  contended,  that  the  payment  of  in- 
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1834.  terest  by  the  parish  officers  for  the  time  being  was  a  pay- 
ment by  stranger*,  and  could  not  take  the  case  out  of  the 
statute  as  against  the  defendants.  The  Lord  Chief  Justice 
gave  the  defendants  leave  to  move  for  a  nonsuit  upon  both 
points,  but  directed  the  jury  to  find  for  the  plaintiffs,  if  they 
thought  that  the  defendants  had  adopted  the  payments  of 
interest     Verdict  for  plaintiffs ;  damages  170L 

In  last  Michaelmas  term  £>.  Pollock  moved  for  a  non- 
suit accordingly,  and  the  Court  refused  to  give  him  a  rule 
upon  the  first  point,  but  after  taking  time  to  consider, 
granted  a  rule  upon  the  second. 

F.  Pollock  and   Hutchinson  now  shewed  cause.     The 
point  to  be  determined  here,  being  whether  the  case  is  or  is 
not  taken  out  of  the  statute  by  the  payment  of  interest,  Lord 
Tenterderia  act  is  entirely  out  of  the  question.     Treating 
the  defendants  as  sureties  only,  which  is  putting  the  caw 
most  strongly  for  them,  the  payment  of  interest  by  the 
parish  takes  the  case  out  of  the  statute  as  against  them* 
Suppose  a  banker  requires  a  security  for  the  loan  of  money 
to  his  customer,  and  the  customer  gets  the  money  upon  hit 
surety's  giving  his  own  notes  for  the  payment  of  the  princi- 
pal and  interest,  and  that  the  party  to  whom  the  money  ii 
advanced  regularly  pays  the  interest,— could  the  surely,  at 
the  end  of  six  years,  refuse  to  pay  the  banker  the  amount 
for  which  he  had  given  his  notes  ?   Surely  not.  The  interest 
is  there  paid  by  the  party  who  really  ought  to  pay,  and  if 
pro  tanto  a  discharge  of  the  liability  of  the  surety.     But 
that  is  not  the  present  case.     Here,  the  defendants  were 
themselves  the  persons  who  really  borrowed  the  money  on 
behalf  of  the  parish,  and  the  payments  by  the  pariah  mutt 
be  considered  as  payments  by  the  agents  of  the  defendants 
It  might  be  contended,  that  even  without  evidence  of  the 
adoption,  by  auditing  the  accounts,  the  payments  of  interest 
ought  to  be  treated  as  payments  by  the  defendants,  for  the; 
'  are  payments  for  the  benefit  of  the  parties  to  the  notes,  so 
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a*  to  discharge  them  from  all  liability  to  pay  such  accruing 
interest.  The  adoption,  however,  by  the  auditing  of  the 
accounts  on  two  successive  years,  and  passing  the  items  for 
the  amount  of  interest  paid  to  the  holder  of  the  notes,  is 
conclusive.  The  auditing  in  1829,  by  the  one  defendant, 
was  notice  that  the  notes  were  unpaid,  and  that  the  interest 
on  them  was  in  the  course  of  being  paid  for  his  benefit ; 
and  supposing  him  to  have  been  taken  by  surprise  the  first 
year  so  that  it  could  not  fajrly  be  considered  as  such  notice, 
the  auditing  a  second  tipae,  with  the  absence  of  any  objec- 
tion on  either  occasion,  is  conclusive  evidence  of  adoption 
by  him,  and  therefore  conclusive  against  his  co-defendants. 
It  is  very  probable  that  this  defendant  thought  that  he  was 
not  liable  after  be  bad  ceased  to  be  overseer,  but  this  was 
a  mistake  in  law,  as  the  Court  have  decided,  by  refusing  to 
grant  a  rule  upon  that  objection* 

D.  Pollock,  contrsL  In  order  to  see  whether  the  statute 
baa  barred  the  plaintiff's  right,  it  is  necessary  to  revert  to 
the  original  transactions.  The  notes  were  given  in  the  cha- 
racter of  churchwardens,  be.  in  pursuance  of  a  resolution  of 
the  vestry,  (made  in  the  presence  of  Mr.  Newton,)  that  the 
churchwardens,  &c.  should  borrow  of  Mr.  Newton  200/. 
and  pay  him  legal  interest,  and  should  pay  him  off  50/,  a 
year  until  the  whole  was  repaid.  If  the  churchwardens, 
&c.  were  individually  liable,  the  payment  of  interest  by  the 
parish  was  an  unwarranted  interference,  which  could  not 
bind  these  parties.  If  the  defendants  were  liable  only  as 
sureties,  they  should  have  had  notice  of  the  non-payment  of 
the  notes,  according  to  their  tenor.  The  party's  signature 
at  the  foot  of  the  parish  accounts  was  never  intended  as 
an  adoption  of  this  particular  payment,  as  it  affects  bis 
own  interest;  such  an  effect  was  never  contemplated. 
The  payment,  to  be  valid  as  against  the  defendants,  ought 
to  have  been  made  with  their  knowledge  and  privity  ;  and 
it  is  not  sufficient  that  it  merely  resulted  to  their  benefit. 
[Patteson,  J.   According  to  what  von  say  about  the  notes 
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being  given  by  the  overseers  as  sureties,  you  would  make 
the  notes  mere  pieces  of  waste  paper.  You  say  that  the 
parties  only  contemplated  the  notes  as  memoranda,  and  yet 
they  are  drawn  up  in  the  form  of  promissory  notes,  and 
stamped.  Lord  Denman,  C.  J.  Some  of  your  observa- 
tions go  for  a  new  trial,  your  rule  was  for  a  nonsuit  only.] 


Littledale,  J. — I  think  that  the  defendants  are  not 
entitled  to  a  nonsuit     There  is  no  doubt  that  the  period 
of  limitation  is  gone  by ;  the  only  question  is,  whether  any 
thing  has  occurred  to  take  the  case  out  of  the  statute. 
There  was  a  payment  of  interest  by  the  parish,  and  it  was 
a  question  for  the  jury  whether  the  defendants,  or  any  of 
them,  had  adopted  such  payments.     I  think  there  is  no 
reason  to  doubt  upon  the  case..    The  parties  to  the  note 
describe  themselves  as  churchwardens  and  overseers,  and 
by  this  they  seem  to  me  to  recognize  the  vestry  as  managers 
of  the  business — to  recognize  the  vestry  as  their  agents  for 
this  purpose.     If  the  case  were  to  go  to  a  new  trial,  the 
jury  would,  no  doubt,  find  that  the  money  was  paid  with  the 
knowledge  of  the  defendants,  or  one  of  them.    'Mr.  Pollock 
says  that  there  ought  to  have  been  notice ;  but  it  does  not 
appear  that  the  defendants   were  sureties.     On  the  con- 
trary, they  appear  on  the  notes  to  be  principals ;  and  if  they 
sign  as  principals,  they  canuot  be  entitled  to  notice. 


Patteson,  J. — The  defendants  are  liable  to  pay  the 
amount  of  these  notes,  for  there  was,  I  think,  sufficient  evi- 
dence to  take  the  case  out  of  the  statute.  It  may  be  a 
hardship  upon  the  defendants,  but  we  cannot  take  from  the 
plaintiff  his  right.  The  parish  wanted  to  borrow  money:— 
Mr.  Newton  lent  it  to  the  parish,  whom  he  did  not  choose 
to  trust,  because  they  could  not  legally  bind  themselves. 
He  therefore  required  the  notes  of  their  overseers.  If  it 
was  intended  that  the  defendants  should  not  be  individually 
liable,  why  do  they  give  a  regular  promissory  note,  stamped? 
They  cannot  bind  themselves  as  overseers,  nor  can  they  bind 
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the  parish.     But  the  designation  of  themselves  as  "church-         1834. 
wardens  and  overseers"  has  this  effect, — of  shewing  that  the 
parties,  when  they  bound   themselves,  intended  that  the 

parish  should  have  the  management  of  the  payment  of  the 
debt  and  interest.  Within  six  years,  there  is  evidence  of 
one  of  the  defendants  having  audited  and  signed  the  parish 
accounts,  which  contained  an  item  for  interest  paid  on  these 
notes ;  and  although  it  would  be  hard  to  say  that  by  so 
doing  a  party  admits  the  legality  of  all  the  items,  yet, 
coupled  with  other  circumstances,  it  is  evidence  of  an 
adoption  of  the  payment  as  just  and  correct.  If  one  joint 
maker  of  a  note  pays  interest  upon  the  note,  that  is  suffi- 
cient to  take  the  case  out  of  the  statute  as  regards  all  the 

,  parties. 

Williams,  J. — I  am  of  the  same  opinion.  If  the  pay- 
ment was  made  by  the  authority  and  with  the  consent  of 
anv  one  of  the  defendants,  it  seems  to  be  established  that  it 
takes  the  case  out  of  the  statute  as  against  all. 

Lord  Denman,  C.  J. — It  appeared  to  me  to  be  a  clear 
case.  It  really  seemed  to  me  that  the  parties  must  have 
been  all  along  aware  of  the  payment  of  interest.  Some,  if 
not  all,  were  constantly  residing  in  the  parish,  and  therefore 
contributed  a  portion  to  the  payment  of  the  interest,  and 
might  always  have  seen  what  was  being  done. 

Rule  discharged. 
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Where  error 
is  brought  on 
a  conviction 
of  felony,  and 
after  a  four- 
day  rule  has 
been  obtained 
and  served  on 
the  attorney- 
general  and 
prosecutor, 
there  is  no 
joinder  in 
error,  the 
party  con- 
victed is  enti- 
tled to  be  dis- 
charged out  of 
custody. 

So  in  error 
upon  a  con- 
viction for  a 
misdemeanor. 


The  King  v.  Howse  and  Thompson. 

XHE  defendants  were  brought  up  by  habeas  corpus. 
They  had  been  tried  and  convicted  at  the  Norwich 
Michaelmas  sessions,  before  the  Recorder  there*  upon  id 
indictment  which  contained  three  counts :  the  first  for  a 
highway  robbery,  the  second  for  an  attempt  to  commit  e 
felony,  and  the  third  for  a  common  assault.  The  defend- 
ants  brought  error ;  and  there  being  no  joinder  in  error  on 
behalf  of  the  Crown, 

Palmer  now  moved  for  judgment  for  the  prisoners,  for 
want  of  joinder  in  error.  A  four-day  rule  was  obtiiwd* 
and  notice  of  the  rule  was  duly  given  to  the  prosecutor  and 
the  attorney-general. 

Lord  Dbnman,  C.J,,  after  consulting  with  the  officers 
of  the  Crown  Office!  said — It  seems  to  be  the  constant 
practice  of  the  Court,  where  there  is  a  want  of  joinder  in 
error  in  cases  of  misdemeanor,  to  discharge  the  prisoner. 
If  there  is  any  reason  for  the  rule  in  cases  of  misdemeanor, 
it  is  stronger  in  cases  of  felony.  The  prisoners  are  there- 
fore entitled  to  be  discharged. 


Judgment  for  the  defendants. 


Perry  v.  Gibson. 

A  witness         AT  the  trial  of  this  cause  before  4/derson,  J.,  at  the 
to  produce  a     assizes  for  Cumberland,  a  witness  who  appeared  under  a 

document,        subpoena  duces  tecum,  to  produce  a  document  on  behalf  of 

under  a  sub-       ,  .     m*. 

poena  duces      the  plaintiff,  was  allowed  by  the  learned  judge  to  produce 

tecum,  may 

be  compelled  to  produce  it  without  being  sworn. 
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it  without  having  been  previously  sworn.    A  verdict  having 
been  found  for  the  plaintiff, 

jF.  Pollock  now  moved  for  a  new  trial,  on  the  ground 
that  the  party  should  have  been  sworn,  so  as  to  give  the 
defendant «  counsel  an  opportunity  of  cross-examining  him. 
He  admitted  that,  in  a  case  of  Evans  v.  Moseley  (a),  the 
question  whether  or  not  a  party,  who  appeared  under  a 
subpama  duces  tecum,  might  be  compelled  to  produce  the 
document  without  being  sworn,  had  been  lately  raised 
before  a  single  judge  in  the  Exchequer,  and  had  been  de- 
cided by  him  in  the  negative ;  and  that  therefore,  if  this 
Court  should  think  it  right  to  abide  by  that  decision,  he 
could  not  support  his  motion. 


463 


1834. 


Talfourd)  Serjt.,  stated  to  the  Court  that  he  had  been  in 
the  case  of  Evans  v.  Moseley,  and  had  moved  for  a  new 
trial  on  the  ground  now  taken  by  Mr.  Pollock,  before 
Bay  ley,  B.,  who,  after  taking  time  to  consider,  had  decided 
that  the  witness  need  not  be  sworn  (b). 

Lord  Denman,  C.J. — I  think  we  had  much  better  not 
disturb  this  question  now  that  it  has  been  settled  in  another 
Court. 

Parke,  J* — I  have  always  thought  that  the  rule  was  as 
it  has  been  decided  in  the  case  referred  to. 

Littledale,  J.  and  Patteson,  J.  concurred. 

Rule  refused. 


(tt)  2  Dowl.  Prac.  Cas.  366.  with  the  other  judges  of  the  Court, 

(b)   Bay  ley,  B.  stated  in    his      and  that  they  coiucided  with  him 
judgment,  that  he  had  consulted      in  opinion. 
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^^v^  Biggs  v.  Clay. 

In  an  action  CsASE  for  maliciously  causing  the  plaintiff  to  be  arrested 

cious  arrest  on  on  a  cnarge  °f  felony  without  probable  cause.     Plea:  the 

a  charge  of  general  issue.     At  the  trial  before  Gaselee,  J.,  at  the  last 

not  necessary  assizes  for  the  county  of  Essex,  it  appeared  that  in  the 

for  the  plain-    early  part  0f  last  year  a  fire  had  taken  place  near  Colches- 

tiff  to  give  in  r        .  r 

evidence  the     ter,  by  which  the  defendant's  house  was  consumed.     The 

"J™?£  defendant  applied  to  the  magistrates  for  a  warrant  against 

before  the  ma-  the  plaintiff,  who  had  beeti  engaged  in  carrying  away  ma- 
^  '  terials  after  the  fire,  charging  him  with  stealing  a  pump  ~ 

handle.     The  defendant  obtained  a  warrant  to  apprehends 
the  plaintiff,  arid  to  search  his  house.     Under  this  warrant 
the  defendant    searched   the  plaintiff's  house,    where    her 
found  the  pump  handle,  the  plaintiff's  wife  and  sou  being- 
at  the  time  upon  the  premises.     Before  the  constables  and 
the  defendant  had  left  the  house  the  plaintiff  returned  to  if, 
on  which  he    was    immediately   taken   into  custody,  and 
brought  before   the  magistrates,   who,   after   hearing  the 
statements  and   evidence  of  the  parties,  discharged  him. 
No  evidence  of  what  occurred  before  the  magistrates  pre- 
vious to  the  discharge  was  given.    The  defendant's  counsel 
contended  at  the  trial  that  it  was  incumbent  on  the  plain- 
tiff to  prove  all  that  occurred  before  the  magistrates ;  that 
it  was  not  sufficient  to  shew  the  arrest  and  discharge.    The 
learned  judge  was  of  opinion  that  it  was  not  necessary  to 
prove  all  that  occurred,  and  a  verdict  was  found  for  the 
plaintiff. 

Piatt  now  moved  for  a  new  trial,  on  the  ground  that  it 
was  necessary  to  prove  all  the  proceedings  before  the  ma- 
gistrates. 

By  the  Court — We  think  it  is  uot  necessary. 

Rule  refused. 
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Jones  v.  Reynolds. 

lN  an  action  for  rent  reserved  upon  a  demise   of  certain  Where  in  a 
ores  under  certain  land  in  Glamorganshire,  the  defendant,  stipulated  that 

after  plea  and  before  trial,  filed  a  bill  in  Chancery  against  judgment  shall 
.     .  ~  -  ...  not  be  entered 

the  plaiutiff,  praying  for  relief  against  the  agreement  upon  up  until  after 

which  this  actiou  was  brought,  and  obtained  an  injunction  the  fota/  Aear- 

to    restrain   the   plaintiff  from    proceeding  in   the  action,  eery  suit,  and 

Pending  the  injunction,  the  defendant  withdrew  his   pleas,  ^jJ^J.  there- 

and  signed  a  cognovit  for  750/.  and  costs,  in  which  it  was  uP°n>  when, 

in  the  event  of 
stipulated  as  follows  :  "  No  judgment  shall  be  entered  up  the  final  de- 

hereupon,  or  execution  issued,  until  after  the  final  hearing  f*?6  °.r  °™eT 
r  ...  .         being  in  favour 

of  a  certain  Chancery  suit  instituted  by  the  defendant  against  of  the  plaintiff, 
the  plaintiff  to  be  relieved  from  the  cognovit  on  which  this  nn^"Xecu" 
action  is  brought,  and  the  final  decree  or  order  to  be  pro-  tion  upon 
nounced   hereon ;  when,  in   the  event  of  the  final    decree  are  to  operate 

or  order  being  in  favour  of  the  plaintiff,  judgment  shall  be  in  accordance 

&  ...  with  the  de- 

entered  up  hereupon  and  execution  issued,  and   the  same  Cree  or  order, 

shall  operate  in  accordance  with  such  decree  or  order.    And  J"J?.   .   Plam" 
r  tiff  is  to  be  en- 

it  is  hereby  expressly  agreed,  that  upon  such  decree  or  order  tided  to  levy 

being  made  in  favour  of  the   plaintiff  in  this  action,  the  ?rcL^j  ^nd*' 

plaintiff  shall  be  at  liberty  to  levy  upon  such  execution  for  no  more;  the 

,  r  ,  ,        .  .,    ,  plaintiff  is  not 

such  sum  or  sums  of  money  only  as  by  the   said  decree  or  {^thomed  to 

order   the   defendant   shall   be    directed   to    pay."        The  enter  up  judg. 

ment,  pending 
suit  in  Chancery    was    heard,    in   December  last,    before  an  appeal  to 

Sir  John  Leach,  M.  R.,  who  on  the   10th  of  January  dis-  p*  **** 
missed  the   bill  with  costs.      In  February,  the  defendant  against  &  final 
appealed  to  the  Lord  Chancellor.     In  March,  the  plaintiff  ^j[*  dfsmiss- 
entered  up  judgment  upon  the  cognovit.  Thereupon  an  order  ing  the  de- 
was  made  by  Parke,  J.,  for  staying  the  proceedings  until 
the  fifth  day  of  this  term,  to  enable  the  defendant  to  apply 
to  this  Court  to  set  aside  the  judgment  for  irregularity. 
Follett  at  the  commencement  of  the  term  obtained  a  rule 
accordingly,  against  which, 

Whitcombe,  at  the  close  of  the  term,  shewed  cause.    The 
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1634.         question  is,  whether  there  has  not  already  been,  within  the 
j*  terms  of  this  cognovit,  a  final  hearing  of  the  Chancery  suit 

J  ON  E8  rwii 

v.  and  a  final  decree  or  order  pronounced  thereon.     There 

Reywoll*.     fa*  been  b  final  decree  or  order,  as  contra-distinguished  from 
interlocutory  decrees  and  orders,  and  this  is  the  distinction 
contemplated  by  the  cognovit.     If  the  plaintiff  is  to  wait 
till  the  suit  is  finally  settled  upon  appeal,  the  cognovit  will 
be  almost  useless,  and,  indeed,  it  is  apprehended  that  I 
decree  upon  appeal  is  but  an  order  of  affirmance  or  reversal 
[Lord  Denman,  C.  J.    The  cognovit  says,  final  decree  or 
order*]   The  terms  are  used  synontmously.    [FoUett.  There 
is  another  objection,  which  is,  that  the  levy  is  to  be  only  for 
the  8Wn\  finally  decreed.]   The  plaintiff  will  issue  execution 
to  no  greater  amount  at  his  own  peril. 

Follett,  contrsl,  was  stopped  by  the  Court. 

Lord  Denman,  C»  J. — We  think  that  the  judgment 
cannot  be  entered  up  until  the  final  determination  of  the 
Chancery  suit. 

LiTTLEDALE.J.-—  I  quite  agree.  The  question  does  not 
turn  upon  the  technical  meaning  of  the  words  "  decree 
or  order."  What  is  meant  is,  the  final  settlement  of  the 
suit* 

Patteson,  J.,  and  Williams,  J.,  concurred. 

Rule  discharged* 
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Knight  v.  Gibbb.  ,»v-w 

UASE  for  words  spoken  by  the  defendant  in  conversations  In  order  to 

bad  with  one  Hannah  Enoch,  and  with  others,  imputing  ™^£T  )££?" 

want  of  chastity  and  gross  levity  of  conduct  to  the  plaintiff,  matory  words 

as  lodger  m  the  house  of  the  said  Hannah  Enoch;  alleging  onjy  jnc  regpe^ 

as  special  damage,  that  the  plaintiff,  who  was  at  the  time  of  special  da- 

t  f       *K  A    •     *u  •  A  i  c  mage,  it  is  not 

of  speaking  these  words  in  the  service  and  employ  or  one  necessary  that 

Samuel  Enoch,  was  turned  out  of  such  employ  and  pre-  tn^  person 

h  r    J  rk       wnoseactcon- 

vented  from  earning  the  gains  to  which  she  would  otherwise  stitutes  the 
have  been  entitled.     Plea,  the  general  issue.  mawTshonld 

At  the  trial  before  Patteson,  J.,  at  the  last  Worcester-  have  believed 
shire  spring  assizes,  Mrs.  Enoch  proved  the  words  (a),  and  charge,  pro- 

that  at  the  time  when  they  were  spoken,  the  plaintiff  was  v>^e<J  that  he 

acted  m  con* 
employed  by  her  in  the  business,  which  she  conducted,  of  sequence  of  the 

a  straw-bonnet  maker,  and  lived  with  her  in   the  house,  J*0™  having 

7  been  spoken. 

which  her  husband  held  as  tenant  to  the  defendant;  she      A  defama- 
also  proved  that  she  had   since  dismissed  the  plaintiff  in  Ca^on°bvjl  to 
consequence  of  what  the  defendant  had  said;  but  upon  cross-  B.  respecting 
examination,  it  was  admitted  by  her  that  she  did  not  dis-  the  house  oc- 

niiss  the  plaintiff  because  she  believed  the  words  to  be  cupied  by  B. 

%  a*     i  i  /♦  asms  tenant, 

true,  but  because  she  Jeared  to  offend  the  defendant,  her  js  privileged, 

landlord.     Sent.  Talfourd,  for  the  defendant,  applied  for  a  when  su?h 

*  j  *  ^  rr  %     communica- 

nonsuit,  on  the  ground  that  the  special  damage  proved  did  tion  is  made 
not  flow  from  the  slander  as  such,  but  from  another  cause  consequence  of 
operating  upon  the  witness's  mind.      The  learned  judge  the  relation  of 
refused  to  nonsuit,  but  gave  leave  to  move  the  Court  for  a  tenant  and 
uonsuit  upon  the  point.     The  case  then  went  to  the  jury,  withoutmalice 
and  Serjt.  Talfourd  contended,  in  the  course  of  his  address 
to  them,  that  the  relation  of  landlord  entitled  the  defendant 
to  make  a  representation  to  his  tenant  on  the  subject  of  the 

(a) The  words,  as  proved,  related  they  make  the  house  more  like  a 

to  the  plaintiff  and  another  woman  bawdy-house  than  any  thing  else— 

also  lodging  with  Mrs.  Enock^  and  I  shall  be  giving  you  notice.    It  is 

in  her  employ,  and  were  to  the  a  disgrace  for  any  one  to  have  such 

following  effect: — "  Hieir  conduct  persons  in  his  house." 
is  shameful  and  disgraceful,  so  that 
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conduct  of  persons  lodging  with  her,  for  that  he  was  inter- 
ested in  the  reputation  of  the  house,  and  that  therefore  the 
communication  was  privileged ;  and  that  no  special  damage 
had  beeu  proved  to  have  been  occasioned  by  the  slander. 
Upon  the  first  point,  the  learned  judge  appears  to  have 
stated  to  the  jury,  thatif  they  thought  that  the  communication 
was  made  bona  fide,  with  reference  to  the  relation  of  land- 
lord and  tenant,  and  without  any  intention  to  do  a  maliciou 
injury,  the  communication  was   privileged,  but  not  other — 
wise;  and  upon  the  second  point,  his  lordship  left  it  to  th^ 
jury  to  say  whether  they  believed  that  the  witnesses  had,  1*7 
dismissing  the  plaintiff,  acted  inconsequence  of  the  speaking 
of  the  words  by  the  defendant.     The  jury  found  for  the 
plaintiff,  damages  10/. 


Second  point : 
Damage  not 
occasioned  by 
belief  of  the 
defamatory 
words. 


first  point: 
Privileged 
communica- 
tion. 


Talfourd,  Serjt.,  now  moved  for  a  nonsuit  or  for  a  new 
trial.  The  special  damage  which  must  be  shewn,  in  order 
to  support  a  declaration  for  slanderous  words  not  action- 
able of  themselves,  must  fow  from  the  zoords,  as  slander. 
[Parke,  J.  If  these  words  had  not  been  spoken,  Mrs. 
Enoch  would  not  have  dismissed  the  plaintiff.]  It  is  not 
enough  that  the  damage  flows  from  the  words,  unless  it 
flows  from  them  as  slander.  In  Ficars  v.  Wilcocks  (a)  it  was 
held,  that  the  special  damage  must  be  the  legal  and  natural 
consequence  of  the  words  spoken.  Here,  the  damage  was 
not  in  reality  a  consequence  of  the  words  spoken ;  for  Mrs. 
Enoch  stated  that  she  discharged  the  plaintiff  upon  other 
considerations  than  that  of  a  belief  in  the  truth  of  the  words. 

Upon  the  other  point,  as  to  whether  the  relation  of  land- 
lord and  tenant  made  the  communication  privileged,  the 
learned  judge,  it  is  believed,  told  the  jury  that  the  defend* 
ant  was  not  entitled  to  protect  himself  under  his  character 
of  landlord.  [Patteson,  J.  I  do  not  see  how  it  could  be 
put  otherwise  than  thus; — that  if  the  jury  thought  that  the 
defendant  made  the  communication  bona  fide  and  without 
an  intention  to  do  a  malicious  injury,  it  would  be  privi- 

(a)8East,1. 
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leged,  but  not  otherwise.  I  suppose,  however,  that  I  did 
not  put  it  so,  if  you  say  that  I  did  not.  Certainly  the 
words  proved  were  very  strong,  and  such  as,  I  think,  could 
hardly,  in  point  of  fact,  be  put  as  a  privileged  communica- 
tion on  the  part  of  the  landlord.] 

Lord  Denman,  C.J. — The  case  and  argument  have  First  point. 
been  very  fairly  stated.  It  is  most  likely  that  my  brother 
Patteson  did  put  the  case  to  the  jury,  as  he  now  thinks  he 
should  have  done.  If  he  had  directed  the  jury  that  the 
landlord's  communications  were  not  privileged,  as  a  point 
of  law,  I  think  that  you  would  have  been  entitled  to  your 
rule  for  a  new  trial.  If  it  had  been  a  communication  by 
the  landlord  made  bon&  fide,  I  should  think  that  it  was  pri- 
vileged. The  proper  question  was, — whether  the  commu- 
nication was  made  bon&  fide  ?  and  I  should  have  thought 
the  learned  judge  wrong,  if  the  case  had  been  otherwise 
left  by  him  to  the  jury. 

Upon  the  other  point,  as  to  whether  the  special  damage  Second  point. 
can  be  considered  as  resulting  from  the  slander,  I  think 
that  the  circumstance  of  the  witness  stating  that  she  did 
not  discharge  the  plaintiff  because  she  believed  the  words 
to  be  true,  but  because  she  feared  to  offend  the  defendant, 
ought  not  to  deprive  the  plaintiff  of  her  right  of  action. 
We  ought  not,  I  think,  to  speculate  too  finely  upon  the  mo- 
tives that  operated  upon  the  person  whose  act  is  relied  upon 
as  constituting  the  special  damage.  The  real  question  is, 
whether  the  damage  was  produced  by  the  words  having 
been  spoken  by  the  party.  I  do  not  know  that  the  belief  of 
the  charge  is  at  all  material.  I  may  not  believe  a  charge, 
and  yet  I  may  not  have  the  courage  to  keep  a  person  who 
is  suspected  by  others.  I  think  it  better  that  we  should 
lay  it  down  generally  that  if  the  words  are  slanderous  and 
are  acted  upon  to  the  prejudice  of  the  party  slandered,  an 
action  may  be  maintained. 

Parke,  J. — I  think  the  verdict  ought  not  to  be  disturbed. 
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Upon  the  question,  as  to  whether  the  communication  was 
privileged,  I  think  that  if  it  had  been  distinctly  made  out 
that  the  judge  had  said  that  the  relation  of  landlord  did  not 
justify  any  communication,  which  would  have  been  action- 
able in  an  ordinary  case,  I  should   have  said  that  the  de- 
fendant was  entitled  to  a  new  trial ;  because  1  cannot  say 
that  he  might  not  make  such  communication.     The  conduct 
of  which  a  landlord  complains  might  be  such  as  would  ren- 
der his  house  liable  to  be  treated  as  a  disorderly  house. 
The  propeF  question  is,  whether  the   communication  ii 
made  maliciously.     The  language  here  was  very  strong, 
and  there  did  not  appear  to  be  any  facts  to  justify  it;  so 
that  it  is  very  probable  that  the  jury  would  find  malice  if  it 
were  put  to  them.     There  must,  I  think,  be  no  new  trial. 
Second  point        The  point  upon  the  motion  for  a  nowuit  is,  whether  the 

special  damage  flows  from  the  slander.  It  appears  to  me 
that  it  does.  It  does  not  appear  clearly  that  the  plaintiff 
would  have  been  turned  away,  but  for  the  words,  although 
it  appears  that  she  would  probably  have  been  discharged 
in  the  same  manner  if  other  words  had  been  used;  but  still 
it  appears  that  she  was  turned  away  in  consequence  of  the 
words.  This  case  differs  from  Ficars  v.  Wilcocks  (a),  sup- 
posing that  to  have  been  rightly  decided.  There  the  loss  of 
employment  to  the  defendant  was  partly  owing  to  the  words 
used,  and  partly  in  consequence  of  the  plaintiffs  having 
been  discharged  by  his  former  master.  Therefore  the  spe- 
cial damage  was  only  in  part  owing  to  the  expressions  of 
the  defendant.  Here,  it  is  wholly  occasipned  by  the  words; 
although  it  appeared  that  other  words  plight  have  had  the 
same  effect. 


First  point. 


Pattbson,  J. — I  do  not  recollect  how  the  case  was  put 
upon  the  first  point. ,  My  brother  Talfourd  did  not  put  it 
as  a  question  of  law  and  ask  for  a  nonsuit,  qr  I  should 
have  had  a  note,  as  I  have  of  the  second  point.  If  I  stated 
it  one  way  I  was  wrong;  if  the  other  way,  I  Mras  right. 
Upon  the  whole  of  the  evidence,  the  language  used  cer- 

(a)  8  East,  1. 
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tainly  appeared  not  to  be  warranted  by  the  facts.     There*        1334, 
fore  if  a  jury  were  told  that  the  defendant  was  only  liable,      V^*^ 
if  they  thought  he  had  acted  from  malicious  feelings,  they      ^M^HT 
would  have  found  for  the  plaintiff.  Givbs. 

With  respect  to  the  other  point,  I  would  not  nonsuit,  Second  point. 
because  there  were  no  cases  to  shew  that  I  ought  to  do  so, 
Vicmrs  v.  Wilcocks  differs  from  this  case,  for  the  reasons 
which  have  been  already  stated.  Here,  the  damage  follows 
entirely  from  the  defendant'*  conduct.  He  slanders  the 
plaintiff,  and  follows  up  what  he  says,  by  requiring  Mrs, 
Enoch  to  act  upon  what  he  has  said  by  turning  the  plaintiff 
away.  That  is  the  effect  of  what  he  says,  and  she  does 
what  he  requires.  Therefore  I  think  that  the  damage  flow* 
naturally  from  the  worth. 

Rule  refused. 

Mansfield  v.  Brearey. 

ASSUMPSIT  on  an  agreement,  by  which  the  defendant  On  the  trial  of 
undertook,  for  commission  and  reward,  to  endeavour  to  sell  upon  a  special 
a  turnip  cutter  for  4ff|  e,nd  to  return  it  in  the  event  of  his  c°ntract  wlth 

,  .       _.  .  the  money 

being  unable  to  procure  4*.  for  it :  tfreacb,  that  be  sold  it  for  counts,  evi- 
less  than  4/.  to  wit,  1/.  1  Is,    There  vrere  also  a  count  for  ^nace8is^n 
goods  sold  and  delivered,  and  the  common  money  counts,  contract,  but 
the  7th  count  being  for  money  received  by  the  defepdw  agj£!£zver- 
for  the  plaintiff's  use.     Plea?  the  general  issue,    At  the  diet  for 31*. 
trial  before  the  under-sheriff  of  the  county  of  Derby,  by  cUmb  amoanT 
virtue  of  a  writ  of  trial,  evidence  was  given  on  the  part  of  w.h!ch.  *e   ., 
the  plaintiff,  in  support  of  the  special  contract  stated  in  the  nave  been  en- 
special  count,  and  it  was  shewn  tha,t  the  defepdpnt  hac(  *„  ro<?erUw 
sold  the  instrument  by  public  auction  for  1/.  I  Is.,  whjcb  sum  count  for  mo- 
he  bad  never  paid  to  the  plaintiff.     Evidence  was  given  on  cefve<j  the  de- 
the  part  of  the  defendant  tending  to  shew  that  he  had  beep  fendant  is  not 
authorized  by  the  plaintiff  to  use  his  own  discretion  in  selling,  entry  of  the 
and  that  1/.  11*.  was  the  full  value  of  the  instrument.     It  »W«ticmon 

the  roll,  that 
the  action  was  brought  for  a  debt  not  amounting  to  40s.,  in  order  to  deprive  the  plaintiff 
of  costs  under  the  provisions  of  a  Court  of  Requests'  Act.    The  Court  are  bound  by 
the  record  as  returned  by  the  under-sheriff. 
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was  also  shewn  that  at  the  times  when  the  cause  of  action 
arose  and  when  the  action  was  commenced,  the  defendant 
was  within  the  jurisdiction  of  the  Derby  Court  of  Requests. 
The  defendant  contended  upon  the  evidence,  that  the  plain- 
tiff was  only  entitled  to  recover  the  sum  which  the  defend- 
ant had  received,  and  that,  therefore,  the  claim  was  within 
the  provisions  of  an  act  of  6  Geo.  3,  c.  20,  "  for  the  more 
easy  and  speedy  recovery  of  small  debts  within  the  boroughi 
of  Derby  and  the  liberties  thereof,"  by  which  a  court  of  re- 
quests was  created,  and  by  which  it  was  provided  that  no 
action  at  law  should  be  brought  for  the  recovery  of  "  any 
debt "  not  amounting  to  40s.  against  any  inhabitant  within 
the  borough  and  liberties.     The  jury  found  a  verdict  for 
1/.  10$.  (a).     The  under-sheriff  entered  the  finding  of  the 
jury  upon  the  postea  as  a  finding  upon  the  7th  count  only, 
and  whilst  it  was  in  this  form  caused  a  copy  to  be  given  to 
the  defendant.     Afterwards  the  plaintiff's  attorney  applied 
to  the  under-sheriff  to  alter  the  postea,  by  entering  the  ver- 
dict  upon    the   declaration   generally.     The    under-sheriff 
refused  to  do  so  at  first,  although  he  admitted  that  the  ver- 
dict, as  given  by  the  jury,  was  a  general  one;  but  afterwards 
said  that  he  was  about  to  go  to  London,  and  would  take  the 
opinion  of  his  pleader  as  to  the  propriety  of  making  the 
alteration,  and  that  he  would  act  accordingly.     The  altera- 
tion was  subsequently  made,  and  in  the  postea  as  returned 
with  the  writ  of  trial,  the  verdict  appeared  to  be  general. 
The  under-sheriff  certified  that  the  judgment  ought  not  to 
be  signed  until  the  defendant  had  had  an  opportunity  of 
applying  to  this  Court  for  relief  under  and  by  virtue  of  the 
act  of  6  Geo.  3,  c.  20.     fVhitehurst,  in  Easter  term,  ob- 
tained a  rule  to  shew  cause  why  the  verdict  should  not  be 


(a)  The  under-sheriff's  notes  of 
the  evidence,  verified  by  affidavit, 
were  before  the  Court. 

In  a  case  of  Burney  v.  Mora/, 
which  had  been  tried  before  the 
Mayor  and  Bailiffs  of  Liverpool, 
pursuant  to  an  order  from   this 


Court,  Alexander,  in  the  course  of 
this  term,  moved  for  a  new  trial)  on 
the  ground  that  the  verdict  was  a 
perverse  verdict.  The  Court  re- 
fused the  rule,  because  the  notes  of 
the  presiding  judge,  verified  by  affi- 
davit, were  not  in  Court. 
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set  aside  and  a  verdict  entered  for  the  defendant,  or  a  non- 
suit entered,  or  why  the  verdict  for  the  defendant  should    „ 

...         Mansfield 
not  be  entered  on  the  common  counts  only,  and  a  suggestion  v. 

entered  on  the  issue  roll,  of  the  fact  of  the  verdict,  and  that  BaEAREr» 
the  defendant  was  liable  to  be  summoned  before  the  com- 
missioners of  the  court  of  requests  established  by  6  Geo.  3, 
c.  xx,  for  the  sura  recovered,  and  awarding  to  the  defendant 
his  costs  of  defence  of  this  application,  and  of  entering 
the  suggestion  on  the  roll. 

Busby  now  shewed  cause.  The  Derby  Court  of  Requests 
Act  only  applies  to  cases  where  the  claim  is  for  a  debt  under 
40s.,  and  does  not  extend  to  the  case  of  an  action  for  unli- 
quidated damages,  in  which  the  damages  recovered  are  under 
40s.;  Jonas  v.  Greening  {a)*  In  this  case  there  were  special 
counts  and  evidence  given  to  support  them,  and  although 
the  jury  returned  their  verdict  for  the  amount  which  the  de- 
fendant had  received  for  the  plaintiff,  it  does  not  necessa- 
rily follow  that  the  verdict  was  not  upon  the  special  counts. 
The  contest  before  the  under-sheriff  was,  in  fact,  whether  the 
plaintiff  could  have  got  more  than  the  sum  for  which  the 
machine  had  been  sold,  and  the  jury  may  have  thought  that 
he  could  not,  and  that  therefore  though  the  special  contract 
was  broken,  the  plaintiff  had  suffered  no  damage  in  respect  of 
the  mere  breach.  The  mere  finding  of  a  verdict  for  ]/.  1  Is. 
does  not  negative  the  special  contract.  The  verdict  was 
general  in  fact,  and  is  so  entered  upon  the  postea,  and 
therefore  the  verdict  must  apply  as  well  to  the  special  as  to 
the  common  counts. 

Whitehurst,  in  support  of  the  rule.  In  the  report  of  Jonas 
v.  Greening,  it  does  not  appear  that  the  declaration  con- 
tained any  of  the  common  counts,  and  it  is  quite  clear  that 
the  money  recovered  in  that  case  could  not  have  been  reco- 
vered upon  any  but  a  special  count.     Here,  there  was  only 

(a)  5T.  R.  529. 
VOL.   Ill,  L  L 
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one  cause  of  action,  and  that  was  a  debt  under  40s.,  and 
the  finding  was,  in  fact,  although  not  in  express  terms,  a 
finding  upon  the  common  counts  only.  [Lit  tied  ale,  J. 
You  should  apply  to  the  judge  (a)  to  amend  the  pos- 
tea,  if  it  is  incorrect  (b).  Lord  Denman,  C.  J.  We  must 
take  the  finding  to  have  been  as  it  is  stated  in  the 
postea.]  The  judge  has  referred  the  defendant  to  the 
court  by  an  indorsement  upon  the  postea.  It  is  submitted 
that  the  under-sheriff  had  no  right  to  alter  the  postea  as  he 
has  done ;  but  even  if  he  had  such  a  right,  still  as  he  re- 
ferred the  whole  matter  to  this  Court,  it  is  hoped  that  the 
Court  will  be  of  opinion  that  the  verdict  ought  to  be  upon 
the  7th  count  only.  The  jury  gave  the  plaintiff  the  exact 
amount  for  which  the  machine  was  sold,  which  in  the  un- 
derstanding of  every  person  must  mean  that  they  negatived 
the  special  contract.  The  Court  of  Requests'  Act  was 
given  in  evidence  at  the  trial,  and  was  a  good  defence  to 
the  action  under  the  general  issue.  Parker  v.  Elding  (c), 
Barney  v.  Tubb(d),  Taylor  v.  Blair  (e). 


Lord  Denman,  C.J. — The  question  whether  the  rule 
was  properly  obtained  and  ought  to  be  made  absolute,  de- 
pends upon  the  question,  whether  the  action  was  for  a  debt 
under  40s.  It  is  quite  clear  that  the  action  is  for  a  debt 
within  the  meaning  of  the  act,  but  it  is  also  for  something 
more.  There  was  a  special  contract  stated  in  the  declara- 
tion, and  it  is  very  possible  that  the  jury  may  have  thought 


(a)  i.  c.  the  sheriff's  "  deputy  or 
judge,"  before  whom  the  cause 
was  tried,  by  virtue  of  3  &  4  W. 
4,  c.  42,  s.  17.  The  Courts  use 
the  same  language  in  speaking  of 
the  person  before  whom  a  cause  is 
tried,  whether  he  is  one  of  the 
judges  of  the  superior  Courts  sit- 
ting under  a  writ  of  nisi  prius, 
or  an  under-sheriff  sitting  under  a 
writ  of  trial. 

(Jb)  The  power  of  amending  the 


postea,  though  vested  in  the  Court 
out  of  which  the  nisi  prius  record 
issues,  and  to  which  it  is  returned 
with  the  postea  indorsed,  ig  gene- 
rally, for  the  sake  of  convenience, 
exercised  by  the  judge,  who  hav- 
ing tried  the  cause,  is  in  posses- 
sion of  the  materials  from  which 
the  amendment  is  framed. 

(c)  1  East,  352. 

(d)  2  H.  Bla.  350. 

(e)  3  T.  R.  452. 
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the  special  contract  broken,  and  have  also  thought  that  the  18S4. 
plaintiff  had  not  sustained  any  damage  in  respect  of  the 
breach.  We  cannot  speculate  upon  what  passed  in  the 
minds  of  the  jury,  nor  can  we  enter  into  that  which  is  Briarey. 
stated  to  have  taken  place  with  the  under-sheriff  with  re- 
spect to  the  alteration  of  the  postea,  but  we  must  take  the 
postea  as  we  find  it  From  that  it  appears  that  the  verdict 
was  for  a  debt  and  also  for  the  breach  of  a  special  con- 
tract, and  therefore  the  case  is  not  within  the  act. 

Little  dale,  J. — There  is  a  special  contract  in  the  decla- 
ration, and  evidence  given  in  support  of  the  claim  made  in 
it.  We  cannot  say  that  the  jury  meant  to  find  only  for 
money  had  and  received. 

Williams,  J. — I  am  of  the  same  opinion.  The  cases 
which  have  been  quoted  are  very  different  from  the  present. 
Here  there  is  a  special  count  and  a  general  verdict.  There 
is  no  suggestion  that  the  special  count  was  introduced  by 
contrivance  in  order  to  evade  the  provisions  of  the  Court  of 
Requests'  Act.  In  the  evidence  there  was  enough  to  shew 
that  the  special  count  was  not  colourably  introduced  in 
order  to  take  away  the  operation  of  the  statute.  I  think 
that  this  case  does  not  come  within  the  act,  and  therefore 
that  the  rule  ought  to  be  discharged. 

Rule  discharged. 


Rex  v.  Biers  and  another. 

INDICTMENT  for  a  conspiracy.  The  first  count  charged  Where  an  in- 
that  the  defendants,  well  knowing  that  one  A.  B.  was  the  COnspirin£to 

proprietor  of  a  certain  licensed  stage-carriage,  and  that  he,  lay  an  infor- 
mation for  an 
offence  contrary  to  a  certain  act,  knowing  that  the  offence  had  not  been  committed,  the 
act  is  mentioned  as  an  act  passed  in  the  second  and  third  years  of  the  reign,  &c.,  the 
judgment  was  arrested.    An  act  passed  in  a  session  extending  into  two  years  of  a  reign, 
may,  in  pleading,  be  described  as  an  act  passed  in  a  session  holden  in  the  two  years. 

LL  2 


The  Kino 


476  CASES  IN  THE  KING'S  BENCH, 

1834.        as  such  proprietor,  was  liable  to  the  payment  of  certain 
penalties,  in  which  the  driver  of  such  carriage  (the  name  of 
v.  such  driver  not  being  known)  should  be  convicted  before 

nd      i5i       »ny  justice  of  the  peace  for  any  offence  committed  by  such 
driver  "  against  a  certain  act  of  parliament  made  and  passed 
in  the  second  and  third  years  of  the  reign  of  his  present 
majesty,  intituled,"  &c.,  did  conspire  &c,  falsely  8tc.,  and 
without  any  probable  cause,  to  exhibit  an  information  against 
A.  B.,  as  such  proprietor  of  the  said  stage-carriage,  before 
a  justice  of  the  peace,  charging,  that  A,  B.  was  the  pro- 
prietor of  a  certain  licensed  stage-carriage,  and  that  the 
driver  was  unknown,  and  that  when  the  said  driver  drove 
the  said  carriage,  he  unlawfully  carried  two  persons  on  the 
box  besides  the  driver,  the  same  being  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  whereby  the 
driver  had  forfeited  the  sum  of  5/.,  to  be  applied  as  the  law 
directs.     The  count  then  set  out  the  overt  acts. 

The  other  counts  of  the  indictment  may,  for  the  purposes 
of  the  question  that  arose  upon  the  following  motion,  be 
considered  as  precisely  similar. 

The  indictment,  being  removed  into  the  Court  of  King's 
Bench  by  certiorari,  was  tried  before  Denman,  C.  J.,  at 
the  sittings  after  last  Hilary  term,  when  the  defendants 
were  found  guilty. 

Adolphus  moved  in  arrest  of  judgment.  There  is  in  this 
indictment  a  bad  description  of  an  act  of  parliament,  for 
an  act  is  described  as  made  and  passed  in  the  second  and 
third  years  of  the  present  reign.  In  Bacon's  Abridgment  it 
is  laid  down,  that  an  act  of  parliament  cannot  be  properly 
described  as  of  two  years  in  any  reign.  Mr.  Addingtoris 
Act  (a)  enacts,  that  a  statute  shall  be  deemed  to  take 
effect  from  the  day  on  which  it  receives  the  royal  assent 
In  Nutt  v.  Stedman(b),  it  was  held,  that  an  act  described  as 
the  8th  &  9th  Will.  3,  was  wrongly  described,  and  that 
the  description  should  have  been  as  of  the  eighth  year, 

(a)  33  Geo.  3,  c.  1$.  (6)  Fortescue,  57$. 
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being  the  year  in  which  the  session  began.     This  principle        1834. 
is  recognized  in  Rumsey  v.  TnffnelUfl).  Th^ 

v. 
Sir  James  Scarlett  shewed  cause,  in  the  first  instance.  an^  another. 
If  the  words  are  absurd,  they  may  be  rejected  without  im- 
peaching the  validity  of  the  indictment.  Whatever  the 
Court  might  have  done,  if  the  legislature  had  declared 
no  opinion  on  the  subject,  is  not  now  the  question ;  for 
this  Court  is  bound  to  adopt  the  language  of  the  legislature, 
and  in  an  act  of  last  year,  relating  to  stage-coaches,  this 
very  statute  is  described  as  a  statute  passed  in  the  2d  8c  3d 
years  of  Will.  4.  The  prosecutor  could  not  err  in  adopt- 
ing the  language  of  the  legislature. 

Follett,  who  was  counsel  for  Stapleton.  If  the  declarations 
of  the  legislature  are  to  be  taken,  then  there  are  two  with 
respect  to  this  act  of  parliament.  In  the  schedule  of  the 
act  there  is  a  form  of  conviction,  in  which  these  words  are 
employed  "in  pursuance  of  an  act  passed  in  the  third  year 
of  Will.  4."  [Patteson,  J.  Both  these  descriptions  are 
informal.  The  true  description  is  "  an  act  passed  in  the 
session  of  2  &  3  Will.  4."  Instances  of  this  are  to  be  found 
in  the  Law  Amendment  Act  (6),  where  the  statute  of 
8  &  9  Will.  3,  c.  II,  is  described  (c)  as  an  act  passed  in 
the  session  of  parliament  held  in  the  8  &  9  Will.  3,  and 
the  5  &  6  Edw.  6  is  described  (d)  as  an  act  passed  in  the 
session  of  parliament  holden  in  the  5  &  6  Edw.  6.] 

Adolphus,  in  reply.  In  Bacon's  Abridgment  (e)  it  is 
said,  "  If  a  party  recite  a  statute,  as  made  upon  a  certain 
day,  which  was  not  made  on  that  day,  he  has,  although 
the  statute  be  a  public  statute,  failed  :  for  he  does  not  refer 
to  the  knowledge  of  the  judges,  as  he  would  have  done,  if 
he  had  said  against  the  form  of  the  statute  in  such  case 

(tt)  9  B.  Moore,  425.  (d)  Sect.  42. 

(6)  3  &  4  Will.  4,  c.  42.  (e)  Title,  Statute  L.  5. 

(c)  Sect.  16. 
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1834.        made  and  provided.     If  he  had  said  so,  the  law  would 
The  King     nave  re^erre(^  t*ie  pleading  to  such  statute  as  had   been 
*•  appointed  for  it ;  but  as  he  has  recited  a  particular,  if  there 

and  another,  b*  not  sucn  a  statute^  his  pleading  is  grounded  upon  a 
thing  which  does  not  exist"  [Littiedale,  J.  Authorities 
upon  this  point  are  collected  in  Filter's  Abridgment  (a), 
and  there  is  also  a  case  of  Bryant  v.  WUktrs  (b).  The  re- 
sult of  these  authorities  is,  that  if  you  give  the  description 
of  a  statute,  you  must  give  it  accurately.] 

Cur,  adv.  vult. 

Lord  Den  man,  C.  J.,  now  delivered  the  judgment  of 
the  Court. — We  are  of  opinion  that  the  objection  made  to 
the  indictment  is  fatal.  In  Langley  v.  Haynes(c),  which  was 
an  action  of  debt,  upon  the  2nd  Edw.  6,  for  not  setting  out 
tithes,  the  declaration  recited  that  the  statute  was  made  thfc 
2  Nov.  anno  2  &  3  Edw.  6,  and  it  was  held,  that  there  could 
not  be  one  day  in  two  years  of  the  reign  of  the  same  king, 
and  for  this  reason  judgment  was  arrested.  This  is  recog- 
nized in  2  Hawkins  (d),  PI.  Cr.,  and  acted  upon  in  Nutt  v. 
Stedman.  We  feel  we  cannot  get  over  the  authority  of 
these  cases. 

Judgment  arrested  (e). 

(a)  TUley  Statute  E.  3  and  E.  5.  Cowp.  474 ;  Anon.  2  Lord  Ray- 

(6)  2  M.  &  S.  123.  mond,  1224 ;  Birt  qui  tarn  v.  RotA- 

(c)  Moore,  302,  pi.  452.  well,  1  Lord  Raymond,  210 ;  Plait 

(</)  246,  c.  25,  ».  104.  v.  Hill,  ibid.  382. 
(c)  See  Rann,  clerk,  v.  Green, 
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Hayslip  and  Wife  v.  Gymer.  ^^v*^ 

UEBT  for  money  had  and  received,  and  detinue  for  bank  Upon  the  read- 
notes.     Pleas :  Nil  debet,  and  Non  detinet.     At  the  trial  Jf^J1^ 
before  Denman,  C.  J.,  at  the  London  sittings  after  last  presence  of 
Hilary  term,  the  following  facts  appeared  : —  who  had  resid- 

The  plaintiff,  Mrs.  Hayslip,    had,   when   Miss   Emma  *d  with i  her, 
Gymer,  lived  for  many  years  with  an  aunt  of  the  name  of  parcel  contain- 
Wilkinson,  and  in  a  great  measure  managed  her  household  inVat^j>tes> 
affairs.     Mrs.  Wilkinson  died  in  March,  1833,  having  kept  that  A.  had 
her  bed  about  a  week  before  her  death,  and  having,  two  days  ^bouta  fort- 
after  taking  to  her  bed,  entrusted  Miss  E.  Gymer  with  the  night  before 

her  death 

care  of  all  her  keys.     Miss  E.  Gymer,  on  the  same  day,  Upon which  C, 

but  before  she  had  received  the  keys,  shewed  to  her  sister,  *e  brother  of 

.  B-9  took  up 

who  then  came  to  the  house,  a  parcel  containing  bank  the  notes,  and 

notes,  which  she  said  her  aunt  had  given  her.     After  the  ^Jj^ 

funeral  of  Mrs.  W.,  her  will  was  read  in  the  presence  of  them  until  B. 

the  legatees,  executors,  and  friends  of  the  family  of  Mrs.  jj^as  stated  by 

W.;  and  after  the  reading  of  it  was  concluded,  one  of  the  otner  wit" 

.     i  -r  ii  i  •  i-i    nesses,  until 

executors  asked  if  any  one  had  any  thing  to  say;  upon  which  the  claims  of 

Mr.  Gymer  (the  defendant,  and  brother  to  Miss  JE.  Gymer)  the  executors 
J  v  .     .       were  disposed 

said  to  her,  *(Emma  you  have  something  which  Mrs.  Wilkin-  of:  Held, that 

son  gave  you  before  her  death."  Miss  E.  Gymer  then  pro-  by^.^Jainst 
duced  the  parcel,  which  contained  notes  to  the  amount  of  C.  for  money 
2£0/. ;  and  in  answer  to  inquiries,  stated  that  Mrs.  W.  had  ceived  evi- 

about  a  fortnight  before  her  death,  and  before  she  took  to  denceof  what 

.  .  had  been 

her  bed,  privately  given  the  parcel  to  her,  saying  that  it  stated  by  B. 

would  be  of  use  to  her  after  her  (Mrs.  W.'s.)  death.     The  ^tothew" 
residuary  legatee  then  objected  to  her  retaining  the  notes,  her  title  to  the 
alleging  that  he  did  not  consider  it  a  legal  gift.     Upon  this        jj"^  ^ 
the  defendant  took  up  the  parcel,  and  said  (according  to  the  that  such  state- 
plaintiff's  witnesses)  that  he  would  keep  the  notes  until  his  wjth  the  evi- 

sister  required  them;  or  (as  the  witnesses  for  the  defendant  dence  of  pos- 
......  .  session,  of 

stated)  until  the  title  of  the  executors  was  determined  upon.  B.'s  conduct 

at  the  time  of 
reading  of  the  will,  of  her  having  told  her  sister  some  days  before  the  death  of  A.,  of 
the  gift  bavins;  been  made  to  her,  and  of  the  circumstance  of  other  money  of  A.'s  being 
untonched,  although  B.  had  had  opportunities  of  possessing  herself  dishonestly  of  the 
notes,  was  sufficient  evidence  to  go  to  the  jury,  upon  a  question  raised  whether  B.  was 
justly  entitled  to  the  notes. 
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It  appeared  that,  after  the  death  of  Mrs.  Wilkinson,  about 
140  sovereigns,  which  had  been  kept  in  the  same  box  with 
the  parcel,  were  found  untouched.  Some  circumstances 
were  also  proved  in  evidence,  on  the  part  of  the  defendant, 
with  a  view  to  shew  that  it  was  improbable  that  Mrs.  Wilk- 
inson could  have  given  the  niece  these  notes  in  the  manner 
which  she  had  stated.  Sir  J  \  Scarlett,  for  the  defendant, 
contended  that  the  statement  of  Mrs.  Hayslip,  respecting 
the  mode  in  which  she  had  become  possessed  of  the  notes, 
was  not  receivable  in  evidence ;  and  that  there  was  not  suffi- 
cient evidence  for  the  case  to  go  to  the  jury.  The  Lord 
Chief  Justice  over-ruled  these  objections,  and  left  the  case  to 
the  jury,  who,  while  his  lordship  was  addressing  them,  ex- 
pressed themselves  satisfied  that  the  notes  had  been  given 
to  Mrs.  Hayslip  by  Mrs.  Wilkinson,  and  found  a  verdict  for 
the  plaintiffs. 


Sir  James  Scarlett  moved  for  a  rule  nisi  for  a  new 
trial.  First,  the  statement  of  Mrs.  Hayslip  was  inadmissi- 
ble in  evidence  on  general  principles.  It  is  true  that  if  a 
plaintiff,  to  prove  his  case,  makes  use  of  an  admission  of 
the  defendant,  contained  in  a  conversation,  the  whole  of  the 
conversation  is  admissible  in  evidence.  But  in  this  case 
the  plaintiff  proved  her  own  case  by  a  statement  made  by 
herself.  [Parke,  J.  The  principle  on  which  the  conversation 
of  a  plaintiff  is  evidence  is,  that  the  defendant,  by  saying 
nothing,  acquiesces  in  it.  There  is  in  this  case  the  ad- 
ditional fact,  that  the  plaintiff  is  in  possession  of  the  notes.] 
A  party  living  in  the  house  of  the  owner  may  have  posses- 
sion of  the  property  without  a  gift. 

Then  if  this  gift  is  to  be  considered  as  a  donatio  mortis 
causa,  there  was  not  sufficient  evidence  of  it.  The  state- 
ment made  by  the  testatrix,  according  to  Mrs.  Hayslip9* 
account,  that  she  would  find  them  useful  after  her  death, 
favours  the  notion  that  the  testatrix  intended  this  as  a  gift 
only  in  the  eveut  of  her  death.  A  donatio  mortis  causa* 
must  be  made  in  the  last  illness  of  the  donor ;  it  is  liable 
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to  the  claim  of  creditors,  and  is  subject  to  the  legacy  duty. 
It  is  almost  in  every  respect  similar  to  a  bequest  by  a 
nuncupative  will,  except  that  it  is  necessary,  in  the  case 
of  a  donatio  mortis  caus&,  that  there  should  be  an 
actual  transfer  of  the  possession  to  the  donee.  The 
same  evidence  is  required  in  both  cases.  In  this  case 
the  testatrix  is  in  a  situation  in  which  witnesses  might 
at  any  time  have  been  had,  yet  she  never  mentions  the 
gift  to  any  one.  The  statement  of  Mrs.  Hayslip  is  cor- 
roborated by  no  other  circumstance  than  possession,  and 
it  is  proved  that  she  had  the  keys  of  the  house.  The  pos- 
session, therefore,  does  not  corroborate  her  testimony.  It 
cannot  make  any  difference  whether  the  statement  was 
made  to  A.  or  B.  It  may  make  it  receivable  in  evidence 
as  part  of  the  res  gesta,  but  the  statement  does  not  derive 
any  new  quality  from  being  made  to  any  particular  person. 
If  this  is  admitted  in  evidence,  it  will  be  easy  for  the  inmates 
of  a  house  to  plunder,  and  then  to  state  that  the  property 
was  given  to  them. 

Cur.  adv.  vult. 
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Littledale,  J,,  after  stating  the  facts  of  the  case,  said — 
One  question  was,  whether  this  was  a  donatio  mortis  causzL 
If  the  gift  was  made  in  immediate  anticipation  of  death, 
and  upon  condition  to  return  it  in  the  event  of  her  recovery, 
it  was  a  donatio  mortis  caus& ;  but  there  was  no  evidence 
of  this. 

There  was,  in  my  opinion,  evidence  to  go  to  the  jury 
as  to  the  mode  in  which  the  bank  notes  were  obtained. 
An  application  is  made  to  Mrs.  Hayslip,  and  she  states  in 
what  way  the  notes  were  given  to  her.  The  evidence  was 
slight;  but  as  the  plaintiff  had  the  notes  in  her  possession, 
there  was  some  evidence  from  which  the  jury  might  con- 
clude that  the  account  given  by  her  was  correct. 


Parke,  J. — Although  the  evidence  was  slight,  yet  I  am 
of  opinion  that  there  was  some  evidence  to  go  to  the  jury. 
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1834.  There  was  evidence  that  the  plaintiff's  wife  had  the  posses- 
sion of  the  bank  notes  several  days  before  the  testatrix  died, 
and  that  after  the  testatrix's  death,  when  an  inquiry  was 
made,  she  immediately  produced  the  notes,  and  gave  an 
account  of  the  mode  in  which  she  had  become  possessed  of 
them.  From  the  account  she  gave,  she  would  be  entitled 
to  them  either  as  a  gift  inter  vivas,  or  as  a  donatio  mortis 
causa.  Either  the  one  or  the  other  would  entitle  her  to 
them.  The  defendant  did  not  deny  what  Mrs.  Haysbp 
stated.  It  is  not  her  stating  the  circumstance  which  makes 
it  receivable  in  evidence,  but  the  defendant's  not  denying  it 
It  is  true  that  it  is  an  acquiescence  in  that  of  which  the 
defendant  has  no  personal  knowledge ;  but  still  it  is  some 
evidence,  though  slight.  Immediately  after  the  statemest 
had  been  made,  there  was,  according  to  the  plaintiff's  wit* 
nesses,  an  express  undertaking  to  return  these  notes  oa 
request ;  and  by  this  undertaking  the  defendant  would  be 
bound,  unless  he  could  shew  that  the  account  given  by  the 
plaintiff's  wife  was  untrue.  If  any  other  person  had 
claimed  them,  he  might  have  set  up  the  jus  tertii.  On  the 
part  of  the  defendant  it  was  said  that  he  did  not  undertake 
to  return  them  on  request,  but  that  he  would  keep  them 
until  the  claims  to  them  were  settled.  That  would  present  t 
very  different  question.  The  jury,  however,  interrupted  mj 
Lord  Denman,  and  decided  the  case  before  he  came  to  that 
part  of  the  evidence.  The  case  therefore  stands  on  the 
previous  possession,  accompanied  with  this  circumstance, 
that  there  was  other  money  in  the  house  untouched ;  which 
tends  to  shew  that  Mrs.  H.  had  not  helped  herself.  There 
is  also  the  circumstance  that  she  did  not  keep  back  the  pro- 
perty, but  immediately  produced  it.  There  was  therefore; 
I  think,  some  evidence  to  go  to  the  jury ;  and  they  appear 
to  have  been  perfectly  satisfied  with  the  account  which 
Mrs.  Hat/slip  gave. 

Patteson,  J. — The  question  was  stated  to  be,  whether 
what  the  plaintiff  said  was  admissible  in  evidence.    That 


EASTER  TERM,  IV  WILL.  IV.  483 

>uld  hardly  be  a  question.     It  was  rather,  whether  that        1834. 

idence  was  entitled  to  any  weight.     Generally  speaking, 

plaintiff  ought  not  to  be  allowed  to  give  evidence  of  what 

*  has  himself  said,  in  his  own  favour.     But  it  is  a  very  dif- 

rent  thing  where  the  defendant  is  obliged  to  let  in  what 

e  plaintiff  said.    In  this  case  the  plaintiff  was  entitled  to 

ve  in  evidence  the  circumstances  under  which  the  defend- 

it  received  the  money.    Some  one  asked  her  a  question 

imediately  before  he  took  the  money.     I  do  not  see  how 

is  possible  to  exclude  her  answer.     The  jury  might  take 

into  their  consideration.     The  defendant  did  not  in  terms 

my  the  statement,  nor  did  he  in  terms  acquiesce.    His 

induct  therefore  affords  very  trifling  evidence;  still  it  is 

methmg  to  go  to  the  jury. 

Lord  Denman,  C.  J. — I  am  of  the  same  opinion.  The 
ejection  made  was,  that  the  case  ought  not  to  go  to  the 
iry.  It  was  quite  impossible  to  maintain  that  objection. 
he  only  part  of  the  plaintiff's  case  which  was  contradicted 
as,  the  defendant's  having  said  he  would  keep  the  notes 
Btil  the  plaintiff  required  them.  Evidence  of  acquiescence 
f  a  person  who  does  not  know  the  facts,  amounts  to 
>thing ;  but  when  a  man  asks  for  an  account  from  a  per- 
>n,  who  gives  one,  it  is  extremely  reasonable  and  quite 
evitable  that  the  jury  should  give  such  weight  to  it  as 
\ey  in  truth  and  justice  think  it  deserves. 

Rule  refused. 
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The  King  v.  The  Lord  of  the  Manor  of  Ocndle. 

A.  surrenders   j\^  Mandamus  had  issued  (a)  to  J.  W.  Russell,  esq.  lord, 
a  copyhold  to 

such  uses  ns     and  H.  M.  Hewlett,  steward,  of  the  manor  of  Oundle,  in  the 

B.  shall  an-      county  0f  Northampton,  commanding  them  to  admit  John 
point,  and  in  J  r       *  © 

default  of  and  Pruday  as  tenant  of  the  manor,  to  certain  copyhold  here- 
menL&to*B?in  ditaments.     Upon  a  motion  to  quash  the  return  for  insuffi- 

fee:  B.  ap-      ciency,  the  Court  directed  it  to  be  set  down  in  the  paper  for 

points  to  C. 

fee  lord  is        argument. 

bound  to  ad-        fj^  mandamus,  after  statins  the  existence  of  the  manor, 

nut  C.  without  . 

requiring  the    the  mode  of  descent  of  the  copyholds  in  the  manor,  and  the 

mTsslon'of  B.  "8^*  ty  custom  of  the  customary  tenants  to  be  admitted 

thereto,  alleged  as  follows : — 

1809*  Ragsdell  was,  on  the  surrender  of  a  customary  te- 
nant, admitted  tenant  in  fee  simple,  according  to  the  custom 
of  the  manor,  to  certain  copyhold  hereditaments  within  the 
manor. 

1830.  Ragsdell  surrendered  the  hereditaments  to  such  uses, 
upon  such  trusts,  and  to  and  for  such  ends,  intents,  and  pur- 
poses, and  with,  under,  and  subject  to  such  powers,  provi- 
soes, declarations,  and  agreements,  as  Dawson  by  any  deed 
or  deeds  should  direct  or  appoint,  and  in  default  of  and 
until  such  direction  or  appointment,  to  the  use  and  behoof 
of  the  said  Dawson,  his  heirs  and  assigns,  for  ever. 

1830.  Dawson,  in  execution  of  the  power,  did  by  deed 
direct  and  appoint  that  the  hereditaments  should  thence- 
forth remain  and  be  to  the  only  proper  use  and  behoof  of 
Pruday,  his  heirs  and  assigns,  according  to  the  custom  of 
the  said  manor.  Pruday  applied  to  be  admitted,  but  the 
lord  refused  to  admit  him. 

The  return  stated  that  Dawson  had  not  been  admitted  or 
claimed  to  be  admitted  to  the  hereditaments  as  tenant 
thereof,  and  that  no  surrender  by  Ragsdell  or  by  Dawson 
to  or  for  the  use  of  Pruday  had  been  presented  or  made 
known  unto  the  lord  or  his  steward,  whereby  Pruday  could 
become  entitled  to  be  admitted. 

(a)  See  the  argument  upon  the  rule  for  a  mandamus,  ante,  vol.  i.  586. 
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W.  Hayes  (with  whom  was  Piatt),  for  the  crown.     In        1334. 

support  of  the  return  it  will  be  contended  that  Dawson  is      v^*^' 

t  i         1    •      1  r™  The  King 

the  person  to  be  admitted  tenant,     that  argument  must  v, 

tend  to  establish  one  of  these  three  propositions.     First,  that    *fF^  of  ***? 

oil-  Manor  of 

the  power  was  not  well  created :     Secondly,  that  it  was  not      Oundlb. 

well  executed:  Thirdly,  that  if  well  created,  and  well  exe- 
cuted, yet  that  Dawson,  the  person  on  whom  the  use  of  the 
surrender  had  attached  subject  to  the  power,  ought  to  be 
admitted  in  the  first  instance ; — that  although  the  use  was 
overreached  by  the  execution  of  the  power,  the  cestui  que 
use  can  still  call  upon  the  lord  to  admit  him. 

The  first  ground,  namely,  that  the  power  was  bad  in  its  First  point: 
creation,  as  being  a  power  to  limit  by  deed  the  use  of  copy-  ValldltJ  of 
hold  land,  involves  a  question  which  has  been  elaborately 
discussed  both  here  and  elsewhere,  Boddington  v.  Aberne- 
thy  (a).  [Campbell,  A.G.,  who  was  of  counsel  for  the  de- 
fendants, here  intimated  that  he  did  not  mean  to  question 
the  validity  of  such  a  power.     He  conceded  that  if  Daw- 
son had  taken  a  mere  power  without  any  interest,  his  ap- 
pointee might  have  claimed  to  be  admitted.]     This  conces- 
sion disposes  of  the  first  two  points,  and  relieves  the  pro- 
secutor from  what  has  created  the  main  difficulty  in  previous 
cases ; — a  difficulty  which  is  not  easily  accounted  for  after 
the  doctrine  had  been  once  settled, — that  if  a  copyholder 
surrender  to  such  uses  as  he  shall  by  will  appoint,  and  then 
wills  that  his  executors  shall  sell,  a  purchaser  from  the 
executors  is  in  under  the  surrender  and  is  entitled  to  admit- 
tance,— and  that  although  the  executors  will  of  course  exer- 
cise this  power  by  deed;  which  really  brings  it  to  the  very 
case  now  presented  to  the  Court.     So  that  in  truth  the  point 
whether  a  limitation  of  copyhold  laud  to  such  uses  as  J.  S. 
shall  by  deed  appoint,  be  good  or  not,  was  as  completely 
bound  by  decision  as  any  other  point  of  copyhold  law.   In 
this  view  Beale  v.Shepherd(b),  and  Holder  v.  Preston(c),  are 
authorities  which  govern  the  principal  case.    [Taunton,  J.  In 

(a)  8Dow1.&Ry1.  624;  5  Barn.         (6)  Cro.  Jac.  199. 
ft  Cressw.  776,  (c)  2  Wijs.  400. 
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those  cases  the  executor  has  a  mere  power  without  an  owner- 
ship.]  Besides,  shifting  or  executory  limitations,  of  which 
powers  are  merely  a  species,  had  long  been  held  good  in  rela- 
tion to  copyholds;  Coke's  Complete  Copyholder,  sect.  35(a), 
Fault  er  v.  Cornhill(b)9  Bent  ley  v.  Delamar  (c).  The  doubt 
has  arisen  from  confounding  the  common  law  operation  of 
the  surrender  with  the  equitable  or  fiduciary  character  of  the 
use  limited  upon  it.  Here,  the  surrenderor  continued  tenant 
to  the  lord  (d).  If  the  effect  would  be  to  place  the  tenancy 
in  abeyance  during  the  interval  previously  to  the  exercise  of 
the  power  of  appointment,  the  objection  urged  on  the  part 
of  the  lord  could  not  be  resisted.  But  the  lord  has  no 
ground  of  complaint.  He  has  no  right  to  insist  that  the 
surrender  shall  be  so  framed  as  to  create  a  necessity  for 
admittance.  If  the  lord  has  a  tenant  to  perform  the  ser- 
vices, his  right  is  satisfied.  It  matters  not  to  the  lord  to 
whom  the  use  is  limited  in  default  of  appointment.  Whether 
it  is  limited  to  the  donee  of  the  power,  or  to  a  stranger, 
or  whether  it  results  to  the  surrenderor  for  want  of  a  limi- 
tation in  default  of  appointment,  is  immaterial  to  him, 
as  in  each  case  the  surrenderor  would  continue  tenant 
It  is  also  quite  immaterial  whether  the  power  precedes 
or  is  subsequent  to  the  limitation  of  the  fee, — whether  the 
limitation  be  to  such  uses  as  A.  shall  appoint,  and  in  de- 
fault of  appointment  to  uses  expressed,  or  whether  it  be 
to  uses  expressed,  followed  by  a  power  to  A.  to  make  and 
appoint  new  uses.  In  effect,  every  power  of  appointment 
is  a  power  of  revocation  and  new  appointment.  Upon 
the  execution  of  every  power,  some  estate  must  be  wholly 
or  partially  revoked,  as  the  estate  cannot  but  vest  subject  to 
the  power.  In  Boddington  v.  Abernethy  (e)  copyhold  lands 
were  surrendered  to  the  uses  of  a  settlement  which  con- 
tained a  power  to  revoke  and  limit  new  uses,  and  it  was 
held  that  the  uses  limited  by  the  execution  of  this  power 


(a)  Page  81. 
(6)Cro.  Eliz.  361. 
(c)  Freeman's  Rep.  267,  268 ; 
.293. 


(d)  See  Rex  v.  Lady  MUdmay 
ante,  vol.  ii.  p.  778. 

(e)  8  Dowl.  &  Ryl.  624;  5  Bart 
&  Cressw.  776. 


EASTER  TERM,  IV  WILL.  IV.  487 

were  good.    This  case  established  the  validity  of  a  power         1834. 
of  revocation  and  new  appointment  over  copyhold  lands.      -    „ 
It  has  been  shewn  that  such  power  is  not  distinguishable  v. 

from  the  power  in  the  principal  case ;  and  if  the  validity  of  Manor  of° 
the  power  be  conceded,  the  right  of  the  appointee  to  be  Ouxdlb. 
admitted  seems  to  be  irresistible.  Powers  of  appointment 
and  executory  limitations  are  identical,  Sugden  on  Powers  (a).  Second  point : 
Every  power  of  appointment  i*  in  truth  nothing  more  nor  ^T^' 
less  than  an  executory  limitation.  Is  Dawson  to  be  admit-  pointee. 
ted,  notwithstanding  that  the  use  limited  to  him  was  defeated 
by  the  execution  of  the  power  ?  To  what  a  length  this  doc- 
trine would  lead  !  Suppose  an  executory  limitation  of  copy- 
hold land  to  the  use  of  A.  in  fee,  but  if  J3.  shall  return 
from  Rome  then  to  the  use  of  B.  in  fee;  B.  returns  from 
Rome  before  A.'a  admittance,  thereupon  the  use  limited  to 
A.  ceases.  Will  it  be  contended  that  A.  is  nevertheless  enti- 
tled to  be  admitted?  Yet  A.  would  be  as  much  entitled  to 
admission  as  Dawson  in  the  principal  case.  If  powers  and 
executory  limitations  stand  (as  they  confessedly  do)  upon 
the  same  principle,  the  defendant  must  contend  that  in  every 
case  of  an  executory  limitation  of  a  copyhold,  the  per- 
son to  whom  the  use  is  limited,  subject  to  the  execu- 
tory limitation,  continues  after  failure  of  such  use,  by  the 
taking  effect  of  the  executory  limitation,  to  be  the  person 
entitled  to  admittance,  and  on  whose  admittance  the  lord 
may  insist  [Littledale,  J.  Suppose  Dawson  had  been 
admitted  and  become  tenant,  could  he  afterwards  have 
made  an  appointment  so  as  to  divest  the  estate  of  the  actual 
tenant,  and  entitle  the  appointee  to  admittance  without  sur- 
render ?]  It  is  conceived  that  if  Dawson  had  been  actually 
admitted,  and  had  afterwards  made  an  appointment,  his 
appointee  would  have  been  entitled  without  more  to  imme- 
diate admittance,  the  appointment  operating  to  defeat  his 
estate.  It  was  so  held  in  Boddington  v.  Abernethy  (A). 
[Lord  Denman,  C.  J.  You  go  the  length  of  saying  that  Rags- 

(a)  4  ed.  p.  11,  12;   Fearne  on  (b)  Suprd. 

Conk  Rem.,  by  Butler,  564,  note. 
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1834.         dell  continued  tenant  notwithstanding  that  he  had  surrendered 
his  interest  to  others.]     It  has  always  been  considered  that 
the  surrenderor  continues  tenant  till  admittance  is  had  under 
Lard  of  the    the  surrender.     [Patteson,  J.  The  admittance  relates  back 
Oundle.      to  the  original  surrender,  Rex  v.  Lady  Mildmay  (a).]   Here 
the  power  was  executed,  and  from  the  time  of  its  execu- 
tion Dawson's  interest  was  divested,  and  by  relation,  the 
surrender  was  to  the  immediate  use  of  the  appointee.     Can 
Dawson  and  Pruday  be  now  consecutively  admitted  under 
this  surrender  ?      If  Dawson  is  now  entitled  to  be  admitted 
Pruday  cannot  be  entitled  to  be  admitted,  because  Pruday's 
claim  is  founded  on  the  appointment,  which,  if  valid,  neces- 
sarily supersedes  the  interest  of  Datoson  and  takes  away  his 
title  to  admittance.   [Patteson,  J.    You  contend  that  a  party 
may  claim  to  be  admitted  when  his  interest  is  vested  in  pos- 
session, although  there  has  been  no  admittance  in  respect  of 
previous  interests  created  by  the  same  surrender,  and  without 
reference  to  such  interests  ?]     That  is  in  substance  the  argu- 
ment for  the  prosecution.  The  moment  the  power  of  appoint- 
ment was  fully  executed,  the  interest  of  Dawson,  liable  from 
its  inception  to  be  defeated  by  the  execution  of  the  power 
was  absolutely  gone,  and  from  that  moment  the  right  to  be  ad- 
mitted was  exclusively  in  the  appointee.     On  every  princi- 
ple, the  admission  of  Dawson  would  be  wrongful.    The 
power  of  appointment  is,  in  fact,  nothing  more  than  an 
option  of  declaring  to  whom  the  use  of  the  surrender  shall 
enure.     Much  has  been  urged  against  executory  limitations 
of  a  copyhold,  on  the  ground  of  their  contravening  the  rules 
of  the  common  law,  but  the  use  of  a  copyhold  is  rather  an 
equitable  than  a  legal  interest.     The  surrender  certainly  is 
a   common    law   assurance,    but  the   use  is   merely  the 
beneficial  interest  in  the  copyhold,  and  the  lord  is  quasi 
a   trustee  for  the  purposes   indicated   by    the   surrender; 
Brookes's    case  (b),     Wright's    Tenures  (c).       It     is   true 

(a)  Ante,  vol.  ii.  778 ;  5  Barn.  &         (6)  Poph.  125. 
£dol.  254T  (c)  P.  219. 
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that  the  lord  is  at  this  day  compellable,  by  legal  process,  to 
admit  the  person  to  whose  use  the  surrender  is  made,  but 
the  surrenderee  has  no  legal  estate  till  admittance,  nor  is  he,  v, 

for  any  purpose,  tenant  to  the  lord.  In  many  manors  it  has  **?*  of  ^e 
been  the  custom  to  admit  upon  executory  limitations,  in-  Ouwdle. 
eluding  uses  limited  under  powers  of  appointment.  Ju 
practice,  conveyancers  are  familiar  with  titles  derived  under 
appointments;  and  such  titles  are  accepted,  whether  the 
appointment  and  the  admittance  of  the  appointee  have  or 
have  not  been  preceded  by  the  admittance  of  the  person  to 
whom  the  use  was  limited  in  default  of  appointment,  and 
without  reference  to  that  consideration.  But  if  Pruday 
be  not  entitled  to  admittance,  it  will  follow  that  in  every 
case,  at  least  where  the  appointee  has  been  admitted  without 
the  previous  admission  of  the  taker  of  the  use  limited  in  de- 
fault of  appointment,  the  admittance  is  wrongful,  and  the 
legal  title  consequently  bad ;  while,  on  the  other  hand,  the 
title  would  be  good  at  law,  if  after  the  execution  of  the 
power,  the  previous  taker  were  admitted  (of  course  it  must 
be  contended  rightfully)  instead  of  the  appointee,  and  the 
title  were  derived  under  a  subsequent  admittance  of  the  ap- 
pointee, without  any  surrender  or  release  from  the  previous 
taker;  for  to  insist  that  such  surrender  or  release  is  necessary, 
would  be  to  retract  the  admission  which  has  been  made  on 
the  other  side,  that  the  power  is  well  created. 

Campbell,  A.  G.,  (with  whom  was  Swarm,)  for  the  de- 
fendant. This  is  an  attempt  to  introduce  a  novelty  into  the 
law  of  copyholds.  No  such  instrument  as  that  of  the  sur- 
render by  Ragsdell  was  ever  attempted  to  be  imposed  upon 
the  lord  of  a  manor.  This  is  a  surrender  with  a  double 
aspect.  According  to  this  doctrine,  Dawson  might  appoint 
to  such  uses  as  the  purchaser/row  him  should  appoint,  and 
that  purchaser  might  appoint  in  a  similar  manner,  so  that  an 
infinite  number  of  persons  might  have  the  entire  disposition 
of  the  estate,  of  whom  each  would  be  entitled  to  admission, 
without  the  admission  of  any  one  being  necessary.     [Patte* 

VOL.  III.  m    M 
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1834.  *onf  J.  That  has  been  done ;  Rex  v.  Lord  of  the  Manor  of 
^^^  Hendon  (a).]  There  the  parties  had  merely  equitable  interests. 
Vt  In  this  case,  Dawson  might  have  brought  ejectment.    If 

Igrd  of  the  Dawson  were  merely  the  donee  of  a  power,  his  appointee 
Ouhdle.  would  be  entitled  to  admittance ;  but  he  has  an  interest,  and 
is  therefore  entitled  to  be  admitted;  Lord  Kensington  v. 
Manse  11(b).  There  can  be  no  substitution  of  one  copyhold 
tenant  for  another,  except  by  surrender  and  admittance,  and 
the  surrenderee  cannot  surrender  before  admittance.  Dm«v 
son  is  a  surrenderee,  and  therefore,  until  admittance,  he 
cannot  surrender.  It  has  been  said  that  it  is  immateriil 
whether  the  power  of  appointment  precedes  or  is  subse* 
quent  to  the  limitation  of  the  fee.  [Patteson,  J.  Ths 
power  is  merely  an  expression  of  that  which  would  be  ne» 
cessarily  implied  (c).]  It  is ;  and  this  is  a  contrivance,  by 
expressing  what  would  necessarily  be  implied,  to  avoid  the 
necessity  of  the  admission  of  the  purchaser.  Dawson 
might  bring  ejectment,  and  be  admitted  on  the  morning  of 
the  trial;  Holdfast  v.  Clapham(d),  Doe  d.  Bennington*. 
Hall(e).  He  is  the  absolute  owner  of  the  land.  [Taunton,!* 
The  surrenderee  cannot  enter  and  take  the  profits  of  the 
land  before  admittance.  You  have  conceded  that  if  there 
was  merely  a  power,  the  appointee  might  claim  admittance.] 
In  the  case  of  a  devise,  with  a  power  to  the  executors  to  sell, 
it  is  true  the  executors  need  not  be  admitted,  because  they 
have  no  interest ;  but  if  the  estate  be  devised  to  the  executors 
to  sell,  they  have  an  interest,  and  must  be  admitted.  The 
distinction  has  always  been  taken  between  a  power  and  aa 
interest ;  Beal  v.  Shepherd  (f).  In  Holder  d.  Sulyard  ?. 
Preston  (g),  the  Court  says, "  It  is  objected  for  the  plaintiff 
that  the  trustees  (who  have  no  estate  or  interest  given  them 
by  the  will,  but  are  only  ordered  and  directed  to  sell,)  ought 

(a)  2  T.  R.  484.  rizes  him  to  do  by  appointment. 

(fi)  IS  Ves.  jun.  246.  (d)  1  T.  R.  600. 

(c)  Q.  d.  That  Dawson  might,         (e)  16  East,  208. 
without  the  power,  do  by  surren-         (f)  Cro.  Jac.  199. 
der,  that  which  the  power  autho-         (g)  3  Wils.  402. 
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first  ftQ  have  been  admitted  before  they  could  have  power  to 
sell.      In  answer  to  this,  we  are  of  opinion,  that  when  the     ,-T  V~ 
devisor  died,  the  power  to  sell  was  instantly  in  the  trustees;  v. 

and  that  where  a  man  by  his  will  gives  power  to  sell,  the  Man°r  of* 
land  descends  to  his  heir  until  that  power  be  executed.  Oumdli. 
There  is  a  great  difference  between  a  naked  power  and  a 
vested  interest."  [Littledale,  J.  Has  the  lord,  in  ordinary 
cases,  a  right  to  compel  the  surrenderee  to  be  admitted  i 
or  must  he  not  be  satisfied  with  the  surrenderor  for  his 
tenant?  In  King  v.  Dilliston(a)  there  was  a  special 
custom  that  the  person  to  whose  use  the  copyhold  estate 
was  surrendered  should  come  in  and  be  admitted  after 
three  proclamations ;  which  custom  was  held  good.]  Doe  v. 
Barthrop(h)  shews  the  distinction  which  has  been  made 
between  a  power  and  an  interest.  [Patteson,  J.  I  do  not 
think  that  case  at  all  in  point.  The  question  there  raised 
was  very  different  from  that  now  under  discussion.  Lit- 
tledale, J.  You  must  go  the  whole  length  of  saying  that  the 
power  was  altogether  nugatory.]  Dawson  has  no  greater 
right  of  disposition  over  the  property  with  the  power,  than 
he  would  have  without  it.  [Taunton,  J.  It  has  been 
decided  that  a  power  of  appointment  may  co-exist  with 
a  seisin  in  fee;  Maundrell  v.  Maundrell(c)J]  [Patte- 
son, J.,  referred  to  Roach  v.  Wadham  (d),  and  Badham  v. 
Mee  (e).]  There  is  no  instance  of  a  person  who,  having  an 
interest  in  copyhold  lands  as  well  as  a  power,  has  executed 
the  power  before  admittance.  In  Rex  v.  The  Lord  of  the 
Manor  of  Hendon,  Bonham  covenanted  to  assign  to  Good- 
rich, who  assigned  to  Rankin;  and  it  was  held  that  Good- 
rich need  not  be  admitted ;  but  it  is  to  be  observed  that 
Goodrich  had  only  an  equitable  interest.  Boddington  v. 
Ahernethy  merely  shews  that  there  may  be  an  executory 
limitation  of  copyhold.  If  the  Court  grant  a  peremptory 
mandamus,  the  lord  must  obey ;  whereas  if  the  Court  enter- 

(a)  S  Mod.  921.  (d)  6  East,  289. 

(ft)  5  Taunt.  382.  (c)  7  Bingh.  695;   1  Moore  & 

(c)  7  Vet.  jail.  667;  10  Vej.     Scott,  14.    And  see  Ray  v.  Pungi 
jun.  ?46.  5  Barn.  &  Alders.  561. 
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1834.         tains  any  doubt,  and  does  not  quash  the  return,  the  prosecu- 
tor may  file  a  bill  in  Chancery. 


The  King 

v. 


Lord  of  the        Hayes,  in  reply.     There  is  nothing  novel  in  the  doctrine 
Manor  of      for  which  the  prosecutor  now  contends.     Mr.  Sanders,  in 
his  tract  "  On  Surrenders  of  Copyhold  Property,"  with  re- 
ference to  future  and  springing  uses,  has  considered  the 
cases  and  law  on  the  subject,  and  thus  expresses  his  opinion : 
"  And  in  fact,  in  every  surrender  to  such  uses  as  the  surren- 
deror shall  appoint,  either  by  deed  or  will,  (and  which  in 
practice  is  of  frequent  occurrence,)  the  use  to  arise  under 
the  surrender,  is  a  use  commencing  in  futuro."   He  does  not 
say,  indeed,  that  there  may  be  a  limitation  of  the  fee,  in  de- 
fault of  appointment,  to  the  donee  of  the  power.   He  left  it 
to  be  presumed  that  if  an  executory  limitation  could  exist 
at  all  in  copyholds,  it  was  not  important  whether  the  fee,  in 
default  of  appointment,  were  limited  to  the  surrenderor,  the 
surrenderee,  or  a  stranger.     It  is  now  insisted  that  the  power 
of  appointment  merged  in  the  fee.     Upon  this  point  Maun- 
drell  v.  Maundrell  (a)  is  alone  decisive.     To  hold  that  the 
power  is  merged  in  the  fee  would  shake  half  the  titles  in  the 
kingdom.     In  Doe  d.   Wigan  v.  Jones(Jb)9  an  estate  was 
limited  to  such  uses  as 2).  should  appoint, — and  in  default  of 
appointment,  to  B.  for  life,  with  a  limitation  during  the  life, 
of  B.  in  case  of  forfeiture, — remainder  to  B.  in  fee  :  A  judg- 
ment was  obtained  against  B.}  and  an  elegit  sued  out,  and  it 
was  held  that  the  execution  of  the  power  of  appointment 
defeated  the  claim  of  the  judgment  creditor.     This  case  has 
been  acted  upon  to  a  great  extent  in  practice.     If  Dawson 
had  been  admitted,  and  had  then  surrendered  to  the  use  of  a 
purchaser,  he  could  not  have  afterwards  executed  the  power 
in  contravention  of  his  own  alienation  by  surrender.     But 
after  admittance,  he  would  have  retained  the  power  of  ap- 
pointing the  use,  and  would  have  possessed,  concurrently 
with  it,  the  right  of  passing  his  estate  by  surrender ;  thus 
enjoying  concurrently   two  distinct  species  of  dominion. 
Until  the  execution  of  the  deed  of  appointment,  the  use  of 

(a)  7  Ves.  567 ;  10  Ves,  246.  (6)  10  Barn.  &  Cressw.  459. 
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the  original  surrender  was  still  directory ;  but  as  soon  as  the        1834. 

appointment  was  made,  the  use  was  fixed  in  Pruday,  and 

the  whole  effect  of  the  surrender  ascribed  to  him,  leaving  not 

a  shadow  of  use  or  interest  in  Dawson  to  entitle  him  to  be    *frd  of  th® 

Manor  of 

admitted.  This  attempt  to  impeach  the  validity  of  the  Oundle. 
power,  is  quite  inconsistent  with  the  admission  made  at  the 
outset  of  the  argument.  The  ground  which  the  defendant's 
counsel  is  constrained  to  take,  strikes  the  power  of  appoint- 
ment out  of  the  surrender.  The  decision  in  Boddington 
v.  Abernethy  goes,  in  principle  at  least,  the  whole  length  of 
this  case.  It  is,  indeed,  a  stronger  case ;  for  there  the  execu- 
tion of  the  power  was  held  to  have  defeated  estates  perfected 
by  admittance,  whilst,  in  the  principal  case,  it  is  sufficient  to 
maintain,  that  the  appointment  overreached  the  use  limited 
in  default  of  appointment,  while  that  use  yet  continued  in 
its  fiduciary  state.  It  is  said,  that  Dawson,  while  he  had 
the  complete  power  of  disposition  over  the  use,  was  sub- 
stantially the  owner,  under  the  limitation  in  default  of  ap- 
pointment, and  that  to  decide  in  favour  of  the  prosecutor 
would  be  to  permit  the  privileges  of  a  legal  tenant  to  be 
virtually  enjoyed,  without  incurring  the  legal  consequences  of 
tenure.  But  it  is  a  mistake  to  say,  that  Dawson  had  any  legal 
ownership.  If  he  had  entered  upon  the  land  he  might  have 
been  treated  as  a  trespasser.  He  had  no  legal  estate ;  he 
could  not  have  exercised  any  of  the  rights  or  privileges  of 
a  copyholder.  It  is  true,  he  had  a  right  to  come  to  this 
Court  for  a  mandamus  to  be  admitted.  He  had  his  election 
either  to  claim  admittance  in  respect  of  the  use  limited  to 
him  in  default  of  appointment,  or  to  defeat  that  use  by  an 
exercise  of  his  power  of  appointment ;  and  he  has  chosen 
the  latter  course.  No  answer  has  been  given  to  the  argu- 
ment, that  if  Dawson  is  now  to  be  admitted,  every  person 
to  whom  the  use  of  a  copyhold  is  limited,  subject  to  an 
executory  use,  must  be  admitted,  notwithstanding  his  use 
has  been  superseded  by  the  absolute  vesting  of  the  executory 
use.  Suppose  it  were  conceded  to  the  lord  that  Dawson 
ought  to  be  admitted ;  how  is  Pruday,  who  has  purchased 
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18S4.        and  paid  for  the  estate,  to  be  afterwards  ptlt  irtto  legal  pos- 
w*^      session?     Is  Dawson  to  surrender  to  the  use  of  Pruday? 
9.  But  this  Court  would  have  no  power  to  compel  such  sur- 

Lord  of  the  render,  nor  without  it  to  compel  the  admittance  of  Pruday; 
Oundle.  and  if  therefore  Dawson  should  refuse  to  surrender,  Pruday 
would  be  driven  to  seek  his  remedy  by  bill  in  equity.  It 
was  incumbent  on  the  other  side  to  shew  how  the  admit- 
tance of  Dawson  would  be  made  to  consist  with  the  title  of 
Pruday. 

Cur.  adti.  vult. 

In  the  course  of  this  term  the  judgment  of  the  Court  wis 
delivered  by 

Lord  Denman,  C.  J. — The  question  in  this  case  arose 
on  the  return  to  a  writ  of  mandamus,  issued  at  the  instance 
of  John  Pruday,  to  compel  his  admission  to  certain  copy* 
hold  hereditaments.     The   writ   surmised,  that  Ragsdell, 
being  seised  in  fee,  surrendered  to  such  uses  as  Dawsok 
should  by  deed  direct  and  appoint ;  and  in  default  of  and 
until  such  direction  and  appointment,  to  the  use  of  Dawson 
in  fee ;  and  that  Dawson  did  afterwards,  by  deed,  direct  and 
appoint  that  the  premises  should  remain  to   the  use  Of 
Pruday j  who  thereupon  became  entitled  to  be  admitted. 
The  return  introduced  no  additional  fact,  but  stated,  by  W*j 
of  observation,  that  Dawson  had  never  been  admitted*  and 
that  neither  he  nor  Ragsdell  had  ever  surrendered  to  the  use 
of  Pruday.     And  whether  such  admittance  and  surrender 
Were  necessary,  was  the  question  argued  before  us :  Pruday 
claiming  to  be  admitted,  as  the  person  to  Whose  use  the  sur- 
render by  Ragsdell  eriUred  by  virtue  of  the  deed  of  Appoint- 
ment executed  by  Dawson;  while  the  lord  cdntended,  that  to 
Dawson  took  not  only  a  power  of  appointment,  but  also  fan  in- 
terest in  the  meantitne,  under  the  surrender,  he  ought  td  hate 
been  admitted  and  to  have  paid  his  fine,  before  he  couW 
appoint  to  Pruday.     The  application  to  copyhold  property, 
of  the  general  doctrine,  that  ail  appointee  kinder  a  power, 
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takes  by  the  instrument  creating  the  power,  and  not  under 
that  by  which  the  power  is  executed,  was  not  disputed  ;  nor 
was  it  denied  that  trustees,  with  a  mere  power  to  sell,  were 
not  compellable  to  come  in  as  tenants,  in  conformity  with 
Beal  v.  Shepherd  (a)  and  Holder  d.  Sulyard  v.  Preston  (b). 
But  a  distinction  between  those  cases  and  the  present  was 
strongly  insisted  upon :  that,  here,  Dawson  was  not  a  mere 
trustee  to  sell,  but  was  surrenderee  in  fee  for  his  own  bene- 
fit,  until  and  unless  he  should  make  au  appointment ; — that 
the  event  might  never  have  happened ; — and  that,  at  any 
rate,  without  his  being  admitted,  his  interest  could  not  be 
transferred  to  Pruday.  But,  it  appears  to  us  that  these 
premises  may  be  correct,  without  leading  to  the  conclusion. 
The  lord  never  is,  or  can  be,  for  one  moment  deprived  of 
a  tenant ;  for  the  estate  must  always  be  in  some  person. 
In  the  two  cases  above  cited,  of  trustees  to  sell,  without  an 
interest,  the  estate  was  not  in  abeyance  till  sale,  but  remained 
in  the  heir  of  the  devisor,  which  heir  the  lord  might  have 
compelled  to  be  admitted,  if,  by  reason  of  the  sale's  not 
being  made,  no  person  presented  himself  to  the  lord  for 
admittance  in  reasonable  time;  but  when  such  sale  was 
made,  the  purchaser  was  entitled  to  be  admitted  under  the 
surrender  to  the  uses  of  the  will,  just  as  if  he  had  been  a 
devisee  named  in  it.  So  here,  Ragsde/l  remains  tenant  to 
the  lord  until  some  person  is  admitted  under  his  surrender* 
No  doubt  Dawson  might  have  declined  to  execute  any  deed 
Of  appointment,  and  if  he  had  declined,  he  could  not,  with- 
out admittance  and  surrender,  have  passed  his  interest  to 
another ;  but  as  he  has  chosen  to  execute  a  deed  of  appoint- 
ment under  the  power,  his  appointee,  the  present  appli- 
cant, takes  nothingyVom  him,  but  becomes  the  surrenderee 
of  Ragsdeil,  just  as  if  he  had  been  named  in  the  surrender. 
It  follows  that  he  is  entitled  to  be  admitted,  without  Daw- 
son's  having  been  admitted,  and  that  a  peremptory  man- 
damus must  issue.      What  the  effect  of  Dawson's  being 

(a)  Cro.  Jac.  199.  (6)  8  Wils.  400. 
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admitted  might  have  been,  is  a  question  which  we  are  not 

_    „  required  to  determine. 

The  Kino         ^ 

v. 
lord  of  the  jjuje  aDsoiute  for  a  peremptory  mandamus. 

Oundle. 


Upon  a  re-  In  a  subsequent  part  of  the  term,  Swann,  for  the  defend- 

turn  to  *  ™*"~  ant,  obtained  a  rule  to  shew  cause  why  the  rule  for  quashing 
is  considered  the  return  should  not  be  varied  by  ordering  the  prosecutor 
cient  the    *     to  demur  to  the  return,  and  the  defendant  forthwith  to  join  in 

Court  will  not,  demurrer,  and  judgment  thereupon  to  be  entered  upon 
at  the  request  .  . 

of  the  defend-    record  that  the  said  return  should  be  quashed  for  the  in- 

ant,  direct  the  suflJcienCy  thereof,  and  a  peremptory  writ  of  mandamus 
prosecutor  to  J  '  r  r      j 

demur  to  the      awarded;  upon  payment,  by  the  defendants,  of  the  costs  of 

oTawardfnea    tms  application.     This  rule  was  obtained  upon  an  affidavit 

peremptory       Qf  the  steward  of  the  manor  of  Oundle,  stating  that  the 

Semble,  that  defendant  was  desirous  of  having  the  judgment  of  this  Court 

a  prosecutor  reviewed  by  another  tribunal,  and  that  he  had  not  yet  been 
could  not  so  J  '   .  J 

demur.  served  with  the  peremptory  writ  of  mandamus. 

Piatt  shewed  cause.  The  effect  of  this  rule,  if  made 
absolute,  would  be  to  deprive  the  prosecutor  of  the  benefit 
of  the  judgment  of  this  Court  lately  delivered,  by  enabling 
the  defendant  to  bring  a  writ  of  error,  and  carry  the  case  to 
another  Court.  The  rule  is  only  upon  payment  of  the 
costs  of  this  application.  [Lord  Denman,  C.  J.  The  rule 
was  to  have  been  "  upon  payment  of  all  future  costs."] 
There  is  no  precedent  for  the  course  which  the  Court  are 
asked  to  pursue. 

Campbell,  A.  6.,  and  Swann,  contriL  It  would  be  a 
hardship  on  the  defendant  not  to  allow  him  to  take  this  case 
to  another  tribunal.  [Lord  Denman,  C.  J.  The  awarding 
of  a  writ  of  mandamus  is  not  such  a  judgment  as  error  can 
ordinarily  be  brought  upon.]  It  seems  to  be  a  just  con- 
struction of  the  statute  of  9th  Anne,  c.  20,  to  say,  that  it 
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was  intended  that  a  party  should  have  a  power  of  demur- 
ring to  the  return  to  a  mandamus,  although  in  terms,  that 
act  only  authorizes  the  party  prosecuting  the  writ,  "  to  plead 
or  traverse  all  or  any  of  the  material  facts  contained  within 
the  said  return."  A  demurrer  is  a  plea  (a),  for  a  pica  is  merely 
an  answer  of  some  sort  to  that  which  has  been  alleged  on 
the  opposite  side.  If  there  may  be  a  demurrer  to  the 
return!  there  may  be  a  writ  of  error.  [Patteson,  J.  Is 
there  any  case  ?]  None  has  been  discovered.  [Patteson,  J. 
The  act  does  not  give  a  writ  of  error,  and  the  practice  is 
against  your  construction.  The  custom  has  always  been, 
to  move  to  quash  the  return,  if  the  party  did  not  think 
proper  to  plead  or  traverse,  and  if  the  return  was  quashed, 
then  to  grant  a  peremptory  mandamus.] 
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Rule  discharged  with  costs. 


(a)  Under  36  Edw.  3,  c.  13, 
(which  enables  the  claimant  of 
lands  seized  into  the  king's  hands, 
by  inquest  or  other  office,  to  tra- 
verse the  office  or  otherwise  to  thew 
his  right,)  the  claimant  of  lands, 
and  even  of  goods,  which  have 
been  seized  into  the  king's  hands, 
by  pretext  of  a  writ  of  extent,  may 
not  only  traverse,  t.  e.  deny  the 
king's  title  or  the  cause  of  seizure 
under  the  first  branch  of  the  clause, 
or  confess  and  avoid  the  king's 
title  under  the  second  branch,  but 
he  may,  under  the  second  branch, 
demur  to  the  title  of  the  crown,  if 


his  own  title  appear  upon  the  face 
of  the  inquest,  or  is  stated  by  way 
of  inducement  to  the  demurrer; 
vide  50  Ass.  fo.  323,  pi.  1 ;  Bit). 
Abr.  tit.  Demurrer  in  ley,  pi.  25 ; 
Hard  res,  176;  Mann.  Exch.Pract. 
Revenue  Branch,  2d  ed.  106, 1 17. 
The  object  of  the  motion  in  the 
principal  case,  however,  does  not 
appear  to  have  been  simply  to  sub- 
stitute a  demurrer  for  a  plea,  but 
to  give  to  the  defendant  an  oppor- 
tunity of  raising  a  question  of  law 
upon  the  record,  where  the  legis- 
lature has  given  that  power  to  the 
prosecutor  only. 
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1*34. 

Bishop  v.  Hatch,  Clerk,  an  Insolvent  Debtor. 

Chuter  v.  Same. 

The  sequel-  Bishop  ^  J.N  this  case,  the  Court,  in  last  Michaelmas 
to  the  as-         xr  V'       {     term,  granted  a  rule  calling  upon  the  plaintiff 

signeesofan  "-*     to  shew  cause  why  the  sequestration  granted 

insolvent  . 

beneficed         to  him  against  the  defendant's  benefice  at  Sutton,  in  the 

^•ecMKT  COUDty  °f  Surrey,  should  not  be  set  aside. 

o(7  Geo.  4,  By  another  rule  of  the  same  term,  it  was  ordered  that 

for  the  grant-  *De  above  rule  should  be  turned  into  a  special  case,  and 

ing  of  which  86t  down  in  the  special  paper  for  argument. 

of  adjudi-  A  special  case  was  drawn  accordingly,  which,  after  set- 

ration  is  to  tjng  out  the  above  rules,  stated  the  following  facts : 

warrant,  does  10th  August,  1832,  the  defendant,  rector  of  Sutton,  in 

bacsTto'the  tne  diocese  °f  Winchester,  was  arrested  for  debt  at  the  suit 

time  of  the  of  one  Twose,  and  gave  bail. 

the  provisional  ^th   November,   1832,    the   defendant   surrendered   to 

assignee,  so  as  prison  in  discharge  of  his  bail. 

to  entitle  the  -,  %  ...  , 

assignee  to  28th  .November,  1832,  the  defendant,  being  in  custody, 

be  satisfied  subscribed  and  61ed  his  petition  to  the  Court  for  the  Relief 
before  judg-  r 

ment  creditors  of  Insolvent  Debtors,  and  conveyed  and  assigned  his  real 

tained&seques-  *n^  Per80na'  estate  to  the  provisional  assignee,  who  sub- 
notions in  the  sequently,  (on  29th  April,  1833,)  conveyed  and  assigned  to 
interim.  . 

The  34th      tne  present  assignees* 
section  of  7  ln  the  same  month  of  November  the  plaintiff  commenced 

Geo.  4,  c.  57,  .  . 

which  invali-    the  present  action.     He  subsequently  obtained  a  verdict, 

JjSiSH"11  l,Pon  which' in  January,  1833,  or  early  in  February,  183S, 
issued  subse-    judgment  was  signed. 

S^me^      l8th  February,  1833^  »  writ  of  sequestrari  facias  upon 

of  an  insolvent  this  judgment  issued  to  the  Bishop  of  Winchester,  in  pur- 
debtor,  upon  a  r     1  •  1 
judgment  en-    suance  of  which,  on 

teredupon  a         lst  March,  183S,  the  Bishop  granted  sequestration, 
warrant  of  at-  r  °  * 

torney  or  cog- 
novit actionem,  does  not  extend  to  a  sequestration  granted  in  pursuance  of  a  writ  of 
sequestrari  facias,  issued  upon  such  a  judgment. 

Whether  the  Bishop  must  of  necessity  be  made  a  party  to  a  rule  calling  upon  a 
plaintiff,  to  whom  the  Bishop  has  granted  a  sequestration,  to  shew  cause  why  such 
sequestration  should  not  be  set  aside,  qtuere. 
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The  defendant  had,  on  28th  February,  signed  his  sche- 
dule, and  on  5th  March  duly  filed  it. 

15th  April  and  14th  May,  1833,  the  matters  of  the  pe- 
tition and  schedule  were  heard  before  the  Insolvent 
Debtors9  Court. 

14th  May,  the  Court  declared  aud  adjudged  the  defend- 
ant to  be  entitled  to  the  benefit  of  the  act. 

CHUTER^In  last  Michaelmas  term,  the  Court  granted  a 

**'  r  rule  calling  upon  the  plaintiff  to  shew  cause 
'  why  the  sequestration  issued  against  the  de- 
fendant's benefice,  granted  by  the  Lord  Bishop  of  Win* 
Chester,  upon  the  judgment  entered  up  on  the  warrant  of 
attorney  given  by  the  defendant  to  the  plaintiff,  should  not 
be  set  aside,  and  why  the  sequestrator  named  and  appointed 
iti  and  by  the  said  sequestration,  should  not  pay  over  to 
the  assignees  of  the  defendant,  all  sums  of  money  by  him 
received  under  or  by  virtue  of  the  said  sequestration. 

By  another  rule,  made  at  the  end  of  the  same  term,  it 
was  ordered  that  the  above  rule  should  be  turned  into  a 
special  case,  and  set  down  for  argument,  and  that  in  the 
meantime  the  sequestrator  should  receive  and  hold  all 
property  under  the  sequestration,  and  keep  an  account 
thereof. 

A  Bpecial  case  was  stated,  which  was  similar  to  that  of 
Bishop  v.  Hatch,  except  as  to  the  ex  parte  facts  of  the 
plaintiff's  title.     These  were  as  follow : 

January,  1824.  The  defendant  executed  a  warrant  of 
attorney,  to  confess  judgment  in  an  action  of  debt  for 
lttOOi.,  at  the  suit  of  the  plaintiff,  which  judgment,  it  was 
declared  by  the  warrant  of  attorney,  was  intended  to  be  a 
further  security  to  the  plaintiff  for  an  annuity  of  69/*  a  year, 
granted  to  him  by  an  indenture  of  the  same  date.  The 
defeasance  authorized  the  plaintiff,  whenever  the  annuity 
or  ally  part  thereof  should  be  in  arrear  for  twenty  days,  to 
sue  out  such  execution  as  he  should  think  fit  for  the  reco- 
very of  such  arrears  and  costs. 
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February,  1824.  Judgment  was  entered  up  on  this  war- 
rant of  attorney. 

There  being  arrears  of  this  annuity  to  a  large  amount,  on 

3d  November,  1 8S2,  the  plaintiff  (having  previously  sued 
out  a  writ  of  testatum  fi.  fa.  upon  the  judgment,  to  which 
the  Sheriff  of  Surrey  returned  nulla  bona,  and  that  the  de- 
fendant was  a  beneficed  clergyman,  having  no  goods  and 
chattels,  nor  any  lay  fee,  within  his  bailiwick,)  caused  a  writ 
of  sequestrari  facias  to  issue,  founded  upon  the  said  return, 
directed  to  the  Bishop  of  Winchester,  and  indorsed  to  levy 
491/.  14*.  besides  expenses.  The  writ  of  sequestrari  facias 
was  duly  left  with  the  registrar  of  the  diocese,  and  the  se- 
questration bespoken  on  the  same  day. 

5th  December,  1832,  the  Bishop  granted  to  J.  C.  Hall, 
on  behalf  of  the  plaintiff,  a  sequestration  (dated  6th  De- 
cember, 1832,)  of  the  rectory  of  Sutton,  of  which  the 
defendant  was  and  still  continues  the  incumbent.  Hall 
and  a  surety  gave  a  bond  to  the  Bishop,  the  condition  of 
which  was,  that  Hall  should  collect  the  fruits,  tithes,  &c.  of 
the  parish  of  Sutton,  and  cause  the  parish  church  to  be 
served  ;  and,  moreover,  should  make  a  true  account  of  his 
receipts  and  payftients  in  that  behalf,  wheu  he  should  be 
thereunto  required ;  and  should  also  keep  harmless  the 
Bishop  and  all  his  officers  and  ministers  against  all  manner 
of  persons  whatsoever,  by  reason  of  the  tithes  so  to  be 
collected  by  him  or  his  assigns. 

Hall,  in  the  performance  of  his  duty  as  such  seques- 
trator, has  received  considerable  sums  of  money  on  account 
of  the  tithes  and  other  profits  of  the  benefice,  and  has  also 
necessarily  expended  considerable  sums  of  money  in  the 
execution  of  such  duty,  and  in  fulfilling  the  conditions  of 
the  bond. 


Bishop  v.  Hatch.)  The  defendant's  assignees  have  ap- 


:} 


Chutkr  v.  Same*  }  plied  to  the  Bishop  to  grant  them  a 
sequestration  of  the  profits  of  the  benefice  of  Sutton,  for 
the  payment  of  the  insolvent's  debts ;  but  the  Bishop  has 
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refused  to  grant  such  sequestration  until  the  question  as 
to  the  validity  of  the  sequestrations  that  have  been  already 
granted,  shall  have  been  decided  by  this  Court. 

Besides  the  sequestrations  granted  to  the  plaintiffs  in 
the  two  actions,  several  other  sequestrations  had  issued 
against  the  defendant's  benefice  at  the  time  when  the 
above  application  was  made  by  the  assignees,  over  all  of 
which,  including  that  in  favour  of  Bishop,  the  plaintiff 
Ch uter  s  writ  of  sequestration  has  priority. 

The  assignees  contend  that  all  the  sequestrations  are 
invalid  as  against  themselves. 

The  questions  for  the  opinion  of  the  Court  are,  whe- 
ther or  not  the  two  sequestrations,  granted  by  the  Lord 
Bishop  of  Winchester  to  the  plaintiff  Bishop  and  the 
plaintiff  Chuter,  are  valid,  and  whether  the  assignees  are 
entitled  to  have  the  moneys  received  under  the  sequestra- 
tion granted  to  Chuter  paid  over  to  them,  or  to  have  any 
other  order  of  the  Court  made  respecting  the  same,  for 
their  benefit. 

The  facts  of  the  two  cases  being  so  nearly  alike,  the 
Court  directed  that  they  should  be  argued  together. 
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Harrison,  for  the  plaintiff  Bishop.  The  question  is, 
whether,  under  the  11th  section  of  the  Insolvent  Debtors' 
Act  (a),  which  section  directs  the  assignment  of  the  insol- 
vent's effects,  taken  in  connection  with  the  28th  section, 
which  particularly  relates  to  ecclesiastical  property,  the 
assignees  are  entitled  to  sequestration  of  the  defendant's 
benefice,  as  from  the  date  of  the  assignment  to  the  provi* 
sional  assignee.  By  section  1 1 ,  every  prisoner  applying 
for  relief  under  the  act  must,  at  the  time  of  subscribing 
his  petition,  execute  a  conveyance  and  assignment  to  the 
provisional  assignee  of  the  Insolvent  Debtors'  Court  of  all 
his  estate,  right,  title,  interest,  and  trust,  in  and  to  all  his 
real  and  personal  estate.    By  section  28  it  is  provided,  that 


First  point : 
Whether  as- 
signees of 
insolvent  be- 
neficed clergy- 
man take  any 
interest  in  the 
benefice  by 
the  general 
assignment 
under  sections 
Hand  28  of 
7Geo.4,c.57. 


(a)  7  Geo.  4,  c.  57. 
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nothing  in  that  act  contained  shall  extend  to  entitle  the 
assignees  qf  the  estate  and  effects  of  any  prisoner,  being  a 
beneficed  clergyman,  to  the  income  of  such  benefice  for  the 
purposes  of  that  act,  but  that  the  assignees  may  apply  for 
and  obtain  a  sequestration  of  the  profits  of  such  benefice, 
for  the  granting  of  which  sequestration  the  order  of  adjudi- 
cation is  to  be  a  sufficient  warrant,  without  any  writ  or  other 
proceedings  to  authorize  the  same,  and  such  sequestration 
is  to  be  issued  a?  the  same  might  have  been  issued  upon 
any  writ  of  levari  facias,  founded  upon  any  judgment  against 
the  prisoner.  These  two  clauses  are  to  be  construed  as  if 
the  latter  were  an  exception  engrafted  upon  the  general 
rule  contained  in  the  former.  It  was  the  intention  of  the 
legislature  to  put  the  assignees  of  an  insolvent  debtor  upoa 
precisely  the  same  footing  as  judgment  creditors,  by  substi? 
tuting  the  order  of  adjudication  for  the  ordinary  writ  of 
levari  facias ;  so  that  upon  the  order  of  adjudication  being 
deposited  with  the  Bishop,  all  the  consequences  of  issuing 
a  levari  facias  would  follow,  and  amongst  them  would  be 
included  the  usual  course  as  to  priority  of  satisfaction. 

ArbuckU  v.  Cowtan(a)  decides  that  ecclesiastical  pro- 
perty does  not  pass  under  the  general  assignment  of  an 
insolvent's  effects.  If  therefore  the  assignees  take  the  pro- 
perty at  all,  it  must  be  under  the  28th  section.  But  the 
requisites  of  that  clause  are  in  the  nature  of  conditions  pre- 
cedent. Other  execution  creditors,  therefore,  who  obtain 
sequestration  before  the  performance  of  the  condition  pre- 
cedent, are  entitled  to  priority.  The  adjudication  is  * 
condition  precedent ;  and  the  sequestration  obtained  by  the 
plaintiff,  having  been  granted  to  him  before  the  adjudicfe 
tion,  he  is  entitled  to  priority.  In  several  other  sestioei 
of  the  act,  the  authority  of  the  assignees  to  cjaim  certain 
Species  of  property,  is  dated  from  the  adjudication. 

In  the  Uth  section,  under  whish  the  general  assignment 
is  made,  there  is  a  provision  that  if  the  petition  he  di* 


(a)  3  Bos.  &  Pal.  321. 
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miffed,  tbe  assignment  shall  be  void ;  and  other  parts  of  the 
act  shew  it  to  have  been  tbe  intention  of  tbe  legislature  that 
tbe  assignees  should,  by  the  general  assignment,  take  a  defea- 
sible title  only ;  and  it  seems  clearly  to  have  been  intended, 
that  the  assignees  should  take  no  property  in  the  benefice  of 
an  insolvent  clergyman,  until  after  their  general  title  as  assign 
nees  should  have  been  perfected  by  the  adjudication.  If  bene- 
fices passed  by  the  general  assignment  in  the  same  manner 
as  other  property,  the  title  to  them  would  also  be  in  a  man- 
ner in  abeyance  until  tbe  right  of  the  assignees  was  per- 
fected, and,  in  the  interim,  the  church  would  in  all  proba- 
bility be  wholly  unprovided  for.  That  this  could  never 
have  been  intended  to  be  sanctioned  by  the  legislature,  is 
evident  from  the  order  of  adjudication  having  been  put  pre- 
cisely on  tbe  same  footing  as  the  writ  of  levari  facias,  in 
which  proceeding  the  bishop  takes  a  bond  from  the  seques- 
trator that  he  will  provide  for  the  church.  It  follows, 
therefore,  that  as  in  the  present  case  the  writ  of  levari 
facias  was  lodged  before  tbe  order  of  adjudication,  it  is 
entitled  to  that  priority,  which  under  ordinary  circumstances 
would  exist  between  execution  creditors,  and  therefore 
entitles  the  plaintiff  Bishop  to  that  preference  over  the 
assignees  for  which  be  contends. 
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J.  Leicester  Adolphus,  for  tbe  assignees.  It  is  not  con-  First  point 
tended  that  the  assignees  of  the  insolvent  debtor  have  an 
absolute  control  over  the  benefice  from  tbe  time  of  the 
executiou  of  the  assignment,  but  it  is  submitted  that  they 
have  such  a  right  as  excludes  any  other  person  from  obtain- 
ing sequestration  subsequently  to  the  imprisonment  of,  or 
at  least  the  assignment  by,  the  insolvent.  The  fundamental 
principle  of  the  insolvent  law  is,  that  tbe  debtor  shall  be 
discharged  from  prison  upon  condition  of  his  property 
being  equally  divided  amongst  his  creditors;  and  there  is  no 
reason  why  a  clergyman  should  be  discharged  without  per- 
forming the  usual  condition.  The  11th  section,  and  many 
others,  afford  good  ground  for  saying,  that  by  the  assign- 
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ment  to  the  provisional  assignee,  ecclesiastical  benefices 
would  pass,  unless  such  a  construction  is  contradicted  by 
other  parts  of  the  act,  or  opposed  by  some  known  principle 
of  law.  The  1  lth,  the  16th,  the  24th,  and  other  sections, 
and  especially  also  the  form  of  the  assignment  itself, 
strongly  demonstrate  that  it  was  the  intention  of  the  legis- 
lature to  "  give  to  the  assignees,  for  the  advantage  of  the 
creditors,  every  beneficial  matter  belonging  to  the  insol- 
vent's estate,"  as  was  said  by  Lord  Tenterden  in  Wright  v. 
Fairfield  (a).  Then  the  question  is,  how  far  the  interest, 
which  passed  to  the  assignee,  is  limited  or  qualified  by  the 
28th  section.  That  the  interest  of  the  assignees  is  in  some 
degree  limited  cannot  be  denied,  but  it  is  submitted  that 
sufficient  interest  remains  in  them  to  give  them  a  right  to 
exclude  every  other  creditor,  until  their  interest  is  perfected 
by  the  adjudication.  The  legislature  appear  to  have 
thought  that  ecclesiastical  property  would,  but  for  the  pro- 
visions of  the  28th  section,  have  passed  to  the  provisional 
assignee  absolutely,  and  in  a  manner  somewhat  inconsistent 
with  its  nature,  and  therefore  take  the  precaution  of  insert- 
ing the  28th  section.  This  consideration  appears  to  afford 
a  key  to  the  construction  of  the  section.  The  incumbent 
has  only  a  qualified  property  in  the  benefice  for  his  life, 
subject  to  the  right  of  the  ordinary  to  enforce  the  applica- 
tion of  a  portion  of  the  profits  of  the  benefice  for  the  ser- 
vice of  the  church.  If  the  assignees  were  entitled  abso- 
lutely to  the  whole  of  the  property  of  the  insolvent,  the 
inconvenience  pointed  out  in  the  argument  for  the  plaintiff 
would  arise,  and  the  assignees  would  in  fact  possess  more 
control  over  the  property  than  the  incumbent  himself  had. 
The  28th  section  obviates  this.  It  is  sufficient  for  the  de- 
fendant to  establish,  that  the  assignees  take  some  present 
right  in  the  name  of  the  whole  body  of  creditors;  and  what- 
ever may  be  the  nature  of  that  right,  it  will  exclude  an; 
individual  creditor  from  subsequently  acquiring  a  legal  pos- 
session of  the  property.    If  the  assignees  have  an;  right, 

(o)  2  Barn.  &  Adol.  737. 
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it  must  come  to  them  by  the  assignment.     The  28th  sec- 
tion merely  says,  that  the  order  of  adjudication  shall  be  a 
sufficient  warrant  for  granting  the  sequestration.     Where 
a  mode  of  obtaining  execution  is  given  to  a  party,  it  is  to  be 
inferred  that  he  has  some  previous  inchoate  right.     Other 
parts  of  the  act  afford  instances  of  the  assignees  having  the 
same  kind  of  qualified  right;  for  example,  the   16th  and 
27th  sections.    Arbuckle  v.  Cowtan  has  been  cited.     That 
was  an  action  of  assumpsit  for  use  and  occupation,  brought 
by  the  assignees  of  an  insolvent  rector,  who  had  demised 
his    benefice.     The  assignees   brought  their  action  as  if 
they  were  fully  in  the  place  of  the  incumbent,  and  the  Court 
refused  to  allow  them  to  recover,  on  the  ground  that  ecclesi- 
astical revenues  could  not  be  administered  by  lay  hands,  with- 
out the  intervention  of  some  ecclesiastical  authority.     Lord 
A  Ivan  ley  uses  these  words :  "  That  a  private  creditor  should 
be  able  to  avail  himself  of  a  writ  of  sequestration,  for  the 
purpose  of  satisfying  his  debt  out  of  the  benefice  of  a  cler- 
gyman, and  yet  that  where  the  legislature  has  vested  the 
whole  of  the  property  of  the  debtor  in  assignees,  for  the 
benefit  of  the  creditors  in  general,  those  assignees  should 
not  have  any  power  to  affect  his  benefice,  would  certainly 
be  an  anomaly  in  the  law."     From  this  passage  it  may  be 
inferred  that  Lord  Alvanley  thought  that  the  assignees  had 
aright  to  the  profits,  though  they  had  no  right  to  take  them 
with  their  own  hands.     At  that  time  there  was  no  clause 
as  now,  saying  that  the  adjudication  should  be  a  sufficient 
warrant  for  the  granting  of  sequestration,  which  may  be 
regarded  as  a  provision  enabling  the  assignees  to  reduce 
into  possession  a  pre-existing  right.     It  is  not  contended 
in  this  case,  that  the  assignees  have  a  right  to  administer 
the  proceeds  of  the  benefice,  except  through  a  certain  me- 
dium.    When  it  is  said  that  on  the  adjudication  being  made, 
the  assignees  shall  have  the  right  of  sequestration,  it  is  neces- 
sarily intended  that  no  one  shall  be  enabled  to  step  iu 
during  the  interval  between  the  assignment  and  the  adjudi- 
cation.'   This  almost  comes  up  to  the  maxim  "  Quaudo 
vol.  in.  N  N 
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aliquid  conceditur,  conceditur  et  id  sine  quo  res  ipsa  uti 
non  potes."  It  is  said  that  the  object  of  the  act  was  to  put 
the  assignees  upon  the  footing  of  judgment  creditors: 
that  may  perhaps  be  the  object,  but  if  the  construction 
contended  for  by  the  plaintiff  be  adopted,  the  assignees 
will  not  be  upon  the  same  footing  as  the  judgment  creditors. 
The  judgment  creditors,  who  as  creditors  have  notice  from 
the  insolvent  that  he  is  about  to  take  the  benefit  of  the  act, 
will  always  be  able  to  watch  the  proceedings  of  the  assignees 
and  to  step  in  before  them,  and  thus  frustrate  the  whole 
policy  of  the  insolvent  law. 


Second  point: 
That  Che  bi- 
shop should  be 
made  a  party 
to  the  rule. 


Third  point: 
Whether  se- 
questration 
upon  judg- 
ment on  war- 
rant of  attor- 
ney, issued 
since  the 
assignment, 
is  void  under 
sect.  34  of  7 
Geo.  4,  c.  57. 


Shee,  for  the  plaintiff  Chuter.  The  form  of  the  rule  is 
bad.  This  Court  cannot  set  aside  a  sequestration  granted 
by  the  bishop,  without  making  him  a  party  to  the  rule. 
To  do  this  would  be  against  principle,  and  inconsistent 
with  the  invariable  practice ;  Rex  v.  The  Bishop  of  London, 
in  a  cause  of  F/armagan  v.  Tomkitis,  clerk  (a),  Bennett  v. 
Apperley(b),  Hart  v.  Vollam(c),  Marsh  v.  Fawcett(d). 

Writs  of  sequestration  are  of  two  kinds, — one  issuing  from 
the  Common  Law  Court  to  the  bishop,  and  the  other  from 
the  Bishop's  Court.  Here,  the  writ  of  sequestration  out 
of  this  Court  was  issued  before  the  imprisonment  of  the 
debtor,  the  other  writ  of  sequestration  was  issued  subse- 
quently. This  is  an  application  to  set  aside  the  writ  of 
sequestration  issuing  from  this  Court.  [Parke,  J.  The 
rule  is,  to  set  aside  the  sequestration  granted  by  the  bishop.] 
This  Court  cannot  directly  interfere  with  the  bishop's  se* 
questration.  The  question  is,  whether  this  execution,  being 
upon  a  judgment  upon  a  warrant  of  attorney,  is  void  as 
against  the  assignees.  That  depends  upon  the  34th  section, 
which  enacts,  that  where  any  prisoner  shall  have  executed 
any  warrant  of  attorney  to  confess  judgment,  or  shall  have 
given  any  cognovit  actionem,  no  person  shall,  after  the 
commencement  of  the  imprisonment  of  such  prisoner,  avail 


(a)  1  Dowl.  &  Rvl.  486. 

(b)  6  Bam.  &  Cress w.  630. 


(c)  1  Dowl.  P.  R.  434. 

(d)  2  Hen.  Black.  58?. 
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himself  of  any  execution  issued  or  to  be  issued  upon  any 
judgment  obtained  or  to  be  obtained  upon  such  warrant  of 
attorney  or  cognovit  actionem,  either  by  seizure  or  sale  of 
the  property  of  such. prisoner.  In  the  case  of  an  execution 
upon  ecclesiastical  property,  there  is  neither  seizure  nor 
sale.  An  elegit  would  not  be  within  this  section;  a  fortiori 
it  cannot  extend  to  a  sequestration.  [Parke,  J.  The  34th 
section  is  analogous  to  the  108th  section  of  the  Bankrupt 
Act] 

If  the  28th  section  has  any  operation  at  all  upon  the  First  point. 
11th,  that  operation  is  to  make  it  clear  beyond  doubt,  that 
ecclesiastical  property  was  not  intended  to  pass  by  the 
assignment.  Arbuckle  v.  Cowtan  having  previously  to  the 
passing  of  the  present  act  decided  that  such  property  did 
not  pass  under  the  general  assignment  of  an  insolvent's 
estate  and  effects,  the  28th  section  of  this  act  could  only 
have  been  inserted  by  the  legislature  from  an  excess  of 
caution.  [Lord  Denman,  C.  J.  The  28th  section  seems 
like  an  exception  introduced  into  the  11th.]  The  legisla- 
ture intended  that  the  assignees  of  an  insolvent  clergyman 
should  acquire  a  title  to  his  ecclesiastical  property  only  in 
one  way,  viz.  by  application  to  the  bishop.  Reliance  has 
been  placed  on  the  words  in  the  28th  section,  that  the  order 
of  adjudication  "  shall  be  a  sufficient  warrant  for  the  grant- 
ing of  such  sequestration,  without  any  writ  or  other  pro- 
ceedings to  authorize  the  same."  This  merely  puts  the 
adjudication  on  the  footing  of  a  judgment. 

If  the  Court  were  to  hold  that  the  sequestration  of 
Bishop  was  good  as  against  the  claim  of  the  assignees,  and 
that  of  Chuter  not  so,  the  consequence  would  be,  that  the 
order  of  priority  would  be  inverted  as  between  Bishop  and 
Chuter;  in  other  words,  Bishop  would  then  have  his  debt 
satisfied  before  that  of  Chuter,  without  his  having  a  shadow 
of  right  to  such  priority  of  satisfaction. 

Adolphus,  for  the  assignees.     [Lord  Denman,  C.  J.  Mr.  Second  point. 
AdolpkuSy  how  do  you  answer  the  objection  as  to  the  bishop's 
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not  being  a  party  to  the  rule?]  This  is  an  application 
to  set  aside  process  which  the  bishop  has  issued  minis- 
terially. [Lord  Denman,  C.  J.  Have  you  any  authority 
for  saying  that  the  bishop  acts  ministerially  when  be  grauts 
sequestration  f]  The  bishop  is  called  in  the  books  the 
ecclesiastical  sheriff.  [Lord  Denmau,  C.  J.  The  bishop  has 
a  discretion  as  to  the  amount  for  which  a  sequestration  shall 
issue.]  In  Britten  v.  IV ait  (a),  and  Newland  v.  Watkin(b), 
and  also  in  Flight  v.  Salter  (c),  and  that  class  of  cases,  the 
bishop  was  not  a  party  to  the  rule.  [Littlcdale,  J.  It  is 
reasonable  that  the  bishop  should  be  a  party  to  the  rule, 
because  the  duty  of  taking  care  that  the  church  is  provided 
for  devolves  upon  him,  and  because  he  might  be  called  upon 
to  pay  over  a  large  sum  of  money.]  The  Court  has  already 
directed  the  sequestrator  to  keep  an  account.  All  that  is 
necessary  is  to  refer  it  to  the  master  to  say  what  money 
shall  be  paid.  [Lord  Den  man,  C.  J.  We  will  not  stop  the 
case  upon  this  point.] 

It  cannot  be  doubted  that  the  34th  section  was  intended 
to  apply  to  the  case  of  a  sequestration  as  well  as  to  all  other 
kinds  of  execution.     [Lord  Denmun,  C.J.  The  Court  feel 
that  a  difficulty  arises  from  the  words  "  seizure  and  sale'*] 
The  sequestration,  according  to   the  form  given  by  Mr. 
Tidd(d),  directs  a  seizure  and  sale.     The  intention  of  the 
clause  was,  that  no  execution  which  warrants  a  seizure  o 
sale,  should  issue  after  the  imprisonment  of  the  party;  ar 
it  is  submitted  that  a  sequestration  clearly  warrants  a  seizv 
and  sale ;  or  else  the  intention  was,  that  execution  sho 
not  be  in  any  way  executed  after  the  imprisonment  of 
debtor.     The  lauguage  of  the  clause  is  this, — that  no 
son  shall  avail  himself  of  any  execution  issued  or  V 
issued  upon  any  judgmeut  upou  warrant  of  attorney,  or 
novit  actionem,  either  by  seizure  or  sale  of  the  pris 
property,  or  by  sale  of  such  property  theretofore  i 
The  meaning  of  this  is,  that  after  the  imprisonment, 


(a)  3  Barn.  &  Adol.  915. 

(b)  9  Bingh.113. 
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shall  be  taken  in  any  execution,  not  even  by  sale,  in  cases  1834. 
where  the  property  had  been  previously  seized.  It  is  obvious 
that  the  intention  cannot  have  been  to  confine  the  prohibi- 
tion to  that  species  of'  executions  in  which  a  seizure  and  sale 
ordinarily  take  place.  The  concluding  words  of  the  34th 
section,  which  provide  that  any  person  to  whom  any  sum  of  Hatch. 
money  may  be  due  in  respect  of  any  such  warrant  of  attor- 
ney, or  cognovit  actionem,  shall  be  a  creditor  under  the  act, 
seem  to  remove  all  doubt  as  to  the  meaning  of  the  section, 
because  there  is  no  execution  of  any  kind  which  an  indi- 
vidual creditor  can  take  out  consistently  with  his  being  a 
creditor  under  the  act.  In  Groves  v.  Cowham(a),  the  Court 
say,  that  the  statute  is  a  supersedeas  of  any  execution. 

Harrison,  in  reply,  was  stopped  by  the  Court. 

Lord  Den  man,  C.  J. — Upon  the  last  point  the  argu-  Third  point: 
ment  presents  many  difficulties.     The  Court  will  therefore  tion  of  8*34 
take  time  to  consider  of  it.  Cur.  adv.vult. 

With  regard  to  the  other  point :  the  eleventh  and  the  First  point :  . 
twenty-eighth  sections  must  be  read  together,  and  reading  M^5^Jnd  28 
them  together,  it  seems  to  me  quite  clear  that  the  income  of 
an  insolvent  clergyman  does  not  pass  to  his  assignee  by  the 
assignment.  The  first  branch  of  the  28th  section  enacts, 
that  nothing  in  the  act  shall  extend  to  entitle  the  assignees 
of  any  prisoner,  being  a  beneficed  clergyman,  to  the  income 
of  such  benefice.  Then  the  second  branch  gives  the  assig- 
nees this  privilege,  that  they  may  "  apply  for  and  obtain  a 
sequestration  of  the  profit  of  any  such  benefice  for  the  pay- 
ment of  the  debts  of  such  prisoner,  and  the  order  of  adju- 
dication shall  be  a  sufficient  warrant  for  the  granting  such 
sequestration,  without  any  writ  or  other  proceedings  to  au- 
thorize the  same  ;  and  such  sequestration  shall  accordingly 
be  issued,  as  the  same  might  have  been  issued  upon  any 
writ  of  levari  facias,  founded  upon  any  judgment  against 
such  prisoner."    That  must,  I  think,  mean — subject  to  any 

(a)  logingh.  5. 
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writs  which  have  priority  of  execution.  The  execution 
creditor  may  retain  that  of  which  he  has  obtained  posses- 
sion before  the  right  of  the  assignees  comes  into  operation. 
It  is  quite  clear,  therefore,  in  my  opinion,  that  the  rule  in 
the  case  of  Bishop  v.  Hatch  must  be  discharged* 

Littledale,  J. — The  question  whether  the  assignees 
derive  any  title  to  the  insolvent's  benefice  under  the  general 
assignment,  seems  to  me  perfectly  clear.  The  first  proviso 
in  the  28th  section  is  clearly  an  exception  to  the  general 
assignment  clause ;  but  the  legislature,  not  intending  alto- 
gether to  deprive  the  assignees  of  an  insolvent  clergyman  of 
the  income  of  his  benefice,  provides,  in  the  subsequent  part 
of  the  section,  that  when*  the  adjudication  has  taken  place, 
they  shall  be  in  the  place  of  execution  creditors, — which  is 
done  by  making  the  adjudication  a  sufficient  warrant  for  the 
granting  of  a  sequestration,  without  any  of  the  ordinary  pro- 
ceedings to  authorize  the  same. 

.  Parke,  J. — I  certainly  never  felt  any  doubt  on  this  part 
of  the  case,  either  now  or  upon  the  former  argument.  The 
1 1  th  and  the  28th  sections  must  be  read  together.  By  the 
former  part  of  the  28th  section  it  is  provided  that  the  fruits 
qf  any  benefice  are  not  to  pass  to  the  assignees  by  the  as* 
signment.  The  claim  of  the  assignees  must  therefore  rest 
on  the  latter  part  of  the  clause,  and  by  that  part  of  the  sec- 
tion the  assignees  are  put  in  the  situation  of  execution 
creditors,  liable,  consequently,  to  priority  of  execution,. 
There  are  no  words  which  import  that  the  assignees  are  to 
have  a  priority  of  execution.  The  assignees  stand  in  the 
same  situation  as  if  the  order  of  adjudication  was  a  judg- 
ment. Considering  the  difficulties  which  attend  the  doctrine 
of  relation  in  any  case,  it  is  not  advisable  to  favour  such  a 
construction  of  this  act  as  would  introduce  that  doctrine 
here,  unless  the  words  of  the  act  are  express. 


First  point.  Patteson,  J. — When  this  case  was  argued  in  last  Mi- 
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chaelmas  term,  I  was  much  struck  with  the  argument  that 
unless  the  assignees  had  a  right  to  the  income,  the  policy 
and  the  obvious  intention  of  the  act  would  be  entirely  frus- 
trated ;  for  the  insolvent  is  obliged  to  give  notice  to  all  his 
creditors  of  his  intention  to  take  the  benefit  of  the  act ;  so 
that  the  judgment  creditors  in  fact  receive  notice  to  come  in 
and  defeat  the  claim  of  the  general  creditors.  I  was  there- 
fore anxious  to  find  something  in  the  act  to  favour  the  claim 
of  the  assignees.  The  1 1  th  section,  if  it  gives  the  assignees 
any  interest  in  the  benefice  of  an  insolvent  clergyman,  either 
convey 8  the  absolute  property  in  the  benefice,  or  the  right 
to  the  income.  If  it  passes  the  latter,  its  operation  is  cur- 
tailed by  the  28th  section.  If  it  gives  the  property  in  the 
benefice,  the  26th  section  is  absurd,  because  that  gives  the 
income  upon  particular  terms.  It  would  be  absurd  to  say 
that  a  party  should  have  the  income  of  a  benefice  except  in 
a  certain  way,  if  he  had  already  the  property.  I  am  obliged 
to  submit  to  give  this  decision ;  I  give  it  with  great  reluc- 
tance, but  1  cannot  get  over  the  words  of  the  act.  The  le« 
gislature  ought  to  have  provided  for  this  case. 

In  Bishop  v.  Hatch  .  .  .  Rule  discharged. 
In  Chuter  v.  Same  .  .  .  Cur.  adv.  vult. 


5L1 


1834. 


On  a  subsequent  day  in  this  term  the  judgment  of  the 
Court,  in  Chuter  v.  Hatch,  was  delivered  by 

Lord  Denman,  C.  J. — We  do  not  think  it  necessary  to  Second  point. 
give  any  opinion  as  to  whether  the  bishop  should  have  been 
made  a  party  to  the  rule ;  because  upon  the  other  point  dis- 
cussed in  this  case,  we  are  of  opinion  that  the  rule  should  be 
discharged.  Formerly  there  were  no  means  by  which  the  Third  point, 
assignees  of  an  insolvent  clergyman  could  get  at  his  spiritual 
property.     By  the  27th  section  (a)  of  53  Geo.  3,  c.  102, 

(a)  Which  provided  that  it  for  and  obtain  a  sequestration  of 
should  be  lawful  for  the  assignees  the  profits  of  the  clergyman's  be- 
of  an  insolvent  clergyman  to  apply      nefice  for  the  payment  of  his  debts, 


512 


1834. 


•Chuter 

v. 
Hatch. 


CASES  IN  THE  KING  B  BENCH. 

the  assignees  are  empowered  to  issue  out  a  sequestration 
founded  upon  the  adjudication.  The  same  power  is  given 
by  7  Geo.  4,  c.  57,  s.  28. 

This  power  being  given  by  act  of  parliament,  must  be 
confined  strictly  to  the  terms  of  the  act.  The  sequestra- 
tions of  the  assignees  are,  we  think,  subject  to  all  former 
sequestrations.  It  was  objected  that  the  execution  was  void 
by  the  34th  section,  because  it  was  founded  on  a  judgment 
entered  up  on  a  warrant  of  attorney.  The  language  of  the 
34th  section  cannot  by  possibility  include  a  sequestration, 
since  it  only  renders  unavailable  executions  by  seizure  and 
sale,  and  in  the  case  of  a  sequestration  there  is  no  seizure 
and  sale. 

Rule  discharged. 


against  which  he  should  have  ob- 
tained a  discharge  under  that  act; 
and  that  the  order  for  such  dis- 
charge should  be  a  sufficient  war- 
rant for  the  granting  of  such 
sequestration,  without  any  writ  or 
other  proceedings  to  authorize  the 


same,  and  that  such  sequestration 
should  accordingly  be  issued  as 
the  same  might  have  been  issued 
upon  any  writ  of  levari  facias 
founded  upon  any  judgment  against 
such  clergyman. 


Brice  v.  Wilson  (a). 

An  executor,     ASSUMPSIT  for  goods  sold  and  delivered,  and  for  work, 

who  gives  no  °  ... 

orders  for  the    labour  and  attendance  by  the  plaintiff,  as  an  undertaker  of 

testator °is  lia-  fllnera'8>  done,  performed  and  bestowed  by  the  plaintiff  and 

ble  only  to  the 

extent  of  the  («)  This  case  was  decided  in  last  Hilary  term. 

expenses  of  a 

funeral  suitable  to  the  rank  and  circumstances  of  the  testator. 

And  it  seems  that  he  is  not  liable  at  all  where  the  funeral  is  ordered  by  another  per- 
son, to  whom  the  undertaker  gives  credit. 

A  testator's  widow  ordered  an  extravagant  funeral  without  the  knowledge  of  the 
executor,  who,  however,  was  present  at  the  funeral,  and  did  not  object  to  it  as  extrava- 
gant. The  undertaker,  in  his  bill,  charged  the  widow,  but  subsequently  applied  for 
payment  to  the  executor,  who  promised  to  pay.  An  action  was  brought  against  the 
executor  in  his  own  light, in  which  he  suffered  judgment  by  default: — Held,  that  the 
defendant  was  liable  to  the  whole  amount  of  the  reasonable  charges  for  the  funeral  as 
ordered  by  the  vvidow. 
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his  servants  about  the  funerals  of  certain  persons  (a),  de* 
ceased,  at  the  request  of  the  defendant,  and  for  divers 
horses,  coaches,  hearses,  &c.  used  in  conducting  the  fune- 
rals by  the  plaintiff  for  the  defendant,  at  his  request,  and  for 
divers  fees  and  sums  of  money  paid  by  the  plaintiff  in 
respect  thereof  for  the  defendant,  and  at  his  request. 

The  defendant  suffered  judgment  by  default;  and  upon 
the  execution  of  a  writ  of  inquiry  before  the  under-sheriff 
of  Middlesex,  on  the  20th  of  last  December,  the  jury 
assessed  the  damages  at  52/.  45.  7d. 
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Butt,  in  the  early  part  of  this  term,  obtained  a  rule  to 
shew  cause  why  the  inquisition  taken  upon  the  execution 
of  the  writ  of  inquiry  should  not  be  set  aside,  and  a  new 
writ  of  inquiry  issued  and  executed,  upon  an  affidavit  which 
stated  as  follows : 

This  action  was  brought  against  the  defendant,  who  is 
executor  of  David  Windsor,  deceased,  in  his  individual 
capacity,  to  recover  the  amount  of  the  plaintiff's  charges 
for  the  funeral  of  the  said  David  Windsor,  a  farmer,  who, 
ip  January,  1833,  died  insolvent.  The  -defendant  attended 
the  funeral  as  a  mourner,  not  having  previously  given  any 
orders  for  it,  nor  being  at  all  acquainted  beforehand  with 
the  arrangements  that  had  been  made.  From  the  notes  of 
the  under-sheriff,  which  the  affidavit  verified,  it  appeared 
that  the  evidence  given  upon  the  execution  of  the  writ  of 
inquiry  was  to  the  following  effect : 

The  plaintiff  received  orders  for  conducting  the  funeral 
from  Mrs.  Windsor,  the  widow  of  the  deceased,  through 
her  brother,  Mr.  Mills,  to  whom  also,  about  a  month  after 
the  funeral,  the  plaintiff  delivered  the  bill,  charging  Mrs. 
Windsor  as  the  debtor.  Orders  for  funerals  are  rarely  given 
to  the  undertaker  by  the  executor,  but  generally  by  some 


(«)  The  particulars  of  the  plain- 
tiff's demand  contained  charges 
for.  the  funeral  of  a  child,  in  addi- 
tion to  those  made  for  the  funera) 


of  Mr.  Windsor.  At  the  trial,  how- 
ever, the  claim  against  the  defend- 
ant in  respect  of  the  funeral  of  the 
child  seems  to  have  been  abandoned, 
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member  of  the  family  or  by  the  nurse.  It  was  unexpectedly 
discovered  after  the  funeral  that  the  testator  had  died  in- 
solvent, and  a  meeting  of  creditors  took  place*  The  funeral 
was  considered  by  the  witnesses  an  extravagant  one  for  a 
person  of  the  testator's  rank  and  circumstances,  but  the 
charges,  which  altogether  amounted  to  52/.  4s.  7d.,  were 
fair.  The  defendant,  upon  attending  the  funeral  as  a 
mourner,  was  furnished  with  gloves  and  a  hat-band,  in  the 
same  manner  as  the  rest  of  the  mourners,  and  did  not  ap- 
pear to  have  then  objected  to  the  expensiveness  of  the 
funeral.  The  defendant,  at  a  time  subsequent  to  the  deli- 
very of  the  bill  to  Mills,  said  to  the  plaintiff's  sister,  who 
assisted  him  in  conducting  his  business,  that  he  was  glad 
the  plaintiff  had  not  been  at  the  meeting  of  creditors,  and 
that  he  would  pay  the  bill  soon.  Two  letters,  the  one 
written  by  the  defendant  and  the  other  by  Mr.  Watson,  his 
attorney,  and  both  addressed  to  the  plaintiff,  were  put  in 
and  read.     The  first  was  as  follows : 

"London,  13th  May,  1833. 
*  Dear  Sir,— In  reply  to  yours  of  the  10th  instant,  I  am 
sorry  that  at  present  it  is  not  in  my  power  to  place  at  your 
disposal  the  sum  total  of  your  account.  I  would  have  (ac- 
cording to  promise)  transmitted  you  9,51.  on  account ;  but 
as  it  is  in  contemplation  to  liquidate  the  whole  of  the  fune- 
ral charges  in  the  early  part  of  July  next,  I  prefer  waiting 
till  that  time  to  the  payment  of  any  part  by  instalments. 
Consequently  I  sincerely  trust  that  this  arrangement  will 
not  inconvenience  you,  being  an  arrangement  more  conge- 
nial to  my  feelings  than  paying  on  account.  I  hope  to  see 
you  at  Hemel  Hempsted.  I  am,  &c. 

John  Wilson." 
The  second  was  as  follows : — 

€i  Gerard  Street,  29th  June,  1 833. 
"  Re  Windsor,  deceased. 
u  Sir, — In  answer  to  yours  of  the  25th  inst.,  I  beg  to 
inform  you,  that  although  you  may  rest  perfectly  satisfied 
that  you  will  be  paid,  yet  from  the  state  of  Mr.  Windsor's 
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affairs,  we  shall  not  have  funds  in  hand  until  the  end  of  July 
or  beginning  of  August,  when  your  claim  shall  be  imme- 
diately satisfied.  I  am,  &c. 

John  Watson." 

The  defendant's  counsel  contended  before  the  under- 
sheriff,  that  the  defendant  (not  having  ordered  the  funeral) 
was  only  liable  to  such  an  amount  as  was  reasonable  for  a 
person  in  the  testator's  station  in  life,  and  which  he,  the 
defendant,  would  be  entitled  to  charge  against  the  specialty 
and  other  creditors  of  the  estate.  But  the  under-sheriff  told 
the  jury  that  the  defendant  was  liable  to  all  the  expenses  of 
the  funeral,  and  directed  them  to  find  for  the  whole  amount 
claimed  in  respect  of  the  testator's  funeral,  if  they  thought 
the  charges  reasonable.  The  jury  returned  a  verdict  for 
die  plaintiff,  damages  5cZl.  4s.  Id. 

Against  the  above  rule  nisi,  cause  was  shewn  in  the 
course  of  the  same  term,  in  the  Bail  Court  (a),  before 
Patteson,  J.,  by 

Charles  Turner,  for  the  plaintiff.  The  defendant,  by 
suffering  judgment  to  go  by  default,  has  admitted  the  cause 
of  action.  If  a  defendant  suffers  judgment  by  default  in  an 
action  upon  a  bill  of  exchange,  the  bill  is  admitted,  and 
upon  the  execution  of  a  writ  of  inquiry,  the  only  purpose 
for  which  the  bill  is  in  such  case  required  to  be  produced 
is,  that  it  may  be  seen  whether  any  part  of  the  amount  has 
been  paid.  By  suffering  judgment  by  default,  in  an  action 
for  goods  sold  and  delivered,  the  defendant,  according  to 
Butter,  J.,  in  Green  v.  Hearne  (b),  only  admits  that  some- 
thing is  due;  but  this  must  be  understood  to  mean,  that 
though  the  defendant  admits  the  plaintiff's  right  to  recover 
in  respect  of  all  demands  that  come  within  the  scope  of  the 
declaration,  he  does  not  admit  the  correctness  of  the 
charges  in  point  of  amount :    De  Gaillon  v.  L'Aigle  (c). 
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(a)  The  editors  were  favoured 
with  notes  of  the  arguments  by  the 
counsel  in  the  cause. 


(6)  3  T.  R.  302. 

(c)  1  Bos.  &  Pul.  368. 


1834. 
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Here  the  reasonableness  of  the  charges  in  point  of  amount 
was  expressly  found  by  the  jury.  The  circumstances  of 
the  orders  for  the  funeral  having  been  given  by  Mrs.  Wind- 
sor, and  of  the  plaintiff's  having  sent  his  bill  to  her,  and  in 
it  treated  her  as  his  debtor,  do  not  affect  the  defendant's 
liability;  for  he  has,  by  suffering  judgment  by  default, 
adopted  Mrs.  Windsors  acts.  If  the  defendant  had  meant 
to  deny  his  responsibility  beyond  a  limited  amount,  he 
should  have  pleaded  the  general  issue,  and  have  paid  such 
amount  into  Court. 

But  it  is  contended  that  the  defendant  is  liable  only  upon 
an  implied  contract  as  executor,  Rogers  v.  Price(a) ;  and 
that  as  the  testator  died  insolvent,  the  implied  promise 
would  be  limited  to  such  a  reasonable  amount  as  would  be 
allowed  to  the  executor  as  against  creditors  of  the  testator: 
Hancock  v.  Podmore(b).  If  the  defendant  had  in  this 
action  been  sued  in  the  character  of  an  executor,  and  there 
had  not  been  assets,  this  argument  might  have  applied. 
Here,  however,  he  is  sued  in  his  individual  capacity,  and 
has  suffered  judgment  by  default,  which,  indeed,  would 
have  been  an  admission  of  assets  so  as  to  have  bound  him 
to  the  full  extent,  even  if  he  had  been  sued  as  executor. 
Selwyris  N.  P.,  5th  edit.  779*  The  defendant,  at  the  time 
of  adopting  the  acts  of  Mrs.  Windsor  and  promising  to  pay, 
does  not  make  any  objection  that  the  funeral  was  conducted 
on  too  extravagant  a  scale. 

Butt,  in  support  of  the  rule.  First,  The  funeral  in  this 
case  was  not  ordered  by  the  defendant,  but  by  another  per- 
son. The  extent,  therefore,  of  the  executor's  liability  is 
that  amount  which  he  would  be  entitled  to  retain  against 
the  creditors  of  the  estate ;  in  other  words,  to  the  reason- 
able charges  for  the  funeral,  regard  being  had  to  the  condi- 
tion of  the  testator.  Hancock  v.  Padmore  is  an  authority 
that,  as  against  a  creditor,  20/.  for  the  funeral  of  a  person 


(a)  3  Younge  &  Jerv'15,  28. 


(6)  1  Darn.  &  Adol.  962. 
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in  the  testator's  rank  of  life  would  be  the  utmost  that  the  1834. 
law  would  allow.  An  executor,  where  he  has  assets,  is 
liable  to  the  expenses  of  a  decent  funeral,  even  though  the 
testator  be  buried  without  his  authority:  Rogers  v.  Price. 
But  that  implied  liability  is  only  to  the  extent  of  a  suitable 
funeral,  and  for  such  an  amount  as  he  might  charge  against 
creditors  in  the  distribution  of  the  assets  of  the  estate ;  and 
that,  in  the  present  case,  would  be  15/.  or  20/.  The  cases 
as  to  an  executor's  implied  liability  are  collected  in  2 
Williamson  Executors,  1099  to  1101. 

2ndly.  The  liability  of  the  defendant  is  not  extended  by  Second  point : 
his  suffering  judgment  by  default.    He  was  liable,  it  must  ^f^^8" 
be  admitted,  to  the  reasonable  charge  for  the  funeral ;  but  fault. 
by  letting  judgment  go  by  default  on  a  declaration  contain- 
ing the  common  counts  only,  a  defendant  only  admits  that 
something  is  due.     It  has  been  suggested  that  the  reasona- 
ble amount  might  have  been  paid  into  Court  under  the 
general  issue ;  but  that  would  not  have  altered  the  defend- 
ant's situation.      The  legal  effect  of  paying  money  into 
Court  under  the  common  counts,  aud  of  suffering  judgment 
by  default  on  a  declaration  so  framed,  is  the  same.     In  the 
one  case  it  is  only  an  admission  to  the  extent  of  the  money 
paid  in ;  in  the  other,  an  admission  merely  that  a  contract 
was  made,  and  that  something  was  due  to  the   plaintiff. 
Seaton  v.  Benedict  (a),  Meager  v.  Smith  (6). 

Then  3dly.  The  legal  situation  of  the  defendant  is  not  Third  point: 

altered  by  the  letters  promising  to  pay  the  plaintiff's  bill.  Effect  of  ex- 
.  *  r>         r  j  r  ^^  promise. 

Assuming  that  the  defendant  (who  did  not  make  the  con- 
tract) was  previously  only  liable  to  the  extent  of  the  reason- 
able charge  for  the  funeral,  the  letters  did  not  extend  his 
liability.  There  is  no  consideration  in  the  letters  for  a  pro* 
mise  to  pay  any  thing  which  he  was  not  before  legally 
bound  to  pay.  A  promise  by  an  executor,  without  assets, 
is  nudum  pactum;  and  in  the  present  case  the  plaintiff,  in 
order  to  raise  the  question,  should  have  declared  specially* 

(a)  9  Moore  &  P.  76.  (b)  Ante,  vol.i.  p. 449;  4  Bam. 

&Adol.  673. 
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rrherc  was  nothing  to  shew  that  the  widow,  who  ordered 

the  funeral,  acted  as  the  agent  of  the  executor;  and  it  was 

not  pretended  on  the  other  side  that  such  was  the  case. 

If  then  the  defendant,  under  these  circumstances,  is  to  be 

charged  .with  the  amount  found  by  the  jury,  be  will  be 

made  personally  answerable,  without  any  act  or  contract  of 

his   own,   for  the  difference   between   that  sum  and  the 

amount  which  the  law  allows,  as  against  creditors,  for  a 

suitable  fuueral. 

Cur.  adv.  vult. 


On  the  last  day  of  Hilary  term  judgment  was  delivered 
in  this  Court  by 

Patteson,  J. — This  was  an  action  of  indebitatus  as* 
sumpsit,  brought  by  the  plaintiff  against  the  defendant  ia 
his  own  right,  for  the  expenses  of  the  funeral  of  a  person  of 
the  name  of  Windsor,  to  whom  the  defendant  was  executor. 
The  defendant  suffered  judgment  by  default;  and  on  the 
execution  of  a  writ  of  inquiry  before  the  under-sheriff,  it 
appeared  that  the  funeral  had  been  ordered  by  the  widow 
of  the  testator,  who  was  not  an  executrix.  The  defendant 
attended  the  funeral,  and  did  not  then  make  auy  observations 
as  to  its  being  too  expensive.  He,  being  executor,  was,  it 
appears,  afterwards  applied  to  for  the  amount  of  the 
expenses  of  the  funeral  by  a  letter,  to  which  he  replied  by  a 
letter  dated  May  13th,  and  which  was  produced  at  the 
inquiry.  And  it  appears  that  another  application  was  made 
in  the  latter  part  of  June,  to  which  he  answered  by  his 
attorney,  who  wrote  to  the  plaintiff  a  letter  dated  89th 
June,  which  was  also  produced  in  evidence.  From  these 
letters  it  is  perfectly  clear  that  there  was  here  an  express 
promise  on  the  part  of  the  defendant  to  pay  the  plaintiff's 
demand.  It  was  contended  before  the  under-sheriff,  and 
again  here,  that  the  defendant  was  only  liable  upon  aft 
implied  promise  to  the  extent  to  which  a  funeral,  suited  W 
the  rank  and  circumstances  of  the  deceased,  would  have 
amounted.    It  has  been  decided,  by  several  cased,  that  ail 
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executor  is  liable  upon  an  implied  promise,  at  common  1884. 
law,,  to  pay  reasonable  expenses  for  the  funeral  of  bis  tes- 
tator, where  no  other  person  is  liable  upon  an  express  con- 
tract, although  he  does  not  give  orders  for  it.  But  there  is 
no  case  which  goes  the  length  of  deciding  that  if  the  funeral 
be  ordered  by  a  person  to  whom  credit  is  given,  the  execu- 
tor is  liable  at  law.  Here,  the  funeral  was  certainly  ordered 
by  Mrs.  Windsor;  and  it  would  seem  that  credit  was 
originally  given  by  the  plaintiff  to  her,  and  not  to  the 
executor.  If  therefore  the  case  had  rested  merely  on  the 
common  law  liability  of  the  defendant  as  executor,  he  might 
fcave  answered  that  he  was  not  liable  beyond  20/.,  as  being 
the  extent  of  the  expenses  of  a  reasonable  funeral  for  a 
person  in  the  circumstances  in  which  the  testator  was,  aud 
*s  being  the  utmost  amount  which  he  would  be  allowed 
as  against  the  creditors  of  the  insolvent  testator's  estate. 
But  it  seems  to  me  that  the  defendant,  by  all  that  he  has  Agency  by 
done,  has  adopted  the  acts  of  the  widow,  and  has  treated  a  °P*  °  • 
her  as  his  agent,  and  has  thus  rendered  himself  liable ;  and 
as  he  has  suffered  judgment  by  default  in  this  action,  he 
has  rendered  himself  liable  to  the  whole  amount.  I  think 
therefore  that  the  plaintiff  is  entitled  to  recover,  not  on  the 
ground  of  a  common  liability  of  the  defendant  as  executor, 
but  on  the  ground  of  his  having  expressly  rendered  himself 
so.  Under  these  circumstances,  1  think  it  clear  that  the 
direction  of  the  under-sheriff  was  right,  and  that  the  rule 
must  be  discharged. 


Denman,  C.  J. — I  think  it  right  to  say,  that  having 
heard  the  arguments  upon  the  application  for  this  rule,  I 
entirely  concur  in  the  view  of  the  case  which  has  been 
talced  by  my  brother  Patteson. 

LiTtlkbale,  J.  and  Taunton,  J.  aho  concurred* 


Rule  discharged. 
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1834. 

Child  v.  Chamberlain,  Bond,  Jessopp,  and 

four  others. 

There  is  no  TROVER  for  furniture,  &c.  with  nine  other  counts,  in 
statutory  limit 

to  the  amount  case.  The  tenth  count  charged,  that  the  defendants  pre- 
aldhcha^s  tending  that  45/.  185.  was  due  from  the  plaintiff  to  Cham- 
for  levying  and  berlain,  for  the  rent  of  certain  tenements,  wrongfully  seized, 
distress  for       took  an(*  distreined  the  goods  and  chattels  of  the  plaintiff, 

rent  above  ag  a  distress  for  the  supposed  arrears  of  rent.  Yet  the 
20/.,  where  it      .   -      .  ,.        .      r  r    .  0        , 

is  impounded    defendants  not  regarding  the  form  of  the  statute  &c.,  but 

on  the  pre-  contriving  &c,  took  from  the  plaintiff  a  large  sum  of  money, 
mises  by  virtue  .  .  .        .  . 

of  11  Geo.  2,    to  wit,  1/.,  as  and  for  impounding  the  said  distress,  being 

C  The*5?  Geo.  greater  than  the  8Um  °f  *//.  allowed  by  the  statute.  Plea: 
3,c93,  regu-  not  guilty.  At  the  trial  in  Hilary  term,  before  Parke,  i*, 
and  charges      *n  the  Bail  Court,  it  appeared  as  follows : 

for  levying  and      The  action  was  brought  to  recover  damages  for  alleged 

disposing  of  a  . 

distress  for       injuries  connected  with  a  distress  for  45/.  18s.  for  rent, 

20?  doetnot  made  b?  B°tld  O0  beha,f  °f  Chamberlain-  The  g°°<k  ** 
apply  to  a  case  treined  were  not  impounded  off  the  premises,  but  were 

taken  for  more  'e^  there  in  the  possession  of  Jessopp  by  Bond.  After 
than  20/.,  having  been  appraised  at  17/-  1&*>  and  condemned  by  the 
upon  goods       three  other  defendants,  they  were  removed  from  the  plain- 

whichareap-   tiff's  premises  to  an  auction  room,  where  they  were  sold 

praised  ax,  and  .  .     . 

sold  for,  less     for  18/.  185.    The  charges  claimed  from  the  plaintiff  for  the 

than  20*.  jeVy  an(j  fc^ping  possession,  were  as  follows : 

"  Broker's  charges. 

Levy £l    5    0 

Man  in  possession  seven  days     .     1     4    6" 

It  was  contended  on  the  part  of  the  plaintiff,  in  support 
of  the  tenth  count,  that  this  case  came  within  the  provisions 
of  1  &  2  Phil.  #  Mart/,  c.  12,  s.  2,  which  provides  that 
no  person  shall  take  for  keeping  in  pound,  impounding,  or 
poundage  of,  any  manner  of  distress,  above  the  sum  of  4i 
for  any  one  whole  distress  that  shall  be  impounded,  under 
a  penalty  of  5L  The  learned  judge  was  of  opinion  that 
there  was  not  in  this  case  any  charge  for  keeping  in  pound. 


Child 
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impounding,  or  poundage  of  a  distress,  within  the  meaning        1834. 
of  the  statute,  but  directed  the  jury  to  find  a  verdict  for 
the  plaintiff  upon  this  count,  if  they  thought  the  charged        ~"V." 
excessive.    The  jury  found  a  verdict  for  the  plaintiff,  with     Chamber- 
one  farthing  damages,   and   the  learned  judge  gave  the     and  others: 
plaintiff  leave  to  move  to  enter  a  verdict  for  the  difference 
between  the  sum  taken  and  that  allowed  by  the  statute. 
The  proof   having  failed  upon  all  the  other  counts,  the 
verdict  upon  them  was  for  the  defendants. 

Dunbar  in  the  same  term  moved  according  to  the  leave 
granted.  The  question  upon  which  leave  was  given 
to  move  the  Court  was,  as  to  what  was  to  be  deemed  a 
poundage  within  the  meaning  of  1  8c  2  Phil.  $  Mary, 
c.  12,s.  2;  and  it  is  now  submitted  that  this  is  a  case  within 
the  act,  and  that  the  plaintiff  is  entitled  to  recover  the  dif- 
ference between  4tf.  and  the  sum  of  3/.  9s.  6d.,  being  the 
21. 5$.  for  the  levy  and  1/.  4s.  6d.  for  the  man  in  possession. 
As  long  as  the  goods  distreined  continue  in  the  custody  of 
the  law  they  are  in  pound,  whether  removed  from  the  pre- 
mises or  not.  By  57  Geo.  3,  c.  93,  s.  2,  (referring  to  the 
schedule,)  it  is  enacted,  that  no  person  shall  take  or  receive, 
or  retain  out  of  the  produce  of  goods  sold  under  a  distress 
for  the  payment  of  rent,  any  greater  costs  and  charges  than 
St.  for  levying  the  distress,  and  25.  6d.  per  day  for  the  man 
in  possession.  This  distress  may  be  said  to  come  within  the 
act  of  57  Geo.  3,  although  that  act  applies  only  to  distresses 
for  rent  not  exceeding  20/. ;  for  where  there  are  no  visible 
means  of  obtaining  by  the  distress  more  than  20/.,  as  was 
the  case  here,  the  distress  can  hardly  be  said  to  have  been 
made  for  a  greater  amount  of  rent.  There  is  however  no 
act,  except  that  of  1  &  2  Phil,  fy  Mary,  which  applies  in 
this  respect  to  distresses  for  rent  exceeding  20/. 

Lord  Denman,  C.  J. — We  will  see  my  brother  Parke 
upon  the  point. 

Cur.  adv.  vult. 
vol.  in.  o  o 
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Lord  Den  man,  C.  J.,  in  the  course  of  the  term,  said,— 
We  are  of  opinion  that  there  should  be  no  rule*  At  the 
time  of  passing  the  act  of  1  &  2  Phil,  fy  Mary,  c.  12,  dis- 
tresses could  not  be  impounded*  on  the  premises ;  therefore 
the  provisions  of  the  second  section  of  that  act  could  apply 
only  to  the  case  of  a  distress  removed  from  the  premises 
and  impounded  elsewhere.  Until  the  passing  of  £  W.  b) 
M*  seas.  1,  c.  5,  goods  taken  by  way  of  distress,  and  im- 
pounded off  the  premises,  could  not  even  be  sold.  That 
act  authorizes  their  sale ;  and  the  subsequent  act  of  1 1  Geo.  2, 
a  19,  s.  10,  authorizes  any  person  lawfully  taking  a  dis- 
tress for  rent,  to  impound  or  otherwise  secure  the  distress 
so  made,  in  the  most  fit  and  convenient  part  of  the  premises 
chargeable  with  the  rent,  and  to  appraise,  sell,  and  dispose 
of  them  upon  the  premises,  in  like  manner  as  any  person 
might  then  do  off  the  premises  by  virtue  of  the  act  of 
8  W.  8f  M.  In  this  case,  the  distress  was  made  under  the 
statute  of  1 1  Geo.  2:  we  think,  therefore,  that  the  restriction 
in  the  statute  of  P/iilip  fy  Mary  does  not  apply  to  this 
distress;  the  more  so,  as  by  the  57  Geo.S,  c.  93(a),  it  is  pro* 
vided,  that  for  a  distress  for  rent  wider  20/.,  no  more  shall 
be  charged  than  certain  sums,  much  exceeding  the  sunt 
mentioned  in  the  old  statute.  This  is  not  a  distress  for 
rent  under  20/.,  and  it  therefore  does  not  come  within  the 
restriction  of  that  statute. 

Rule  refused. 


(a)  The  regulations  of  this  act, 
with  respect  to  the  costs  and 
charges  of  levying  and  disposing 
of  distresses,  where  the  sum  de- 
manded is  under  20£,  applying 
only  to- distresses  for  rent,  are  ex- 
tended by  7  &  8  Geo.  4,  c.  17,  (as 
far  as  the  same  are  applicable  and 
capable  of  being  put  in  execution,) 


to  any  distress  or  levy  to  be  raade 
for  any  land-tax,  assessed  taxes, 
poor-rates,  church-rates,  tithes, 
highway-rates,  sewer-rates,  or  any 
other  rates,  taxes,  impositions, 
or  assessments  whatever,  in  all 
cases  where  the  sum  demanded 
and  due  for  or  in  respect  of  such 
rates,  &c.  shall  not  exceed  20/. 
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Tate  v.  Chambers,  Esq.  v^v-^/ 

TRESPASS  and  false  imprisonment.     Plea:  not  guilty.  A.  having de- 
At  the  trial  before   Tindal,  C.  J.,   at  the  Surrey   spring  5^  certain 

assizes,  1832,  the  following  facts  appeared:—  g°°.ds  as  a  se" 

1  °  ,     .       rr  cunty,  adis- 

In  August,  1828,  the  plaintiff  lent  to  Dougan  of. ;  as  a  pUte  arises 

security  for  which,  and  for  a  rent  of  45.  a  week  for  the  hire  concerning  the 
J  '  goods,  upon 

of  a  room  in  which  the  goods  were  to  be  kept,  Dougan  which  B.  ob- 
deposited  with  the  plaintiff  certain  household  furniture.     A  a^licenaaeis- 
dispute  having  subsequently  arisen  between  them  respect-  trate,  a  Burn- 
ing  this  furniture,    Dougan  applied  at  the  Union  Street  j*s  appear- 

Police  Office,  Southwark,  for  a  summons,  and  obtained  ance  on  a  dav 

named.   Upon 

from  Mr.  Chambers,  the  defendant,  one  of  the  magistrates  the  appear- 
at  that  office,  a  summons  requiring  the  plaintiff's  attendance  ^  ^Jjj^J^i 
on  the  2d  of  April,  1 83 1 .    Upon  the  appearance  of  the  plain-  to  a  written 
tiff  in  obedience  to  this  summons,  there  was  a  disagreement  JjJ    he  ^fieies 
between  him  and  Dougan  as  to  the  amount  which  the  the  goods  to 
latter  was  to  pay  to  the  plaintiff.     Mr.  Chambers  endea-  gaijy  pawned 
voured  to  prevail  upon  the  parties  to  settle  the  matter,  but  ?r  disposed  of 
Dougan  refusing  to  pay  the  plaintiff  the  amount  claimed  by  a  further  day 
him,  the  plaintiff  would  not  deliver  up  the  goods.     Dougan  £h*e  S^"8' 
then  made  oath  to  a  written  information,  that  he  believed  evidence  being 
the  goods  to  have  been  illegally  pawned  or  disposed  of  by  commits  A. 

the  plaintiff.     Mr.  Chambers  allowed  the  plaintiff  to  leave  for  re-exami- 
,         «.  .  nation  on  a 

the  office  on  that  day  upon  his  own  recognizance  to  appear  charge  of  sw- 
at a  subsequent  day,  in  case  the  matter  were  not  previously  pfe«°it  of  hav- 

*  J  7  .  Ing  unlawfully 

arranged  between  them.     On  the  following  Saturday  the  disposed  of  the 
parties  attended  again  at  the  police  office,  and  upon  that  Hei/^that 

occasion  Mr.  Chambers  again  desired  the  plaintiff  to  give  up  the  charge  was 
A»     r  r  ,  not  sufficiently 

the  furniture  upon  payment  of  a  certain  sum;  and  upon  his  made  so  as  to 

refusal  to  do  so,  adjourned  the  hearing  of  the  case  until  the  S.ive  the.ma" 
,       M       .  .  •     -i*.  gist  rate  juns- 

followmg  Monday,  and  required  the  plaintiff  to  find  two  diction  over 

housekeepers  as  bail  in  40/.  each.    The  plaintiff,  not  being  Jj^JJ *££** 

able  to  procure  bail,  was  committed  for  further  examina-  section  of  the 

tion  until  the  following  Monday,  and  in  the  meantime  was  Ac^S™  fc^O 

Geo.  3,  c.  99.) 
Whether  in  a  case  upon  this  statute,  properly  brought  before  a  magistrate,  the  parly 
may  be  committed  for  re-examination,  qu<erc, 

o  o  2 
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carried  to  prison.  The  warrant  of  commitment  for  re- 
examination recited  that  the  plaintiff  bad  been  brought 
before  Mr.  Chambers  "  and  charged,  on  the  oath  of  Wil- 
liam Douga/t,  on  suspicion  of  having,  in  •  the  month  of 
November,  1 828,  at  &c.  unlawfully  disposed  of  six  chairs, 
some  pictures,  and  other  property  entrusted  to  his  care,  of 
the  goods  and  chattels  of  Dougan,  against  the  statute  &c." 
On  Monday  the  plaintiff  was  brought  up  and  discharged 
by  Mr.  Chambers,  who  said  that  he  had  acted  upon  a  wrong 
view  of  the  case. 

The  learned  judge,  in  his  charge  to  the  jury,  said,  that 
the  question  for  their  consideration  was,  whether  a  charge 
had  been  made  upon  oath  against  the  plaintiff  to  bring  the 
case  within  the  jurisdiction  of  the  magistrate;  that  if  there 
was  such  charge,  whether  it  were  true  or  false,  the  defend- 
ant, as  a  magistrate,  had  a  right  to  commit  for  further 
examination;  that  if  the  defeudant  acted  under  39&40 
Geo.  3,  c.  99»  8«  8,  (the  Pawnbrokers'  Act,)  he  was  not 
justified  in  the  course  he  had  taken,  as  the  proceeding 
under  that  act  would  have  been  for  a  penalty;  but  that  if 
the  evidence  given  before  the  defendant  shaped  itself  into  a 
case  of  embezzlement  under  7  &  8  Geo.  4,  c.  29,  ss.  49,  57, 
the  defendant  had  a  right  to  commit,  and  was  entitled  to  a 
verdict. 

The  jury  found  a  verdict  for  the  plaintiff. 

In  Easter  term  1 832,  a  rule  nisi  for  a  new  trial  was  ob- 
tained by  Law,  against  which,  in  Hilary  term  1833, 

Piatt  shewed  cause.  If  this  rule  be  made  absolute  the 
county  magistrates  will  be  armed  with  an  arbitrary  power. 
The  question  is  not  whether  the  magistrate  has,  in  such  a 
case  as  this,  a  right  to  commit  a  person  convicted,  but 
whether  he  may  commit  for  re-examination  upon  the  mere 
colorable  statement  of  a  party.  The  committal  was  made 
with  a  view  to  cause  the  party  to  come  to  a  settlement 
according  to  the  recommendations  of  the  magistrate.  It 
was  merely  upon  an  oath  of  suspicion.     When  the  plaintiff 
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was  brought  to  the  office  on  Monday,  no  additional  evidence 
was  produced  against  him,  and  he  was  released.  There 
was  no  charge  made  upon  oath  sufficient  to  bring  the  case 
within  the  jurisdiction  of  the  magistrate,  so  as  to  warrant 
him  in  committing  the  plaintiff. 

Piatt  was  here  stopped  by  the  Court. 


Law,  C.  S.  and  Thesiger,  in  support  of  the  rule.  The 
committal  was  justified  under  the  8th  section  of  the  Pawn- 
brokers' Act.  It  was  never  contended  that  it  was  so  under 
the  7  &  8  Geo.  4,  c.  29,  which  is  an  act  relating  to  misde- 
meanors punishable  with  transportation.  The  Lord  Chief 
Justice  left  it  to  the  jury,  that  if  the  magistrate  acted  under 
the  Pawnbrokers'  Act,  he  was  not  justified  in  committing. 
Whether  this  is  so  or  not,  is  a  question  of  importance.  It 
is  contended  that  under  the  8th  section  of  that  act  the 
magistrate  is  empowered  to  commit  for  re-examination. 
That  clause  enacts,  that  in  case  any  party  shall  knowingly 
and  designedly  pawn,  pledge,  or  exchange,  or  unlawfully 
dispose  of,  any  goods,  &c.  of  any  other  person,  not  being 
employed  or  authorized  by  the  owner  so  to  do,  a  justice 
may  grant  his  warrant  for  the  apprehension  of  such  offender; 
and  if  he  be  convicted  upon  the  oath  of  a  credible  witness 
or  witnesses,  or  by  his  own  confession,  he  shall  forfeit  for 
every  such  offence  any  sum  not  exceeding  5l.  nor  less  than 
20s.,  and  also  the  full  value  of  the  goods  &c,  so  pawned 
&c,  such  value  to  be  ascertained  by  such  justice;  and  in 
case  such  forfeiture  shall  not  be  forthwith  paid,  the  justice 
may  commit  to  prison  for  the  space  of  three  months,  unless 
the  forfeiture  be  sooner  paid.  The  power  of  committal  for 
re-examination  is  not  the  subject  of  any  particular  statute, 
but  is  drawn  by  inference  from  the  statutes  of  Philip  fy 
Mary  (a).  It  was  stated  by  the  learned  Chief  Justice,  at 
the  trial,  that  a  magistrate  had  power  to  commit  for  re- 
examination in  those  cases  only  in  which  he  had  power 
to  commit  for  (rial.     A  magistrate  certainly  has  a  power  of 

(a)  1  &  2  Ph.  fy  M.  c.  13;  2  &  3  Ph.  $  M.  c.  10. 
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1834.  committal  for  re-examination  where  he  may  commit  for 
trial,  but  not  in  those  cases  only.  Where  a  party  is  accused 
of  an  offence,  and  is  brought  before  the  magistrate  by  virtue 
of  a  warrant,  he  is,  during  the  period  of  examination,  in 
custody.  Is  it  necessary  that  the  magistrate  should  come 
to  a  decision  in  one  day,  and  that  the  examination  should  be 
concluded  at  one  sitting?  It  may  be  for  the  benefit  of  the 
accused  that  the  case  should  be  postponed.  If  a  prim&  facie 
case  be  made  out  against  him,  he  obtains,  by  the  postpone- 
ment, an  opportunity  of  collecting  evidence  and  removing 
the  unfavourable  impression  created  against  him.  [Dot- 
man,  C.  J.  A  party  seeking  the  aid  of  a  magistrate  in  a 
matter  that  does  not  concern  the  public,  should  come  pre- 
pared in  the  first  instance  with  the  whole  evidence;  and  if 
the  evidence  be  not  sufficient,  the  defendant  should  be  dis- 
charged at  once.]  There  was  a  case  for  conviction  on  the 
first  day,  and  the  commitment  for  re-examination  was  the 
postponement  of  the  trial.  Lord  Hale  says  (a),  "  Regularly 
in  all  offences,  either  against  the  common  law  or  acts  of 
parliament,  that  are  below  felony,  the  offender  is  bailable 
unless  he  hath  judgment,  or  that  by  some  particular  or  spe- 
cial act  of  parliament  bail  is  ousted.1'  From  this  passage  it 
may  be  collected,  that  in  cases  clearly  short  of  felony  a  party 
may  be  bailed  for  trial;  and  if  for  trial,  then  also  for  re- 
examination. Where  a  party  is  bailable,  he  may,  in  default 
of  bail,  be  committed.  In  this  case  the  party,  upon  adjourn- 
ment, was  directed  to  give  bail,  but  not  being  able  to  pro- 
cure it,  he  was  committed. 

Lord  Hale  also  says  (6),  "  And  in  order  thereunto,  if  by 
some  reasonable  occasion  the  justice  cannot,  at  the  return 
of  the  warrant,  take  the  examination,  he  may  by  word  of 
mouth  command  the  constable,  or  any  other  person,  to 
detain  in  custody  the  prisoner  till  the  next  day,  and  then 
to  bring  him  before  the  justice  for  further  examination;  and 
this  detainer  is  justifiable  by  the  constable,  or  any  other 
person,  without  shewing  the  particular  cause  for  which  he 

(a)  2  Hale,  P.  C.  127.  (6)  1  Hale,  P.  C.  585. 
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was  examined,  or  any  warrant  in  scriptis ;  T.  37  Etiz. 
Rot  244,  Broughton  and  Marshaw"  This  is  cited  to 
shew  that  the  power  of  commitment  is  not  expressly  the 
creature  of  the  statutes  of  Philip  #  Mary,  but  is  a  neces- 
sary consequence  of  them.  The  power  of  commitment  for 
re-examination  is  here  spoken  of  as  the  continuation  of  the 
custody  under  which  a  defendant  is  brought.  Under  the 
8th  section  of  39  &  40  Geo.  3,  persons  may  be  detained 
until  the  case  is  fiuished,  upon  the  same  principle  that  a 
party  may  be  committed  for  re-examination  in  cases  of 
felony.  There  are  many  cases  in  which  the  magistrate  may 
be  bound  to  adjourn  before  the  case  is  finished,  and  if 
bound  to  adjourn,  he  must  in  such  case  have  power  to 
commit  for  re-examination.  Under  the  Pawnbrokers'  Act 
die  magistrate  is  empowered  to  issue  his  warrant  for  the 
apprehension  of  the  offender,  and  if  this  be  done  the  party 
comes  up  in  custody  of  the  constable,  atid  must  continue  so 
during  the  whole  of  the  examination.  Here,  it  is  true,  no 
warrant  was  actually  issued;  but  that  circumstance  does 
not  materially  alter  the  features  of  the  case.  If  the  magis- 
trate has  authority  under  the  act  in  a  particular  case,  and 
bon&  fide  thinks  that  the  case  before  him  is  within  his  au- 
thority, it  is  quite  clear  that  he  will  not  be  subject  to  an 
action  of  trespass.  Here  the  magistrate  was  acting  bon& 
fide.  It  appeared  to  him  that  from  the  information,  in 
conjunction  with  the  evidence  produced,  a  sufficient  case 
was  made  out  to  warrant  the  committal.  If  in  this  the 
magistrate's  judgment  was  erroneous,  he  is  not  answerable. 
The  principal  point  made  at  this  trial  was,  that  as  the 
whole  matter  would  end  in  a  fine,  upon  payment  of  which 
there  would  be  no  power  to  punish  by  commitment,  the 
case  was  different  from  one  in  which  the  final  punishment 
would  be  imprisonment  The  circumstance  of  the  punish- 
ment by  commitment  to  prison  being  avoidable  by  payment 
of  the  fine  imposed,  cannot  take  from  the  magistrate  the 
power  which  he  would  have  in  the  other  case,  of  commit- 
ting for  re-examination;    Bennett  v.  Watson  (a).     [Little- 

(a)  3  Maule  &  Selw.  1;  see  also  2  Hale,  P.  C.  123. 
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.    1834.        dale,  J.  If  in  the  case  of  a  misdemeanor,  a  man  may  be 

*^v*J      committed  for  re-examination,  that  means  a  misdemeanor 
Tate 
v#  for  which  he  may  be  indicted.    This  is  a  proceeding  entirely 

Chambers.    under  tj,e  statute.] 

No  question  can  here  be  raised  as  to  the  length  of  time 
for  which  the  plaintiff  was  committed.  From  Saturday 
until  Monday  is  not  an  unreasonable  period ;  Davis  v.  Cap- 
per (a),  Broughton  v.  Muhhoe(b),  Tresham  v.  Ford(c). 

Cur.  adv.  vulU 

The  judgment  of  the  Court  was  subsequently  delivered  by 

Denman,  C.  J.,  who,  after  stating  the  facts  of  the  case, 
proceeded  in  substance  as  follows : — 

It  was  admitted  on  the  argument  that  the  provisions  of 
the  Embezzlement  Act  could  not  apply  in  this  case;  but 
the  point  contested  was,  whether,  upon  an  adjournment  of 
the  case  for  the  purpose  of  obtaining  further  evidence,  the 
8th  section  of  the  Pawnbrokers'  Act  gave  the  magistrate 
power  to  commit  for  re-examination.  The  magistrate  can 
have  no  jurisdiction  under  that  act  unless  the  party  be 
charged  with  having  knowingly  and  designedly  pawned 
pledged  or  exchanged,  or  unlawfully  disposed  of,  the  goods 
and  chattels  of  some  other  person.  Now  no  charge  within 
the  words  of  the  statute  was  ever  made  by  Dougan,  or  by 
any  other  person  on  his  behalf.  Originally  there  was  no 
information,  and  that  to  which  Dougan  made  oath  upon  the 
first  appearance  of  the  parties,  was  only  an  information  that 
he  believed  the  goods  to  have  been  illegally  pawned  or  dis- 
posed of  by  the  plaintiff.  The  case  was,  therefore,  never 
properly  brought  before  the  magistrate.  Our  decision,  it 
will  be  understood,  leaves  untouched  the  question  as  to  the 
right  of  a  magistrate  to  commit  to  prison  for  re-examination 

in  a  case  such  as  the  present. 

Rule  discharged. 

(a)   5   Mann.  &  Ryl.   53 ;    10  (b)  Sir  F.  Moore's  Rep.  408. 

Barn.  &  Cress.  38.  (c)  Cro.  Eliz.  830. 
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Blaney  v.  Holt,         *>  ^^^> 

Blaney  v.  Fabdell,  jBail  of  MoRnAN- 

THE  facts  of  these  cases  and   the  argument  are  so  fully  ^cm)  ba.!l  ,n 

.  #  °  an  action  in 

stated  in  the  judgment,  that  it  is  unnecessary  to  repeat  this  Court  by 

them(fl).  &i//wer*liaole 

v   '  to  the  amount 

of  debt  and 

Denman,  C.  J.,  delivered  the  judgment  of  the  Court,  vered  9UCh 

7L8  follows : —  amount  not 

An  application  was  made  by  Mr.  Piatt  to  set  aside  an  hie  the  sum 
order  of  Mr.  Justice  Littledale,  for  staying  the  proceedings  sworn  t0* 
on  a  recognizance  of  bail,  on  payment  of  the  sum  of  60/., 
being  the  amount  of  the  recognizance  of  the  bail  in  an  ac- 
tion of  Blaney  v.  Morgan,  together  with  the  costs  of  those 
actions.    There  is  probably  some  mistake  in  saying  that  60/. 
is  the  amount  vf  the  recognizance,  the  words  of  the  order 
should  probably  have  been  double  the  sum  sworn  to,  because 
if  there  was  a  sum  certain  mentioned  in  the  recognizance, 
there  would   be   no   ground  for  Mr.  Piatt's   application, 
which  is  made  on  the  ground  that  there  is  no  sum  certain 
mentioned  in  the  recognizance.    The  proceeding  against  the 
original  defendant  was  by  bill,  and  Mr.  Piatt  contended 
that  as  the  form  of  the  recognizance  is  that  the  bail  should 
pay  the  condemnation  money  and  costs,  in  general  terms, 
the  bail  could  not  be  relieved  but  on  payment  of  the  sum 
sworn  to,  and  the  whole  of  the  costs;  but  he  admitted  that 
if  the  proceedings  had  been  by  original,  then,  as  the  bail  are 
bound  in  a  sum  certain,  and  which  is  double  the  sum  men- 
tioned in  the  affidavit,  they  would  not  in  any  event  be  liable 
beyond  that  amount.     In  the  Common  Pleas  they  are  each 
liable  to  that  extent.     We  have  no  distinct  account  how  the 
difference  arose  in  the  form  of  the  recognizance  by  bill.    It 
might  be  connected  with  the  old  course  of  the  Court  as  to 
bail  by  bill,  which  was,  that  they  are  liable  to  the  full  ex- 
tent of  the  damages   in  all  the  actions   that  should   be 
brought  against  them  by  the  same  plaintiff  in  the  same 

(«)  This  judgment  was  delivered  in  last  Trinity  term. 
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term.    And  though  the  entry  in  the  recognizance  of  bail  is 
"  in  placito  praedicto"  only,  yet  by  that  entry  he  seems  to 
have  been  considered  to  be  subject  to  all  actions  in  the 
same  term,  by  the  same  plaintiff  against  the  same  party 
though  not  at  the  suit  of  a  stranger.    This  practice  was 
found  productive  of  so  much  inconvenience  that  a  rule  of 
Trinity  term,  22  Car.  2,  was  made  to  limit  the  responsi- 
bility of  the  bail ;  and  by  another  rule  of  Easter,  5  Geo.  2, 
the  bail  are  to  be  liable  only  for  so  much  as  is  indorsed  oa 
the  process,  or  for  any  smaller  sum  which  the  plaintiff  may 
recover.     The  last  rule  itself  is  silent  as  to  costs,  but  in  a 
note  to  the  rules  of  the  edition  of  1742  (and  the  notes  to 
that  edition  are  considered  as  authority  as  to  the  practice), 
there  is  added  "  together  with  costs  of  suit."     Several  cases 
have  occurred  since  to  the  same  effect,  which  it  is  not  neces- 
sary to  notice,  until  we  come  to  Jacob  v.  Bowes  (a),  where 
what  we  have  just  mentioned  is  stated  as  the  practice,  as  to 
the  sum  sworn  to  and  the  extension  of  the  rule  to  costs. 
That,  however  was  by  original,  but  the  Court  say  that  there  is 
no  difference  in  practice  between  the  two  modes  of  proceed- 
ing.    And  the  question  is,  what  is  to  be  the  amount  of  the 
costs  ?  whether  the  whole  costs,  however  great,  or  whether 
they  are  to  be  limited ;  so  as  that  upon  the  whole  the  bail 
shall  not  be  liable  to  more  than  double  the  sum  sworn  to. 
And  we  think  that  it  is  to  be  limited,  so  that    the  bail 
shall  not  be  liable  to  more  than  double  the  sum  sworn  to. 
It  would  be  singular  that  the  bail  should  incur  a  greater  or 
less  degree  of  liability,  according  as  the  action  was  com- 
menced by  bill  or  by  original.    The  bail,  if  opposed,  justify 
in  both  cases  in  double  the  sum  sworn  to,  and  they  can  never 
contemplate  a  different  degree  of  liability  in  the  two  cases. 
The  plaintiff  looks  for  the  same  sum  in  each  case,  and  be 
cannot  require  that  they  should  justify  in  a  greater  sum  io 
one  case  than  in  the  other.     The  bail  to  the  sheriff  are  not 
liable  to  more  than  the  penalty  of  the  bail  bond,  whether 
the  proceedings  are  by  bill  or  by  original.    Their  obligation 
is  for  the  appearance  of  the  defendant,  which  is  not  his 

(a)  6  East,  ,312. 
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personal  appearance,  but  his  putting  in  and  justifying  special 
bail*    The  liability  of  these  bail  ought  to  be  the  same  as  the 
bail  to  the  sheriff,  who  undertook  to  put  them  in.     If  the 
bail  to  the  sheriff  themselves  become  the  special  bail,  it 
cannot  be  supposed  that  they  incur  a  greater  liability  than 
that  which  they  contracted  to  the  sheriff.       In   Gass  v. 
Drakefield,  bail    of    William    Harrison  (a),   there    is  the 
following    note — with  a  semble :     u  Where    the  bail    are 
let  in  upou  terms  to  try  the  cause  of  the  principal,  the 
money  levied  to  abide  the  event  and  the  bail  bond  to  stand 
as  a  security,  the  bail  are  not  liable  beyond  the  penalty  on 
the  bond,  although  the  debt  and  costs  exceed  the  same 
after  the  trial,  and  the  plaintiff's  debt  would  have  been 
fully  covered  by  the  security  when  the  bail  was  first  let  in 
to  try  upon  terms."     We  think  that  case  rightly  decided 
even  without  the  intervention  of  the  semble,  the  reason  for 
which  semble  must  have  been  the  particular  undertaking  of 
the  bail ;  for  if  an  action  was  brought  on  the  bail  bond 
itself,  the  bail  could  not  be  liable  beyond  the  amount  of 
the  penalty. 

We  however  advert  to  a  case  of  the  Duke  of  York 
v.  Pilkvigton  {b)y  in  34  Car.  2,  where  it  was  held,  that 
the  special  bail  might  be  liable  to  greater  amount  than 
the  bail  to  the  sheriff.  That  might  be  so  according  to  the 
ancient  practice  of  the  Court,  that  in  a  proceeding  by  bill 
the  bail  were  liable  to  any  extent ;  but  this  case  does  not 
appear  to  have  been  rightly  decided,  as  it  was  after  the 
rule  of  Trinity  term,  22  Car.  2,  which  was  probably  not 
brought  to  the  attention  of  the  Court.  Where  the  sheriff 
has  to  put  in  special  bail,  his  bail,  in  the  same  manner  as  the 
bail  to  the  sheriff,  relieve  him  by  justifying  in  double  the 
sum  sworn  to ;  and  if  an  attachment  be  obtained  against 
the  sheriff  for  not  bringing  in  the  body,  or  in  other  words, 
not  justifying  special  bail,  he  is  not  liable  beyond  the 
penalty  of  the  bail  bond  and  the  costs  of  the  attachment ; 
The  King  v.  Sheriff  of  Middlesex  (c).     That,  indeed,  was  a 

(a)  2  Smith's  Rep.  354.  (6)  Skinner,  70.  (<•)  3  East,  604. 


531 


1834. 


532 


1834. 


CASES  IN  THE  KINGS  BENCH. 

proceeding  by  original,  but  the  Court,  who  had  taken  time 
to  consider,  do  not  put  it  upon  that  distinction.  And  in 
Jacob  v.  Bowes  (a),  above  cited,  the  Court  said  that  there 
was  no  difference  in  practice,  whether  the  proceedings  were 
by  bill  or  by  original.  That  was  not  the  same  case  as  the 
present,  but  we  refer  to  it  as  containing  the  general  opiuion 
as  to  the  practice.  We  do  not  advert  to  any  cases  decided 
in  the  Common  Pleas,  because  there  the  bail  are  bound  in 
a  sum  certain.  We  are  therefore  of  opinion  that  no  rule 
should  be  granted.  This  case  arises  upon  an  action  com- 
menced before  Easter  terra,  2  Will.  4.  But  the  21st  of 
the  new  rules  of  Hilary  term  of  that  year,  (and  which  rules 
are  directed  to  commence  on  the  first  day  of  Easter  term 
following,)  directs  that  bail  shall  only  be  liable  to  the  sum 
sworn  to  by  the  affidavit  of  debt,  and  the  costs  of  suit,  not 
exceeding  in  the  whole  the  amount  of  their  recognizance ; 
and  probably,  therefore,  a  question  like  the  present  may 


never  arise  again. 


(a)  6  East,  312. 


Semblf,  that 
an  affidavit  to 
found  a  crimi- 
nal informa- 
tion for  a  libel 
published  in 
England,  upon 
a  person  being 
in  parts  beyond 
seas,  may  be 
sworn  abroad. 


The  King  v.  The  Editor  of  the  Satirist. 

ON  the  30th  day  of  January  last,  being  the  last  day  but 
one  of  Hilary  term,  Sir  James  Scarlett  moved,  on  behalf  of 
Lord  Charles  Wellesley,  for  a  rule,  calling  upon  the  editor 
of  the  Satirist  to  shew  cause  why  a  criminal  informatiou 
should  not  be  filed  against  him  for  a  libel.  It  was  stated 
that  the  libel  was  published  in  the  Satirist  newspaper,  on  the 
23d  of  June,  1833 ;  that  Lord  Charles,  who  was  at  that  time 
abroad,  knew  of  the  libel  in  September,  1833,  but  that  he 
did  not  return  to  England  until  the'22d  of  January  following. 
It  was  admitted  that,  according  to  the  ordiuary  rule  (a)  of 
the  Court,  the  application  was  not  within  time,  but  it  was  con- 


(a)  Viz.  that  the  party  libelled 
cannot  have  a  rule  for  a  criminal 
information  unless  his  application 
to  the  Court  be  made  in  the  first 
term  after  knowledge,  or  so  early 


in  the  second  term,  as  that  the  party 
complained  of  may  have  an  oppor- 
tunity of  shewing  cause  against  the 
rule  within  that  term. 
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tended  that  where  the  party  libelled  was  abroad  at  the  time 
when  the  libel  was  published,  or  when  the  knowledge  of 
its  publication  came  to  him,  the  case  could  not  be  considered 
as  within  the  rule. 

Lord  Denman;  C.  J. — Parties  should  be  very  prompt 
in  making  an  application  of  this  sort.  We  think,  consider- 
ing all  the  circumstances  of  the  case,  that  there  should 
be  no  rule. 

It  has  been  the  persuasion  that  an  affidavit  cannot  be  made 
abroad  (a),  as  a  foundation  for  a  criminal  information.  We. 
think,  however,  that  if  that  question  should  come  under  our 
consideration,  such  an  objection  would  not  prevail. 
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The  Editor 

of  the 
Satirist. 


(a)  As  to  affidavits  made  abroad, 
see  O' Mealy  v.  Newell,  8  East, 
364;  Voght  v.  Elgin,  8  East,  472; 
Thurlt  (Thuret)  v.  Faber,  1  Chitt. 
Rep.  463;  Pickardo  v.  Machado, 
7  Dowl.  &  Ryl.  478,  and  4  Barn.  & 


Rule  refused  (A). 

Cressw.  886;  Tidd's  Practice,  9th 
ed.  181 ;  Mann.  Exch.  Pract. 
(Common  Law,)  83. 

(6)  See  The  King  v.  Jollie,  ante, 
vol.  i.  p.  483,  and  the  note  to  that 
case. 
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Hilary  Vacation,  1834. 

SlR  Thomas  Denman,  Knight,  Lord  Chief  Justice  of 
England,  was  created  a  Peer  of  the  United  Kingdom  by  the 
style  and  title  of  Baron  Denman,  of  Dovedale,  in  the  county 
of  Derby. 

Sir  John  Bayley,  Knight,  retired  from  his  office  of 
Baron  of  the  Exchequer.  His  lordship  was  appointed  a 
Judge  of  the  Court  of  King's  Bench  on  the  9th  May, 
1808;  he  continued  on  the  Bench  of  that  Court  until  the 
1 1  th  November,  1 830,  when  he  resigned  that  office  and  was 
appointed  one  of  the  Barons  of  His  Majesty's  Exchequer. 
Upon  his  retirement  he  was  sworn  of  His  Majesty's  most 
honorable  Privy  Council,  and  was  created  a  Baronet. 

He  was  succeeded  by  John  Williams,  Esq.,  one  of 
His  Majesty's  Counsel  learned  in  the  law,  who  was  called 
to  the  degree  of  the  Coif,  and  gave  rings  with  the  motto  "  Tu- 
tela  Legum"  and  afterwards  received  the  honor  of  Knight- 
hood. 

Sir  William  Horne  resigned  his  office  of  Attorney 
General,  in  which  he  was  succeeded  by  Sir  John  Campbell, 
the  Solicitor  General;  and  Charles  Christopher  Pepys,  Esq., 
one  of  His  Majesty's  Counsel  learned  in  the  law,  was  ap- 
pointed to  the  office  of  Solicitor  General,  and  received  the 
honor  of  Knighthood. 
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Easter  Term,  1834. 

Sir  James  Parke,  Knt.,  in  the  course  of  this  Term  re- 
signed his  office  of  Judge  of  this  Court,  and  was  appointed 
one  of  the  Barons  of  the  Exchequer. 

Sir  Edward  Hall  Alderson,  Knt.,  resigned  his  office 
of  Judge  of  the  Court  of  Common  Pleas,  and  was  appointed 
one  of  the  Barons  of  the  Exchequer. 

Sir  John  Vaughan,  Knt.,  resigned  his  office  of  Baron 
of  the  Exchequer,  and  was  appointed  a  Judge  of  the  Court 
of  Common  Pleas. 

AND 

Sir  John  Williams,  Knt.,  resigned  his  office  of  Baron  of 
the  Exchequer,  and  was  appointed  a  Judge  of  the  Court  of 
King's  Bench. 
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On  the  25th  of  April,  the  following  warrant  was  read  in 

Court  and  entered  on  record. 

William  R. 

Whereas  it  hath  been  represented  to  Us,  that  it  would 
tend  to  the  general  dispatch  of  the  business  now  pending  in  Our 
several  Courts  of  Common  Law  at  Westminster,  if  the  right  of 
counsel  to  practise,  plead,  and  to  be  heard,  extended  equally  to 
all  the  said  Courts ;  but  such  object  cannot  be  effected  so  long 
as  the  Serjeants  at  Law  have  the  exclusive  privilege  of  practising, 
pleading,  and  audience,  during  term  time,  in  Our  Court  of  Com- 
mon Pleas  at  Westminster :  We  do  therefore  hereby  order  and 
direct  that  the  right  of  practising,  pleading,  and  audience,  in  Our 
said  Court  of  Common  Pleas,  during  Term  time,  shall,  upon  and 
from  the  first  day  of  Trinity  Term  now  next  ensuing,  cease  to 
be  exercised  exclusively  by  the  Serjeants  at  Law,  and  that  upon 
and  from  that  day  Our  Counsel  learned  in  the  Law  and  all  other 
Barristers  at  Law  shall  and  may,  according  to  their  respective 
xanks  and  seniority,  have  and  exercise  equal  right  and  privilege 
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1?31*  t  °f  Poetising,  pleading,  and  audience  in  the  said  Court  of  Com- 
mon Pleas  at  Westminster,  with  the  Serjeants  at  Law.  And  We 
do  hereby  will  and  require  you  to  signify  to  Sir  Nicolas  Conyng- 
ham  Tindal,  Knight,  our  Chief  Justice,  and  his  companions, 
Justices,  of  Our  said  Court  of  Common  Pleas,  this  Our  royal  will 
and  pleasure,  requiring  them  to  make  proper  rules  and  orders  of 
the  said  Court,  and  to  do  whatever  may  be  necessary  to  carry 
this  Our  purpose  into  effect. 

And  whereas  We.  are  graciously  pleased,  as  a  mark  of  Our 
royal  favour,  to  confer  upon  the  Serjeants  at  Law,  hereinafter 
named,  being  Serjeants  at  this  present  time  in  actual  practice  in 
Our  said  Court  of  Common  Pleas,  some  permanent  rank  and 
place  in  all  Our  Courts  of  Law  and  Equity ;  We  do  hereby 
further  order  and  direct  that  Vitruvius  Lawes,  Thomas  D'Oyley, 
Thomas  Peake,  William  St.  Julian  Arabin,  John  Adams,  Thomas 
Andrews,  Henry  Storks,  Ebenezer  Ludlow,  John  Scriven,  Henry 
John  Stephen,  Charles  Carpenter  Bompas,  Edward  Goulburn, 
George  Heath,  John  Taylor  Coleridge,  and  Thomas  Noon  Tal- 
fourd,  Serjeants  at  Law,  shall  from  henceforth,  according  to  their 
respective  seniority  amongst  themselves,  have  rank,  place,  and 
audience  in  all  Our  Courts  of  Law  and  Equity,  next  after  John 
Balguy,  Esq.  (a),  one  of  Our  Counsel  learned  in  the  Law.  And 
We  do  hereby  will  and  require  you,  not  only  to  cause  this  Our 
direction  to  be  observed  in  Our  Court  of  Chancery,  but  also  to 
signify  to  the  Judges  of  Our  several  other  Courts  at  Westminster, 
that  it  is  Our  express  pleasure  that  the  same  course  be  observed 
in  all  Our  said  Courts.  Given  at  Our  Court  of  St.  James,  this 
24th  day  of  April,  in  the  fourth  year  of  Our  reign. 

To  the  Right  Honourable 

Henry,  Lord  Brougham  and  Vaux, 

Lord  Chancellor  of  Great  Britain* 

(a)  On  whom  that  rank  had  been      and  who  was  now  the  junior  King** 
conferred  in  Trinity  term  1833,      Counsel. 


CASES 


ARGUED  AND  DETERMINED 


IN    THE 


COURT   OF  KINGS  BENCH, 


IN 


TRINITY  TERM, 


IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  WILLIAM  IV. 


Cumberland  v.  Planche. 


CASE  for  infringing  the  plaintiff's  copyright    in   u  The  The  assignee  of 
Green  Eyed  Monster,"  a  farce.     Plea :  Not  guilty.     After  0f  R  dramatic 

issue  joined,  Parke,  J.,  (under  3  &  4  Will.  4,  c.  42,  s.  25,)  W0Fk  P™1?1. 
J  .  *  i/  nn(j  pushed 

ordered,  by  consent  of  the  parties,  that  the  facts  should  be  withm  ten 

stated  for  the  opinion  of  the  Court  in  the  following  case : —  year?      ~  ®  - 

r  #  °  passing  of  3  & 

The  plaintiff  is  a  bookseller  and  publisher  in  London.  4Witf.4,c.l5, 
The  defendant  is  the  author  of  the  farce  in  question,  com-  auihorw\\ohns 

posed,  printed,  and  published,  within  ten  years  before  the  assigned  such 

__  .        copyright,  is 

passing  of  5  &  4  Will.  4,  c.  15,  to  amend  the  laws  relating  entitled  to  the 
to  dramatic  literary  property,  (a)  ^Sf'^thT 

piece  or  caus- 
(a)  The  first  section  of  this  act,      nee,  should  have  the  sole  liberty  Jng  it  to  be 

after   reciting  that    by  an  act  of      of  printing  and  re-printing  such  represented. 

54   Geo.  3,  c.  156,  it  had  been      book  for  the  full   terra  of  twenty-       ^o,  where 

f  nA    W Off* IT     1  B 

enacted,   that   the  author  of  any      eight  years,    to    commence  from      •  t  a      a 
book   composed,    and    not  print-      the  day  of  first  publishing  the  same,  published  sub- 
ed  and  published,  and  his  assig-      and  also,  if  the  author  should  be  sequently  to 

the  act,  and  no 
reservation  of  the  right  to  the  exclusive  representation  is  expressly  made  by  the  author. 

VOL.  III.  p  P 
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In  November,  1828,  the  defendant,  by  an  instrument  under 

C  ~"brland   8ea^  assigned  t0  tne  plaintiff,  for  a  valuable  consideration, 

all  and  every  his  right,  title,  and  interest  whatsoever,  in 
the  copyrights  of  this  farce  and  other  dramatic  pieces.  To 
have  and  to  hold  the  said  copyrights  to  the  plaintiff,  his 
executors  &c,  as  his  and  their  absolute  property. 

Previously  to  the  assignment  of  the  copyright  of  the  farce 
in  question  to  the  plaintiff,  the  defendant  duly  granted  to  the 
proprietors  of  the  Haymarket  theatre,  for  a  valuable  con- 
sideration, the  right  of  represetiting  the  said  farce  at  that 
theatre,  and  the  same  had  been  frequently  represented  and 
performed  there,  a  manuscript  copy  having  been  delivered 
by  the  defendant  to  the  said  proprietors  for  that  purpose. 
These  circumstances  were  known  to  the  plaintiff  before 
he  contracted  for  the  purchase  of  the  copyright.  The 
defendant,  after  granting  the  right  of  representation  at  the 


living  at  the  end  of  that  period,  for 
the  residue  of  bis  life ;  and  further 
reciting,  that  it  was  expedient  to 
extend  the  provisions  of  that  act ; 
it  was  enacted,  that  thenceforth 
the  author  of  any  tragedy,  comedy, 
play,  opera,  farce,  or  any  other 
dramatic  piece  or  entertainment, 
composed,  and  not  printed  and  pub- 
lished by  the  author  thereof,  or  his 
assignee,  or  which  should  there- 
after be  composed,  and  not  printed 
and  published  by  the  author  there- 
of, or  his  assignee,  or  the  assignee 
of  such  author,  should  have,  as  his 
own  property,  the  sole  liberty  of 
representing  or  causing  to  be  re- 
presented at  any  place  of  dramatic 
entertainment  whatsoever,  any  such 
production  as  aforesaid  not  printed 
and  published  by  the  author  or  his 
assignee,  and  should  be  deemed  and 
taken  to  be  the  proprietor  thereof. 
And  that  the  author  of  any  such 
production,  printed  and  published 
within  ten  years  before  the  passing 


of  the  act,  by  the  author  or  his  as- 
signee, or  which  should  thereafter 
be  so  printed  and  published,  or  the 
assignee  of  such  author,  should  from 
the  time  of  passing  that  act,  or 
from  the  time  of  such  publication 
respecti  vely,  until  the  end  of  twenty- 
eight  years  from  the  day  of  such 
first  publication  respectively,  and 
also,  if  the  author  or  authors,  or 
the  survivor  of  them,  should  be 
living  at  the  end  of  that  period, 
during  the  residue  of  his  life,  have 
as  his  own  property  the  sole  liberty 
of  representing  or  coming  to  be 
represented  the  same  at  any  such 
place  of  dramatic  entertainment 
as  aforesaid,  and  should  be  deemed 
and  taken  to  be  the  proprietor 
thereof.  Proviso,  saving  the  right 
or  authority  of  any  person  to  re- 
present or  cause  to  be  represented, 
who  should,  previously  to  the  pass- 
ing of  the  act,  have  obtained  con- 
sent or  authority  from  the  author 
or  his  assignee. 
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Haymarket  theatre,  still  possessed  the  right  of  representing         1634. 
or  authorizing  the  representation  of  the  farce  at  any  other 
theatre  at  his  pleasure.     After  the  passing  of  S  &  4  Will.  4,  v. 

c  15,  and  within  twelve  months  before  the  commencement  of     P^*011*- 
this  suit,  the  defendant,  without  the  consent  of  the  plaintiff, 
caused  the  said  farce  to  be  represented  for  profit  at  a  place 
of  dramatic  entertainment  in  England,  other  than  the  Hay- 
market  theatre. 

Previously  to  the  passing  of  the  said  act,  printed  drama* 
tic  copyright  pieces  were  constantly  represented  at  different 
theatres,  without  the  consent  of  any  person ;  and  the  con- 
sent of  the  assignee  of  the  copyright  of  such  dramatic 
pieces  to  the  representation  was  not  necessary,  and  was  not 
given  or  required :  and  pieces  performed,  and  not  printed, 
were  sometimes  surreptitiously  obtained  for  the  purpose  of 
representation  at  theatres,  and  were  represented  without 
consent  in  the  country,  but  not  in  London  or  within  ten 
miles  thereof. 

The  question  for  the  opinion  of  the  Court  is, — whether 
the  plaintiff,  by  virtue  of  the  assignment,  is  "  assignee  of 
the  author,"  within  the  meaning  of  the  said  act,  and  entitled 
to  the  liberty  of  representing  the  said  farce  at  places  of 
dramatic  entertainment,  subject  to  the  right  or  authority  of 
the  proprietors  of  the  Haymarket  theatre  to  represent  the 
farce  there?  If  the  Court  shall  be  of  opinion  that  the 
plaintiff  is  such  assignee,  judgment  is  to  be  entered  for  the 
plaintiff  for  Is.  damages ;  otherwise  a  nolle  prosequi  is  to 
be  entered. 

F.  Pollock,  for  the  plaintiff.  The  plaintiff,  as  assignee 
of  the  copyright,  is  put  by  the  act  in  the  same  situation  as 
die  author  himself  where  he  has  not  assigned;  and  the 
author,  if  he  had  not  assigned,  would  have  had  the  right 
of  restraining  any  other  person  than  the  proprietors  of 
the  Haymarket  theatre  from  representing  the  piece. 
The    assignee,    therefore,    may    restrain    the   author  from 
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causing   the    piece,   the   copyright   of  which    he   has   as- 
signed, from  being  represented  at  any  other  theatre  than 
the   Haymarket.     The  3  &  4   Wilt.  4,  c.   15,  recites  the 
provision  in  54  Geo.  3,  c.  15G,  that  the  author  of  any  book 
composed,  and  not  printed  and  published,  and  his  assignee* 
should  have  the  sole  liberty  of  printing  and  re-printing  such 
book  for  twenty- eight  years  from  the  day  of  publication,  or 
for  the  author's  life  in  case  he  should  survive ;  and,  after 
stating  that  it  was  expedient  to  extend  the  provisions  of  that 
act,  enacts,  that  thenceforth  the  author  of  any  tragedy,  &c. 
(composed,  and   not  printed  and  published  by  the  author 
thereof,  or  his  assignee,)  or  the  assignee   of  such  author, 
should  have  as  his  own  property  the  sole  liberty  of  repre- 
senting or  causing  to  be  represented  any  such  production 
as  aforesaid,  not  printed  and  published  by  the  author  or  his 
assignee.     It  is  quite  clear  that  in  many  parts  of  this  enact- 
ment, by  assignee  of  the  author,  the  assignee  of  the  copyright 
alone  can  be  contemplated,  and  there  is  no  reason  for  sup- 
posing that  the  expression  was  not  used  in  a  uniform  sense 
throughout  the  act.     When  the  act  speaks  of  the  author  of 
any  work  not  printed  and  published  by  the  author  or  his 
assignee,  it  clearly  cannot  have  been  intended  to   use  the 
word  "  assignee"  as  designating  the  assignee  of  the  right  of 
representation,  but  the  assignee  of  the  right  of  printing,  i.e. 
of  the  copyright.     There  is  no  ground  for  the  supposition 
which  will  be  made  on  the  other  side,  that  when  the  word 
"  assignee*'  is  used  immediately  after  that  part  of  the  sec- 
tion in  which  "assignece"  so  clearly  means  "  assignee  of 
the  copyright,*1  the    legislature  intended  to  designate   the 
assignee  of  the  right  of  representation  ?     Here  it  is  stated, 
that  the  defendant  had  assigned   to  the  plaintiff  "  all  his 
right,    title,    and  interest    whatsoever  in    the  copyright;" 
therefore  it  is  submitted  that  the  plaintiff*  is  now  possessed 
of  the  sole  liberty  of  representing  or  causing  to  be  repre- 
sented, subject,  of  course,  to  the  right  of  the  proprietors  of 
the  Haymarket  theatre.     The  object  of  the  legislature  was 
to  connect  the  right  of  representation  with  the  copyright, 
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it  having  been  decided  by  Coleman  v.  Wathen  («),  and  A/i/r-         is34. 

ray  v.  JElliston  (b),  that  the  right  to  the  copy  did  not  give 

to  the  owner  a  right  to  prevent  the  representation  of  the 

work  upon  the  stage  of  a  public  theatre.     This  act  con-     Flancii*. 

templates  an  assignee  already  existing,   and  it  is  clear  that 

before  the  passing  of  that  act  the  author  had  nothing  to 

assign  but  the  copyright. 

Sir  J.  Scarlett,  contra.  The  question  is,  whether  it  was 
meant  by  the  act  to  give  a  new  privilege  to  the  author,  or 
to  the  assignee  of  the  copyright  who  has  given  no  consi- 
deration to  the  author  for  such  new  privilege.  The  assign- 
ment in  this  case  was  before  the  act,  and  therefore  clearly 
did  not  then  give  this  right,  and  the  consideration,  therefore, 
could  only  have  been  for  the  copyright.  The  object  of  the 
act  was  to  give  an  advantage  to  the  author,  as  a  reward  for  his 
labour  and  an  encouragement  of  his  genius, — not  to  enhance 
the  value  of  the  property  of  a  bookseller.  Before  this  act 
the  public  had  the  right  of  representation  in  common  with 
the  owner  of  the  copyright,  (as  is  shewn  by  the  two  cases 
cited,)  and  it  was  very  proper  to  take  this  right  from  the 
public  for  the  benefit  of  the  author,  but  not  to  transfer  it 
from  the  public  to  the  assignee  of  the  copyright.  It  may 
be  well  to  see  what  is  the  meaning  of  the  word  "'assignee," 
as  used  in  54  Geo.  3,  c.  156.  Suppose  that  an  author,  twelve 
years  previously  to  that  act,  when  he  had  only  the  copyright 
for  fourteen  years,  had  assigned  his  copyright, — would  the 
operation  of  that  act  have  been  to  lengthen  the  two  remain- 
ing years  of  the  assignee's  right  into  sixteen  ?  or  would  it 
dot  rather  have  been  to  give  the  author  a  new  term  for 
fourteen  years?  The  act  of  3  &  4  Will.  4,  c.  15,  is  most 
obscure  and  confused;  so  that  it  is  difficult  to  see  what 
was  the  intention  of  its  framer;  but  the  better  construction 
seems  to  be,  that  the  assignee  who  was  to  have  the  sole 
right  of  representation,  should  be  the  assignee  of  the  right 

(«)  5  T.  R.  245.      .  (6)  5  Baraw.  k  Alders.  657. 
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1834.         given  by  that  act.    The  whole  object  of  the  act  was,  to 
Cumbeel     d  encourage  anc*  reward  the  genius  of  the  authors,  by  adding  to 
v.  the  value  of  their  interest  in  their  own  productions;  and  the 

Court  will,  therefore,  lean  to  that  construction  which  will  best 
effectuate  this  object.  A  very  wide  construction  in  favour 
of  an  author  was  put  upon  54  Geo.  3,  c.  156,  in  White  v. 
Geroch(a).  It  must  be  admitted  that,  in  contending  for 
the  construction,  that  by  "  the  assignee  of  such  author" 
is  meant  the  assignee  of  the  new  right,  difficulties  arise 
upon  the  words  of  the  second  part  of  the  first  clause,  and 
that  there  is  considerable  force  in  the  argument,  that  an 
assignee  before  the  act  could  only  be  an  assignee  of  the 
copyright;  but  though  in  one  place  the  assignee  must  mean 
an  assignee  previously  existing,  it  does  not  follow  that  it 
does  not  mean  in  another  place,  the  future  assignee  of  the 
new  right.  The  act  says,  in  the  second  part  of  the  clause, 
that  the  author  of  any  dramatic  production  printed  and 
published,  within  ten  years  before  the  passing  of  the  act, 
by  the  author  or  his  assignee,  or  the  assignee  of  such 
author,  shall  have  the  right.  When  the  word  "  assignee" 
is  used  in  the  ablative  case,  it  certainly  means  the  assignee 
of  the  copyright ;  where  it  is  used  as  the  nominative  case  to 
the  verb,  it  means  the  assignee  of  the  right  which  the 
author  acquires  by  this  act.  The  author  may  now  assign 
the  right  of  printing  to  one  person,  and  of  representing  to 
another.  This  act  was  intended,  to  protect  only  the  pri- 
vileges given  by  it ;  the  privileges  which  existed  before  were 
already  protected.  The  whole  question  in  this  case  turns 
upon  the  meaning  of  the  word  "  assignee,"  and  it  is  con* 
tended,  that  notwithstanding  the  laborious,  prolix,  and  ob- 
scure phraseology  of  this  act,  the  meaning  may  be  collected 
to  be,  that  the  assignee  contemplated  was  the  assignee  of 
the  new  privilege,  and  that  an  author,  who  had  previously 
assigned  the  copyright,  might  afterwards  assign  the  right 
of  representation. 

(a)  2  Baraw.  &  Alders.  298 ;  1  Chitty  Rep.  24. 
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F.  Pollock,  in  reply.  The  4th  section  of  54  Geo.  3,  1834. 
c.  156,  would  have  given  to  the  assignees  of  books  already 
published  the  advantage  of  the  additional  fourteen  years, 
but  for  the  8th  section,  which  saves  the  right  to  the  author  P**anch£. 
and  his  representatives.  [Loid  Denman,  C.  J.  Those  pre- 
cautionary clauses  do  not  prove  much.]  The  object  of  this 
act  was  not  to  encourage  genius,  but  to  protect  property. 
[Lord  Denmatt,  C.  J.  Do  you  say  that  the  assignee  men- 
tioned in  the  act  of  last  year  can  never  mean  the  assignee 
of  the  right  of  representation?]  Undoubtedly  the  author 
may  now  assign  separately.  But  an  assignment  in  the 
terms  used  in  this  case  would  pass  all  the  interest  of  the 
author.  If  the  copyright  only  were  intended  to  pass,  there 
should  be  an  exception  of  the  right  of  representation.  The 
object  of  the  act  was  more  effectually  to  protect  the  copy' 
right.  The  representation  is  an  injury  to  the  copyright, 
notwithstanding  that  it  was  decided  in  Coleman  v.  Walhen 
and  Murray  v.  Elliston,  that  the  owner  of  the  copyright 
could  not  recover  under  the  statute  of  8  Anne,  c.  19, 
against  another  party  for  representing  for  profit  without  his 
permission.  The  act  was  intended  to  protect  the  copyright 
by  connecting  the  right  of  representation  with  it. 

Lord  Denman,  C.  J. — Upon  the  whole  I  am  of  opinion 
that  the  plaintiff  is  the  assignee  of  the  author,  within  the 
meaning  of  the  late  act.  In  one  part  of  the  clause,  which 
gives  the  new  privilege,  the  term  "  assignee  "  is  clearly  used 
as  applying  to  a  person  to  whom  the  right  of  printing  and 
publishing  had  been  assigned.  It  is  very  possible  that,  if 
this  case  had  been  contemplated  by  the  legislature,  the  act 
would  have  been  so  framed  as  to  provide  that  the  author 
of  a  work,  the  mere  copyright  of  which  had  been  previously 
assigned,  should  have  the  benefit  of  the  provisions  of  the 
act.  Authors  will  not  hereafter  be  much  injured  by  this 
omission,  because  in  all  future  cases  they  will  reserve  the 
right  of  representation,  or  obtain  a  double  remuneration 
for  their  double  right.      The  act  was,'  I  take  it,  meant 
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1834.        generally  to  benefit  the  author ;  but  it  is  impossible  to  say, 
that  the  word  "  assignee"  has  two  different  meanings  iu  this 
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Littledale,  J. — I  am  of  the  same  opinion.  It  appears 
to  me  that  the  moaning  of  the  word  "assignee"  is  *l  as- 
signee of  the  copyright."  That  is  the  meaning  recognized 
by  law,  and  the  sense  in  which  it  would  ordinarily  be  used. 
The  legislature  gives  to  the  assignee  of  the  copyright  as  to 
a  person  of  a  known  character  recognized  by  the  former 
statute.  With  regard  to  the  ten  years*  clause,  upon  which 
the  question  arises ;  in  some  parts  of  it  there  can  be  no 
doubt  but  that  the  "  assignee  of  the  copyright"  is  meant  by 
"  assignee,"  and  I  think  we  cannot  infer  that  in  the  latter 
part  of  the  clause  the  term  "  assignee"  means  the  "  assignee 
of  the  privileges  created  by  that  act."  I  think  the  object 
of  the  act  was  to  iticrease  the  property  of  any  person  en- 
titled to  the  copyright. 

Taunton,  J. — I  think  that  the  assignee  of  the  copyright 
is  entitled. 

Williams,  J. — I  am  of  the  same  opinion.  I  am  in- 
fluenced much  by  the  consideration  of  the  meaning  which 
the  term  assignee  must  have  at  the  commencement  of  the 
clause,  where  it  can  only  mean  assignee  of  the  copyright. 

Judgment  for  plaintiff. 
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.DEBT  by  the  plaintiff  for  salary  for  his  services  as  clerk  A  clerk  hired 
to  the  defendant,  from  January  5  to  July  21,  1828.    Pleas:  fhe^Tarata 

the  general  issue,  and  the  bankruptcy  aud  certificate  of  the  certain  salary, 

may,  upon  a 
defendant.     At  the  trial  before  Lord  Denman,  C.  J.,  at  the  dissolution  of 

Westminster  sittings  after  last  term,  the  following  facts  a p-  ?e^?l3ct 

peared : —  consent  with- 

The  defendant,  an  auctioneer  in  London,  had,  in  October,  |^?gr  salary 

1826,  engaged  the  plaintiff  as  his  clerk,  at  a  salary  of  60/.  pro  rata,  with- 
The  plaintiff  continued  in  the  defendant's  service  until  the  press  agree* 

21st  July,  1828.     About  the  middle  of  the  preceding  May  m*nt  t0  that 

enec** 

the  defendant  had  fallen  into  difficulties,  owing  to  which  The  contracts 
he  left  his  business  under  the  management  of  his  brother,  ^aA™  clerks 
who  continued  to  conduct  it  until  the  21st  July,  when  it  was  and  servants 
finally  closed,  and  the  plaintiff,  and  the  other  clerks  in  the  soived  by  the 
defendant's  service,  on  that  account  quitted.     A  commis-  issuipg  a  com" 
sion  of  bankruptcy  had  been  on  the  preceding  tenth  of  July  bankruptcy 
issued  against  the  defendant,  under  which  he  was  duly  de-  a8ain*t  "lra  > 
dared  a  bankrupt,  and  obtained  his  certificate.     The  whole  clerk  of  a  tra- 
of  the  plaintiff's   salary,  for  the  year  ending  in  October,  ^Q^f^com- 

1827,  had  been  paid  to  him,  and  he  had  also  received  money  mission  of 
from  time  to  time  on  account  of  his  services  in  the  second  issUe9  during 

year.     The  balance  due  to  him,  pro  rata,  up  to  the  time  of  a  current  year 

•    •  i  »  of  the  hiring 

his  quitting  the  defendants  employ,  was  10/.     It  was  con-  of  such  clerk, 

tended,  on  the  part  of  the  plaintiff,  that  the  certificate  was  u^Vu^h^6 

no  bar,  for  that  at  the  time  of  the  issuing  of  the  commission  obtained  his 

there  was  no  debt  provable,  the  hiring  being  for  a  year,  c^ver  ni9  * 

and  no  dissolution  having   then  taken  place;  Parslow  vk  salary  for  the 

Dearlove  (a).     For  the  defendant  it  was  contended,  that  the       So  also  he 

bankruptcy  operated  as  a  dissolution  of  the  contract,  and  may  recover 
■        i       i     i       .   i     i  pro  rata  where 

that  the  clerk  might  have  proved  in  respect  of  his  salary  up  the  contract 

to  the  time  of  the  issuiug  of  the  commission;  and  that,  Jj^J^^. 

tual  consent 
(a)  4  East,  438.  within  the 

year,  but  after 
the  issuing  of  the  commission. 
The  departure  of  the  clerks  upon  the  ceasing  of  the  trade,  is  evidence  of  a  dissolution 
of  such  contract. 
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supposing  hi m  to  be  entitled  to  recover,  his  remedy  was  not 
by  an  action  for  wages,  but  for  breach  of  the  special  con- 
tract. Lord  Denman,  C.  J.,  was  of  opinion  that  the  salary 
was  not  due  at  the  time  of  issuing  the  commission,  and  that 
therefore  the  certificate  was  no  bar ;  and  he  put  it  to  the 
jury,  whether  the  parties  had  not  separated  and  dissolved 
the  contract  by  mutual  consent,  at  the  time  when  the  busi- 
ness was  closed  and  the  plaintiff  quitted  the  defendant's 
employ  ;  and  directed  them,  if  they  were  of  that  opinion,  to 
find  for  the  plaintiff  for  10/.  The  jury  returned  a  verdict 
for  the  plaintiff  for  that  sum,  and  the  learned  Chief  Justice 
gave  the  defendant's  counsel  leave  to  move  for  a  nonsuit. 


W.  It.  Watson,  in  this  term,  moved  accordingly. 

Assuming  that  there  was  a  contract  for  a  year,  not 
dissolved  by  force  of  the  bankruptcy,  and  that  it  was  dis- 
solved by  mutual  consent  subsequently  to  the  bankruptcy, 
the  plaintiff  was  not  entitled  to  recover  pro  rati  unless 
an  express  contract  to  that  effect  were  shewn.  The  Court 
wilt  not  presume  such  a  contract,  in  the  absence  of  any 
evidence;  Hulk  v.  Heightman(a).  [Taunton,  J.  There 
was  in  that  case  an  express  stipulation  that  the  plaintiff 
should  not  be  entitled  to  his  wages  as  a  seaman,  until  the 
end  of  his  voyage ;  and  haviug  been  wrongfully  discharged 
before  the  end  of  the  voyage,  it  was  held  that  he  could  not 
recover  pro  rata,  but  that  his  remedy  was  for  a  breach  of 
the  special  contract.]  In  Grimmann  v.  Legge(Jb),  there 
was  a  letting  for  a  year  at  a  certain  rent,  payable  quarterly, 
and  the  contract  being  rescinded  by  consent,  during  one  of 
the  quarters,  it  was  held  that  the  lessor  could  not  recover 
rent  for  the  whole  of  the  current  quarter,  nor,  in  the  absence 
of  a  special  contract,  rent  pro  rata.  Here,  there  is  a  con- 
tract for  a  year,  at  a  salary  for  the  whole  year.  [Taunton, 
J.  It  is  not  reserved,  payable  quarterly,  as  in  Grimmann  v. 
Legge.  There  is  uo  stipulation  whatever  here  as  to  the  times 


(a)  2  East,  145. 

(*)  2  Mann.  &  Ryl.  438 ;  8  Barn.  &  Creaiw.  334. 
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of  payment.]  In  Turner  v.  Robinson  {a) y  it  was  held  that  a 
servant,  discharged  for  misconduct  during  the  year  for 
which  be  was  hired,  could  not  recover  wages  for  any  portion 
of  that  year.  In  Cutler  v.  Powell(b),  Lawrence,  J.,  cited  a 
case  from  1  Salk.65. — [Taunton,  J.  There  the  promise  was 
to  pay  so  much  for  the  year  (c)  for  the  plaintiff's  services. 
That  makes  all  the  difference.] 

There  is  another  very  important  question  to  be  decided ; 
namely,  whether  the  issuing  of  a  commission  against  a  mer- 
chant or  trader,  does  not,  ipso  facto,  dissolve  his  contracts 
with  his  servants.     The  contract  between  a   master  and 
servant  has  always  been  considered  sui  juris,  and  not  to  be 
tried  by  any  analogy  to  other  contracts.     Lawrence,  J.,  in 
the  case  already  cited  (rf),  rejects  a  comparison  which  had 
been  made  between  the  case  of  a  sailor  who  had  been  hired 
for  a  particular  voyage,  and  the  common  case  of  a  hired 
servant,  who,  as  he  states,  is  considered  to  be  hired  with 
reference  to  the  general  understanding  upon  the  subject. 
The  policy  of  the  bankrupt  law  is  to  discharge  the  trader 
from  all  the  liabilities  which  he  was  under  at  the  time  of  his 
bankruptcy.     Therefore  the  Court  will  favour  a  construc- 
tion which  will  effectuate  this  object.     As  this  is  a  case  of 
the  first  impression,  the  great  hardship  which  will  be  im- 
posed upon  traders  by  a  decision  that  their  contracts  with 
their  servants  are  not  dissolved  by  their  bankruptcy,  may 
be  offered  as  an  argument  against  it.     Suppose  a  case  of  a 
banker  becoming  bankrupt,  and  having  in  his  employ  at  the 
time  clerks  whose  salaries  amount  to  1000/.  a  year,  it  would 
be  a  great  hardship  upon  him  to  continue,  notwithstanding 
his  certificate,  liable  to  the  claims  of  those  clerks  in  respect 
of  a  portion  of  time  during  which  he  had  no  occasion  for 
their  services;  and  it  would  be  a  hardship  also  upon  the 
clerks  not  to  be  able  to  prove  pro  rata  under  the  bank- 
ruptcy, and  to  be  liable,  moreover,  to  be  compelled  to 
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(a)  6  Car.  &  Payne,  15 ;   ante, 
vol.  ii.  p.  829. 
(6)  6  T.  R.  326. 


(c)  The  expression  used  in  Salk. 

"  per  annum" 

(<*)  Cutler  v.  Powell. 
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continue  in  the  service  of  the  bankrupt  until  the  expiration 
of  the  year,  although  the  bankrupt  has  no  means  of  paying 
them.  By  the  48th  section  of  the  late  Bankrupt  Act  (a), 
where  any  bankrupt  is  indebted,  at  the  time  of  issuing  the 
commission  against  him,  to  any  servant  or  clerk,  in  respect 
of  wages  or  salary,  the  commissioners  may  order  so  much 
as  is  due,  not  exceeding  six  months'  wages  or  salary,  to  be 
paid  out  of  the  estate ;  and  such  servant  and  clerk  is  at 
liberty  to  prove  under  the  commission  for  any  sum  exceed- 
ing that  amount.  If  the  construction  put  upon  this  section 
be,  that  the  commissioners  may  pay  the  servant  or  clerk  his 
wages  due  in  respect  of  six  months'  service  antecedent  to 
the  then  current  term  of  his  contract,  the  section  will  hardly 
have  any  application  at  all ;  for  there  are  rarely  any  arrears 
in  the  payment  of  salaries  to  clerks  and  servants.  It  seems 
to  be  contemplated  that,  upon  the  issuing  of  the  commis- 
sion, the  contract  is  dissolved,  so  as  to  make  the  salary,  pro 
ratft,  due  at  the  time  of  the  commission. 


Lord  Den  man,  C.  J. — This  is  a  question  of  such  very 
great  importance,  that  we  had  better  take  a  little  time,  iu 
order  that  it  may  be  thoroughly  considered. 

Cur.  adv.  vult. 

On  a  subsequent  day  in  the  term,  Lord  Den  man,  C.  J., 
delivered  the  judgment  of  the  Court.  After  shortly  stating 
the  facts  of  the  case,  his  lordship  proceeded  : 

It  appeared  to  me  that  the  salary  was  not  due  at  the  time 
of  issuing  the  commission ;  that  the  certificate  was,  there- 
fore, no  bar ;  and  that  the  plaintiff  was  entitled  to  recover 
on  the  quantum  meruit  for  that  part  of  the  second  year 
during  which  he  acted  as  clerk,  the  jury  agreeing  with  me 
in  opinion,  that  his  ceasing  so  to  act  because  his  master 


(a)  6  Geo.  4,  c.  16. 
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ceased  to  carry  on  the  business,  proved  a  dissolution  of  the 
contract  by  mutual  consent. 

A  new  trial  was  moved  for  on  the  ground  that  the  act  of 
bankruptcy,  or  at  least  the  commission,  operated  ipso  facto 
as  a  dissolution  of  all  contracts,— a  proposition  for  which  no 
authority  was  cited.  But  the  learned  counsel  referred  to 
the  48th  section  of  the  Bankrupt  Act,  (which  enables  the 
commissioners  to  pay  all  servants  of  the  bankrupt  such  wages 
as  may  be  due  at  the  time  of  the  commission,)  as  proving  that 
contracts  of  hiring  and  service  were  considered  to  be  there- 
by terminated ;  and  he  urged  the  great  inconvenience  and 
hardship  on  merchants  who  become  bankrupts,  if  they 
should  continue  all  their  lives  liable  to  the  numerous  per- 
sons whom  they  may  have  been  compelled  by  misfortune 
to  discharge  from  their  employ. 

But  we  are  of  opinion  that  this  section  only  operated  to 
legalise  the  humane  practice  which  prevailed  before  the 
passing  of  the  act,  of  paying  clerks  and  servants  full  six 
months'  wages  out  of  the  estate,  and  that  it  has  made  no 
alteration  in  the  legal  effect  of  the  contract  of  hiring ;  and 
consequently,  that  as  the  wages  had  not  become  due  at  the 
time  of  the  commission,  either  by  efflux  of  time,  or  by  a 
dissolution  of  the  contract,  the  bankrupt's  certificate  forms 
no  defence  to  this  action.  It  may  be  added,  that  the  incon- 
venience apprehended  is  not  likely  to  occur  often,  as  per- 
sons in  the  plaintiff's  situation  must  be  expected  to  avail 
themselves  of  the  section  above  referred  to. 
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Rule  refused  (a). 


(a)  The  words  of  the  48th  sec- 
tion of  the  Bankrupt  Act  seem  to 
be  scarcely  capable  of  bearing  such 
a  construction  ns  would  ''operate 
to  legalize  the  humane  practice 
which  prevailed  before  the  act/' 
for  the  words  seem  to  extend  only 


to  the  case  of  wages  due  in  point 
of  law,  whereas  the  practice,  it  is 
conceived,  was  to  pay  to  servants 
and  clerks  their  wages  in  full,  (to 
the  extent  of  six  months'  wages,) 
without  regard  to  their  strict  legal 
position. 
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1834.         The  King  v.  The  Company  of  Proprietors  of  the  Liver- 
pool Exchange. 

X  HE  proprietors  of  the  Liverpool  Exchange  were  rated 
to  the  relief  of  the  poor  of  the  parish  of  Liverpool,  as 
owners  and  occupiers,  at  2s.  4d.  in  the  pound,  upon  an  an- 
nual sum  of  1200/.,  for  their  public  news-room  in  the  Ex- 
change Buildings,  and  the  conveniences  and  improvements 
thereof,  and  the  privileges  thereto  annexed  or  appertain- 
ing; and  upou  appeal  against  this  rate,  the  Liverpool 
Borough  Sessions  confirmed  it,  subject  to  the  opinion  of 
this  Court  upon  the  following  case : 

The  appellants  were  incorporated  for  the  purpose  of 
erecting  an  Exchange  at  Liverpool,  by  42  Geo.  3,  c  lxxi. 

By  the  6th  section  it  was  enacted,  inter  alia,  that  two  or 
the  Company    more  rooms  should  be  provided  in  the  intended  buildings, 

which  should  be  used  as  public  rooms  for  the  purpose  of 


By  an  act  in- 
corporating 
certain  per- 
sons for  the 
purpose  of 
erecting  an 
exchange  in 
L.>  it  is  en- 
acted that 
the  Company 
shall  provide 
two  rooms  to 
be  used  as 
public  rooms 
for  the  pur- 
pose of  trans- 
acting such 
commercial 
business  as 


proper;  such 
rooms  to  be 
provided,  out 
of  the  yearly 
profits  of  the 
undertaking, 
with  such 
articles  as 


transacting  such  business  respecting  trade  and  commerce, 
as  the  company  of  proprietors  should  think  proper ;  and 
that  such  rooms  should,  out  of  the  yearly  or  other  income  to 
arise  from  the  profits  of  the  undertaking,  be  furnished  and 
die  Conmanv  Prov*ded  w'*n  8UC^  necessary  and  other  articles  as  the  Corn- 
shall  direct;  pany  should  from  time  to  time  direct;  and  that  the  Com- 
pany, their  successors  or  assigns,  should  have  admission 
to  such  rooms  free  from  any  further  individual  expense,  but 
subject  to  such  regulations,  at  such  times,  and  in  such 
manner,  as  the  Company  should  from  time  to  time  order 

and  direct, 
news-room, 

which  they  provide  with  newspapers,  &c. ;  in  which  public  notice  is  given  of  com- 
mercial and  nautical  information,  by  a  servant  of  the  Company  employed  to  collect 
it,  and  to  which  non-proprietors  are  admitted  upon  payment  of  a  certain  sum  an- 
nually. Stock  in  trade,  profits,  and  other  personal  property  are  not  ratable  in  L.,  but 
property  is  there  rated  according  to  its  fair  annual  value  to  let. 

Held,  that  the  Company  are  ratable  for  the  room  at  its  annual  value  to  let,  with 
reference  not  only  to  its  situation,  size,  and  accommodations,  as  a  news-room,  but  also 
to  its  attendant  revenue  from  the  annual  subscriptions. 

But  they  are  not  ratable  in  respect  of  the  value  of  the  privilege  of  the  proprietors 
attending  free  of  charge,  although  by  a  regulation  of  the  Company,  proprietors  not  at- 
tending are  entitled  to  receive  the  same  sum  in  respect  of  their  share  that  is  paid  by 
ordinary  subscribers. 

Any  advantages  attendant  upon  a  building,  which  would  enable  the  owner  to  let  it  at 
a  higher  rent,  may  be  taken  into  the  account  in  estimating  its  ratable  value. 


to  be  open  to 
the  proprie- 
tors, and  not 
to  be  alien- 
able.   The 
Company 
make  and 
furnish  a 
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By  section  7,  the  Company  are  authorized  to  sell,  let,  or         1334. 

dispose  of  any  of  the  lands  and   premises  purchased  by      v^v^-/ 

them  under  the  powers  of  the  act,  and  which  should  not  v 

be  deemed  necessary  for  the  purposes  aforesaid,  or  of  any  Proprietors  of 

r    1       .     -i  i-  ,  111         Liverpool 

part  or  parts  of  the   buildings   to   be  erected   under   the    Exchange. 

powers  of  the  act,  except  such  as  were  intended  to  be  ap- 
propriated for  public  rooms  and  accommodations  in  the 
manner  specified. 

By  section  8  it  was  enacted,  that  the  property  in  the 
concern,  and  in  the  lands  purchased,  and  the  buildings  and 
the  profits  arising  therefrom,  should  be  vested  in  the  com- 
pany of  proprietors,  and  that  they  should  respectively  be 
entitled  thereto,  in  shares  and  proportions,  according  to 
the  amount  of  their  subscriptions,  subject  to  the  conditions 
in  that  act  contained,  or  thereafter  to  be  agreed  upon  by 
the  Company. 

The  undertaking  was  divided  into  800  shares,  and  the 
buildings  were  finished  in  1808.  There  are  two  large 
public  rooms  for  commercial  purposes,  as  directed  by  the 
act,  one  of  which  is  let  by  the  Company  to  the  under- 
writers of  Liverpool,  and  rated  in  their  hands.  The  other 
room,  which  is  called  "The  Exchange  News-room,"  is 
held  by  the  Company,  by  whom  it  has  been  fitted  up  and 
furnished,  and  is  supplied  with  newspapers  and  periodical 
literary  and  commercial  publications.  There  are  a  master 
and  several  assistants,  paid  by  the  Company.  It  is  the 
duty  of  the  master  to  obtain  the  earliest  account  of  the 
arrival  of  vessels,  and  other  nautical  information,  and  to 
communicate  it  by  public  notice  to  the  persons  frequenting 
the  room. 

The  following  bye-laws  or  regulations  have  been  duly 
made  under  the  authority  of  the  act  of  parliament : 

That  non-proprietors  be  permitted  to  subscribe,  upon 
payment  of  3/.  35.  per  annum. 

The  each  proprietor  not  attending  the  room,  receive  the 
annual  sum  of  3/.  3s,  in  respect  of  each  share. 
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Those  proprietors  who  have  held  more  shares  than  one, 
and   have  frequented  the  news-room,  have  received  three 
v.  guineas  in  respect  of  each  share  above  one,  and  the  pro- 

J?PIMtpooL  prietors  not  using  the  news-room  have  been  paid  three 
Exchange,  guineas  on  each  share.  Annual  subscribers,  not  being 
proprietors,  have  paid  three  guineas  a  year,  and  proprietors 
have  been  admitted  to  use  the  room  free  of  charge,  but 
they  have  not  received  the  three  guineas  in  respect  of  the 
shares,  as  proprietors  of  which,  they  were  admitted. 

Stock  in  trade,  profits,  and  other  persona)  property,  are 
not  rated  in  the  parish  of  Liverpool.  The  rate  in  that 
parish  is  laid  upon  the  principle  of  taking  the  fair  annual 
value  of  the  property  to  let 

The  Exchange  news-room,  if  let  simply  with  reference  to 
its  situation,  size,  and  accommodations,  as  a  news-room, 
and  without  reference  to  its  attendant  revenue,  as  above 
stated,  is  of  the  annual  value  of  600/.  only. 

The  appellants  contend,  that  the  assessment  upon  the 
Company  should  be  reduced  to  that  sum  ;  and  if  the 
Court  be  of  that  opinion,  the  same  is  to  be  reduced 
accordingly. 

If  the  Company  are  ratable  in  respect  of  profits,  but 
the  value  of  the  privilege  of  those  proprietors  who  attend 
the  room  is  not  to  be  included  therein,  the  room  is  of 
the  value  of  1000/.,  and  the  assessment  should  be  reduced 
to  that  sum. 

If  the  Company  are  ratable  in  respect  of  their  annually 
divisible  profits  derived  from  the  room,  according  to  the 
sum  for  which  the  room  would  let,  with  its  whole  attend- 
ant revenue,  (including  in  the  calculation  of  the  amount  of 
such  revenue,  the  sum  of  three  guineas  in  respect  of  each 
proprietor,  who  uses  the  room,   and  therefore  does  not 
receive  the  three  guineas  to  which  he  would  otherwise  be 
entitled  ;)  the   news-room   in   question   is  worth  the  in- 
nual  sum  of  1200/.  *  and  iu  such  case  the  rate  is  to  be 

0 

confirmed. 
The  case  was  argued  in  last  Easter  term. 
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Alexander  in  support  of  the  order  of  sessions.    The  rate         1334. 
ought  to  stand  at  the  full  amount.     The  room  is  ratable       V-P*v7fci' 
at  its  clear  annual  value,  taking  into  consideration  its  situ-  v. 

ation  and  other  advantages.     The  argument  that  the  rate   Proprietors  of 

00  Liverpool 

ought  to  be  reduced  to  600/.,  the  amount  at  which  it  would     Exchange. 

let  with  reference  simply  to  its  situation,  size,  and  accom- 
modations as  a  news-room,  proceeds  upon  the  supposition 
that  the  revenue  beyond  that  amount  arises  in  respect  of 
personal  property.  But  upon  reference  to  the  act,  it  will 
be  found  that  the  newspapers  and  other  property  in  the 
room,  are  inseparable  from  the  realty,  for  the  Company  are 
required  to  furnish  the  room  with  them.  It  is  not  in  the 
same  situation  as  an  ordinary  news-room,  for  under  the  act 
it  could  only  be  used  as  a  public  news-room.  Therefore 
in  estimating  its  value  for  the  purpose,  the  profits  of  the 
room  as  a  public  news-room  supplied  with  newspapers,  &c. 
may  be  taken.  In  Rex  v.  St.  Nicholas,  Gloucester  (a),  the 
mayor  and  burgesses  of  Gloucester  having  been  rated  for  a 
machine-house,  to  which  a  machine  for  weighing  waggons 
in  the  street  was.  appurtenant,  at  an  amount  in  which  the 
profits  of  the  machine  were  included,  the  Court  held  the 
rate  good  ;  and  Wille$,J.9  in  giving  bis  judgment,  put  this 
case:  "If  a  billiard-table  stand  in  a  house,  and  a  house 
should  in  respect  of  such  table  let  at  a  higher  sum,  it  would 
be  ratable,  while  the  table  continued  there,  and  was  so  let 
at  the  advanced  rent."  Both  the  case  decided  and  that  put 
by  Mr.  Justice  Willes  seem  to  apply  strongly  to  this  case. 
So  long  as  the  annexed  things  remain  and  increase  the  value, 
the  property  must  be  rated  at  the  increased  value.  Rex  v. 
Hogg  (b),  Rex  v.  The  New  River  Company  (c),  Observa- 
tions of  Lord  EUenborough(d),  Rex  v.  Bradford,  (e).  In 
estimating  the  amount  of  the  profits,  the  value  of  the  pri- 
vilege of  the  proprietors  who  use  the  rooms  ought  to  be 
estimated  ;  for  in  effect  they  pay  for  liberty  to  attend  three 

(a)  Cald.  262 ;  Bolt's  P.  L.  163.  (c)  1  Maule  &  Selw.  503. 

(6)  1  T.  R.  721 ;  1  Bott's  P.  L.  (d)  Ibid.  508. 

177.  (c)  4  Maule  &  Selw.  317. 
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1884.        guineas,  in  the  same  manner  as  the  ordinary  subscribers, 

^s"^*/      inasmuch  as  they  would  otherwise  be  entitled  to  receive 
The  Ki»g       , 

Vm  that  sum. 

Proprietors  of 
Liverpool 
Exchange.        G.  Henderson,  contra.     The  correct  amount  at  which  to 

rate  the  building  is  the  sum  for  which  it  would  let,  taking 
into  consideration  its  situation  and  advantages,  without  the 
personal  property, — which  sum  is  stated  to  be  600/.  It  is 
the  room,  not  the  revenue,  which  is  ratable.  The  Company 
are  certainly  precluded  by  the  act  from  letting  the  room, 
and  are  bound  to  fit  it  up  and  furnish  it  as  a  news-room ; 
but  still  the  principle  of  the  ratiug,  (to  which  there  is  no 
reference  in  the  act,)  must  be  the  same.  The  principle  is 
correctly  laid  down  by  Mr.  Justice  Bayley  in  Rex  v.  Bir- 
mingham Gas  Light  Company  (a),  where  he  says,  "  I  am  of 
opinion  that  the  Company  ought  to  be  assessed,  not  at  a 
sum  equal  to  the  annual  profits  of  their  trade,  but  at  that 
sum  which  the  buildings,  trunks,  and  pipes  would  produce 
to  them  if  let  at  an  annual  rent  to  persons  willing  to  carry 
on  the  trade,  or  that  rent  which  the  Company  would  be 
forced  to  pay  if  the  premises  were  not  their  own  property.'1 
According  to  the  argument  in  support  of  this  rate,  the 
revenue  derived  by  this  Company  beyond  the  value  of  the 
room  to  let  to  another  person  willing  to  carry  them  on, 
may  be  rated.  The  revenue  must  depend  on  the  success 
of  the  undertaking,  which  will  depend  upon  the  good 
management  of  the  institution,  and  upon  a  variety  of  other 
causes  independent  of  the  room  itself.  The  subscriptions 
which  form  the  revenue  are  not  given  simply  for  the  advan- 
tage of  using  the  room,  but  for  the  information  to  be  gained 
there,  and  the  reading  of  newspapers,  8cc.  The  owner  of 
an  ordinary  news-room  is  not  ratable  in  respect  of  the 
revenue  which  he  derives  from  subscriptions ;  and  there  is 
nothing  in  the  act  to  put  the  subscriptions  to  this  news- 
room upon  a  different  footing,  as  regards  ratability,  from 
subscriptions  to  an  ordinary  news-room.     All  the  cases 

(a)  2  Dowl.  &  Ryl.  734 ;  1  Barn.  &  Cressw.  511. 
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which  have  been  cited  are  distinguishable  from  that  now 

before  the  Court     Hex  v,  67.  Nicholas,  Gloucester,  was     ,_   „ 

decided  upon  the  ground  that  the  machine  was  a  part  of  v. 

the  freehold ;  and  the  freehold,  including  the  machine,  was  ProP"etors  °* 
*  .       .       .  Liverpool 

not  rated  beyond  the  sum  at  which  it  might  have  been  let.  Exchange, 
Here,  the  freehold,  of  which  the  newspapers,  &c.  cannot 
form  a  part,  is  of  the  value  of  only  600/.  a  year.  In  Rex 
v«  H°gg»  the  carding  machine  was  a  part  of  the  house,  and 
part  of  the  subject-matter  of  the  demise.  Rex  v.  Brad- 
ford U  clearly  distinguishable.  There,  the  decision  turned 
in  effect  upon  the  amount  of  the  rent  reserved  for  the 
canteen.  It  is  perfectly  clear  that  a  room  of  dimensions 
similar  to  those  of  this  news-room,  and  possessed  of  similar 
advantages,  might  be  had  for  600/.  a  year.  This  room, 
therefore,  ought  not  to  be  rated  at  a  greater  amount. 

Cur.  adv.  vult. 

Little  dale,  J.  (a)  in  this  term  delivered  the  judgment 
of  the  Court  as  follows : — 

The  question  in  this  case  is,  whether  the  news-room  of 
the  Liverpool  Exchange  is  to  be  rated  at  such  a  sum  as  it 
would  let  for  considering  its  situation,  size,  and  accommo- 
dation, without  reference  to  the  revenue  derived  from  it  in 
consequence  of  the  42  Geo.  3,  c.  71,  or  whether  that 
revenue  is  to  be  included.  In  the  course  of  the  argument 
the  cases  of  Rex  v.  Jlogg(b),  Rex  v,  St.  Nic/wlas,  Glouces- 
ter(c),  Rex  v.  New  River  Company  (d),  Rex  v.  Bradford  (e), 
Rex  v.  Birmingham  Gas  Light  and  Coke  Company  (f), 
amongst  others,  were  cited.  These  cases  establish  the 
principle  that  the  advantages  attendant  upon  a  building,  in 
respect  either  of  its  situation  or  of  the  mode  of  its  occu- 

(a)  Lord  Dentnan,  C.  J.,  was  at         (c)  Cald.  262. 
the  Privy  Council  during  the  argu-  {d)  1  Maulc  &  Selw.  508. 

men*,  (c)  4  Maule  &  Selw.  317. 

(ft)  1  T.  R.  721;  1  Bott's  P.L.  (/)  2  Dowl.  &  Ryl.  735;    1 

177.  Barn.  &  Cressw.  51 1. 
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18S4.         pation,  are  to  be  taken  into  the  account  in  estimating  its 

^phvt^/      ratable    annual  value,  wherever    those  advantages  would 

v,  enable  the  owner  of  the  building  to  let  it  at  a  higher  rent 

Proprietors  of  than  jt  wouy  otherwise  fetch ;  but  not  the  profits  of  a 
Liverpool  #  m  m7  r 

Exchange,     trade  carried  on  in  the  building,  and  not  enhancing   its 

rent.  The  news-room  in  question  has  certain  advantages 
and  an  attendant  revenue  in  consequence  of  the  act  of 
parliament  referred  to,  under  which  act  it  must  always  have 
those  advantages  and  an  attendant  revenue,  though  the 
amount  of  it  may  be  more  or  less,  from  various  circum- 
stances; but  it  must  be  a  public  room  at  all  times,  by 
the  express  provisions  of  the  act.  The  circumstance  of 
its  being  a  public  room  permanently  under  the  act  gives  it 
the  advantages  which  it  has,  and  as  it  cannot  be  let  as  a 
private  news-room,  or  as  a  room  for  any  purpose  which 
excludes  the  public,  it  seems  absurd  to  consider  it  in  that 
light  for  the  sole  purpose  of  rating  it.  As  long  as  it  con- 
tinues one  of  the  rooms  mentioned  in  the  sixth  section  of 
the  act,  so  long  the  advantages  alluded  to  must  be  attached 
to  it,  and  must  be  taken  into  the  amount  in  estimating  its 
annual  value.  The  next  question  is,  whether  the  value  of 
the  proprietors'  privilege  is  to  be  taken  into  consideration  ? 
Now  the  act  by  the  same  sixth  section  expressly  provides 
that  the  proprietors  shall  have  admission  free  from  any 
further  or  individual  expense.  If,  therefore,  any  one  were 
to  hire  the  room,  he  would  not  charge  any  thing  to  a  pro- 
prietor for  his  individual  use  of  it ;  and  this  being  so,  we 
think  that  the  value  of  the  proprietors'  privilege  cannot  be 
taken  as  part  of  the  annual  value.  Upon  the  whole  we 
are  of  opinion  that  the  assessment  must  be  reduced  to  the 
sum  of  1000/.,  which  is  found  by  the  case  to  be  the  value, 
according  to  the  principle  of  taking  the  fair  annual  value  of 
the  property  to  be  let,  estimated  as  we  have  already  stated. 

Rule  absolute,  to  alter  rate  accordingly. 
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The  King  v.  Seward  and  others. 

INDICTMENT  for  a  conspiracy.  The  first  count  alleged,  a  conspiracy 

that  on  13th  November,  3  Will.  4,  at  the  parish  of  Chatteris,  t0  Pr.ocure  a 

'  '  r  m       marriage  be- 

in  the  Isle  of  Ely,  one  JR.  B.  Spriggs  was  a  poor  unmarried  tween  poor 

man,  and  unable  to  maintain  himself  and  any  poor  woman  fe^^rishes 
whom  he  should  marry,  and  that  his  place  of  settlement  for  tlie  purpose 
then  was  and  is  in  St.  Ives,  Huntingdonshire ;  and  that  one  tj,e  parjsh  of 
Sarah  Brittin,  at  the  parish  of  Chatteris  aforesaid,  then  and  the  woman 
until  her  marriage  was  a  poor  unmarried  woman,  legally  the  other  pa- 
settled  in  and  actually  chargable  to  the  parish  of  Chatteris ;  j^^^  *" 
that  Seward,  Hemmington  and  Skeels,  of  the  parish  of  Chat-  offence,  unless 
teris,  well  knowing  the  premises,  and  unlawfully  &c.  con-  wei^Vw?llin* 
spiring  to  exonerate  the  parishioners    and   inhabitants  of  to  marry,  or 
Chatteris  from  the  charge  and  expense  which  might  ensue  0r fraudulent 

to  them  from  the  said  Sarah  as  a  poor  person,  and  then  »««»» ofbring- 

.  ...  ing  about  the 

having   a  legal   settlement  in   Chatteris,    and    unjustly  to  marriage  were 

aggrieve  the  parishioners  and  inhabitants  of  St.  Ives,  and  X^q^sJ^lc« 
to  burthen  them  with  the  maintenance  of  the  said  Sarah,  to  exonerate 
unlawfully  &c.  did  conspire  (for  the  wicked  intent  and  pur-  8pective  bur- 
poses  aforesaid)  to  cause  and  procure  a  marriage  to  be  had  then  of  main- 
taining a  pau- 
and  solemnized  between  the  said  R.  B.  Spriggs  and  Sarah,  per,  not  at  the 

(they  the  said  JR.  B.  Spriggs  and  Sarah  then  being  respec-  *™e  ^.^JJ^ 
tively  such  poor  persons  of  the  several  parishes  aforesaid) ;  to  throw  the 
and  that  Seward,  Hemmington  and  Skeels,  in  pursuance  of  JJothernamh 

such  conspiracy  &c.  between  them  had,  the  better  and  more  by  means  not 

in  themselves 
effectually  to  complete  and  perfect  such  wicked  and  unlaw-  onlawful  is 

ful  combination  &c,  did  promise  the  said  R.  B.  Springs  not  indictable. 

.  ,       In  such  an 

and  Sarah,  that  they  would  pay  for  a  marriage  licence,  and  indictment,  a 

all  other  expenses  in  and  about  the  marriage  between  R.  B.  statement  that 
r  °  the  woman 

Spriggs  and  Sarah,  and  also  that  they  would  give  him  3/.  was  a  poor 
if  he  would  marry  the  said  Sarah.     By  reason  whereof  the  ^oman  wjtn 
said  JR.  B.  Spriggs  was  prevailed  upon  by  the  defendants  child,  is  not 

.  ii-i  1  equivalent  to 

to  consent  and  agree,  and  did  consent  and  agree  to  marry  a  statement  of 

her  the  said  Sarah,  and  did  afterwards  marry  her,  he  the  ac?"al  cnarg- 

.         ability. 

said  JR.  JB.  Spriggs,  before  and  at  the  time  of  the  conspiracy 
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1834.  &c*>  and  until  and  at  and  after  the  time  of  the  marriage, 
being  a  poor  person,  and  not  having  a  legal  settlement  in 
Chatteris,  but  having  a  legal  settlement  in  St.  Ives;  and  the 
Siward.  8ajd  Sarah,  before  and  at  the  time  of  the  combination  &c., 
and  until  the  marriage,  being  a  poor  person,  having  a  legal 
settlement  at  and  being  actually  chargable  to  the  parish  of 
Chatteris.  By  means  whereof  the  parishioners  and  inhabit- 
ants of  St.  Ives  have,  from  the  time  of  the  marriage,  been 
put  to  great  charges  and  expenses,  and  are  likely  to  be  put 
to  further  charges  in  and  about  the  maintenance  of  the  said 
Sarah,  to  the  great  damage  &c. 

The  second  count  was  similar  to  the  first,  except  that  the 
overt  act  alleged,  was  a  promise  to  give  B*  B.  Spriggs  3l. 
if  he  would  marry  the  said  Sarah,  omitting  the  promise  to 
pay  for  the  marriage  licence  and  other  expenses. 

The  third  count  charged  a  conspiracy  as  before,  and 
alleged,  that  in  pursuance  of  that  conspiracy,  R.  B.  Spriggs 
and  Sarah  were  married  together,  according  to  the  rites 
and  ceremonies  of  the  Church  of  England;  and  that  Sew- 
ard, Hemmington  and  Skeels,  after  such  marriage  as  last 
aforesaid,  on  12th  December,  1832,  by  colour  and  pretence 
of  that  marriage,  caused  the  said  Sarah  to  be  removed,  as 
the  wife  of  Spriggs,  to  the  parish  of  St.  Ives,  as  being  the 
place  of  the  last  legal  settlement  of  Spriggs,  by  virtue  of  a 
certain  order  of  removal.     By  meaus  whereof  &c. 

The  fourth  count  stated  that  Spriggs  was  a  poor  unmar- 
ried man,  and  unable  to  maintain  himself  and  any  woman 
.  whom  he  might  marry,  and  that  his  settlement  was  in  St. 
Ives;  and  that  Sarah  was  a  poor  unmarried  woman  with 
child,  and  until  her  marriage  was  settled  in  Chatteris ;  and 
charged  that  the  defendants,  conspiring  to  exonerate  the 
parishioners  of  Chatteris  from  the  charge  and  expense  that 
might  enure  to  them,  in  consequence  of  the  said  Saruh,  as 
a  poor  person,  being  an  unmarried  woman  with  child,  and 
then  having  a  legal  settlement  in  the  parish  of  Chatteris, 
and  unjustly  to  charge  and  burthen  the  parishioners  of  St. 
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Ives  with  the  maintenance  of  the  said  Sarah,  she  being  such         1834. 
poor  unmarried  woman  with  child,  and  with  the  charges 
and  expenses  of  the  confinement  and  lying-in  and  delivery  of  v. 

the  said  Sarah,  unlawfully  and  wickedly  combined,  con-  eward. 
spired,  confederated,  agreed  and  met  together,  for  the  pur- 
pose last  aforesaid ;  and  being  so  met,  did  wrongfully  and 
unlawfully!  and  for  the  purpose  last  aforesaid,  cause  and 
procure  Spriggs  (he  being  then  and  there  such  poor  unmar- 
ried man,  and  having  his  last  legal  settlement  in  the  parish 
of  St.  Ives)  to  intermarry  with  the  said  Sarah,  (she  being 
then  such  poor  unmarried  woman  with  child,  and  before 
and  until  her  marriage  such  inhabitant  of  the  parish  of 
Chatteris  as  last  aforesaid) ;  that  in  pursuance  of  such  com- 
bination and  conspiracy  of  the  said  defendants,  Spriggs  and 
Sarah  afterwards  iutermarried,  and  Spriggs  took  Sarah  to 
wife.    By  means  whereof  &c. 

The  fifth  and  last  count  was  similar  to  the  first,  adding, 
that  the  defendants  did  pay  for  a  marriage  licence  and  other 
expenses  of  the  marriage,  and  did  give  Spriggs  the  said  sum 
of  Si.  to  induce  and  prevail  on  him  to  marry. 

The  defendants  having  been  convicted  upon  the  trial  of 
this  indictment,  Sir  J.  Scarlett,  in  the  course  of  the  last 
term,  moved  in  arrest  of  judgment,  on  the  ground  that  it 
did  not  appear  upon  the  face  of  the  indictment  that  the 
parties  were  unwilling  to  marry,  or  that  any  fraud  or  force 
was  employed  to  bring  about  a  marriage  which  the  parties 
would  not  otherwise  have  entered  into;  and  he  cited  1  East's 
Pleas  of  the  Crown,  46 1.  The  Court,  after  taking  time  to 
consider,  granted  a  rule  nisi;  against  which, 

Biggs  Andrews  and  jP.  Kelly,  now  shewed  cause.  The  first 
and  second  counts  of  the  indictment  state  that  the  overseers 
promised  to  give  Spriggs  a  sum  of  money  if  he  would  marry, 
by  reason  whereof  Spriggs  was  prevailed  upon  to  consent  to 
marry.  It  is  not  necessary  to  say  in  direct  terms,  that  the 
parties  were  actually  unwilling.    [Lord  Denman,  C.  J.  In 
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1834.  the  case  cited  in  1  East's  Pleas  of  the  Crown  (a),  it  was 
held,  that  though  a  marriage  was  brought  about  by  over- 
seers, in  order  to  throw  the  burthen  of  maintaining  a  pauper 
Seward,  upon  another  parish,  and  though  money  was  given  by  them 
to  the  man  to  induce  him  to  marry,  yet  if  the  parties  were 
themselves  willing  to  marry,  the  overseers  were  not  indict- 
able ;  for  he  held  it  necessary  to  support  an  indictment  for 
a  conspiracy  to  bring  about  a  marriage, — an  act  in  itself  law- 
ful,— to  shew  that  the  defendants  had  made  use  of  some  vio* 
lence,  threat,  or  contrivance,  or  used  some  sinister  means  to 
procure  the  marriage  without  the  voluntary  consent  or  in- 
clination of  the  parties  themselves.]  The  conspiring  to  do 
an  act  lawful  in  itself  for  the  purpose  of  injuring  another, 
is  an  indictable  offence.  [Lit  tied  ale,  J.  If  parties  conspire 
to  do  an  unlawful  act,  or  a  lawful  act  by  unlawful  means, 
this  is  a  conspiracy,  for  which  they  may  be  indicted ;  but 
that  is  not  so  where  the  parties  conspire  to  do  a  lawful  act, 
for  the  purpose  of  injuring  another.]  The  indictment,  pro- 
perly considered,  is  not  for  a  conspiracy  to  procure  a  mar- 
riage between  the  paupers,  but  for  conspiring  unlawfully  to 
remove  a  burthen  from  their  own  parish,  and  unlawfully 
to  charge  the  other  parish.  This  is  of  itself  an  indictable 
offence,  and  it  would  be  sufficient  in  an  indictment  for  such 
a  conspiracy,  to  charge  the  illegal  conspiracy,  without  stating 
the  means  by  which  the  object  was  intended  to  be  brought 
about;  Rex  v.  Grill (b).  [Taunton,  J.  If  the  count  charges 
a  conspiracy  generally,  and  then  sets  forth  means  which  are 
innocent,  it  will  not  be  intended  that  there  are  other  acts, 
capable  of  being  proved  in  evidence,  which  will  support 
the  general  charge.  That  would  be  a  trap  to  bring  a 
defendant  into  Court  without  being  prepared  to  defend  him- 
self.] It  is  not  usual,  nor  is  it  necessary,  to  state  all  the 
overt  acts.  [Lord  Denman,  C.  J.  But  when  overt  acts  are 
stated,  some  of  them  must  be  unlawful.]     The  act  of  in- 

(a)  Res  v.  Fowler  and  others,  Taunton  spring  assizes,  1788,  cor.  Bulkr,J. 

(b)  2  Barn.  &  Alders.  204. 
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during  a  pauper  of  another  parish  to  marry  a  woman  settled 
in  the  defendant's  parish,  who,  as  the  fourth  count  alleges, 
was  "  a  poor  unmarried  woman  with  child,"  and  therefore 
under  35  Geo.  3,  actually  chargable  to  the  defendant's 
parish,  for  the  purpose  of  charging  the  other  parish,  is  an  un- 
lawful act.  [Taunton,  J.  You  are  mistaken  in  your  law  upon 
the  35  Geo.  3.  In  Rex  v.  Holm  (a),  it  was  expressly  de- 
cided, that  an  order  of  removal  was  bad,  which  stated  only 
that  the  party  removed  was  a  poor  unmarried  woman  with 
child,  without  stating  also  that  she  was  chargable.]  It 
is  prima  facie  evidence  of  chargability,  and  that  would 
be  insufficient  in  an  order  of  removal,  in  which  the  justices 
are  bound  to  find  that  the  pauper  is  actually  chargable,  but 
it  is  sufficient  for  the  purposes  of  this  indictment.  [Lord 
Denman,  C.  J.  Prim&  facie  chargability  may  perhaps  be 
sufficient  to  supply  an  illegal  motive.]  It  is  not  necessary 
that  any  unlawful  overt  act  should  be  set  out.  A  complete 
offence  is  charged,  and  that  charge  cannot  be  vitiated  by 
the  want  of  setting  out  the  unlawful  means  of  carrying  the 
conspiracy  into  effect.  It  need  not  be  averred  that  that 
which  the  parties  conspired  to  do,  has  been  done  at  all ; 
Regina  v.  Best  (6),  and  Russell  on  Crimes,  561. 


The  King 

v. 
Seward. 


Sir  J.  Scarlett  was  not  called  upon  to  support  his  rule. 


Lord  Denman,  C.J. — No  indictment  for  a  conspiracy 
can  be  maintained  unless  it  charge  that  the  defendants  con- 
spired to  do  an  unlawful  act,  or  to  do  a  lawful  act  by  un- 
lawful means ;  and  I  see  neither  of  these  requisites  here. 
The  charge  here  is,  that  the  defendants  conspired  to  exone- 
rate the  parishioners  of  Chatteris,  and  to  charge  and  burthen 
the  parish  of  St.  Ives  with  the  maintenance  of  a  person  then 
settled  in  the  parish  of  Chatteris.  It  is  not  unlike  a  charge 
of  conspiring  to  hire  out  a  boy  into  another  parish  for  the 
purpose  of  exonerating  their  own  parish — an  act  which  it 
cannot  be  contended  would  be  unlawful.    When  the  charge 

(o)  11  East,  381.  (6)  1  Salk.  174. 
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1834.        is  that  it  was  intended  to  do  the  act  by  unlawful  mems,  it 
must  appear  how  those  means  are  unlawful*     In  Regina  v. 
Best  and  another  (a),  the  charge  was,  that  the  defendants 
Seward.      conspired  falsely  to  charge  one  H.  with  being  the  father  of 
a  bastard  child,  of  which  such  a  woman  was  pregnant ;  and 
it  was  held  that  the  conspiracy,  being  falsely  to  charge  a 
person  with  an  ecclesiastical  offence,  was  the  gist  of  the 
indictment,  and  that  though  nothing  were  done  in  prosecu- 
tion of  it,  it  was  a  complete  and  consummate  offence  in 
itself.     In  Rex  v.  Spragg  and  another  (6),  the  indictment 
charged  that  the  defendants  wickedly  and  maliciously  con- 
spired to  indict  or  cause  to  be  indicted  one  Gilmore  with  a 
capital  crime,  and  that  the  defendants,  according  to  such 
conspiracy  aforesaid,  between  them  as  aforesaid,  before  and 
afterwards,  at  a  session  of  oyer  and  terminer,  falsely,  wick- 
edly  and  maliciously,  and  without  any  reasonable  or  proba- 
ble cause,  indicted  and  caused  to  be  indicted  the  aforesaid 
Gilmore,  with  having  feloniously  counterfeited  and  forged  a 
stamp.     It  was  moved  in  arrest  of  judgment,  on  the  ground 
that  it  was  not  alleged  tit  the  charge  itself,  that  the  defend* 
ants  conspired  falsely  to  indict  Gilmore.     Lord  Mansfield, 
who  delivered  the  judgment  of  the  Court,  said  that  there 
was  no  colour  for  the  objection ;  that  if  that  had  been  a 
bare,  unexecuted  conspiracy  which  had  never  taken  effect, 
the  objection  might  have  had  more  weight,  (though  he  gave 
no  opinion  as  to  the  degree  of  weight ;)  but  that  in  that  case 
there  was  more  than  a  bare  conspiracy  without  effect,  there 
being  an  overt  act  laid,  that  the  defendants  according  to  the 
conspiracy  actually  did  falsely  &c.  indict  the  man.    The 
unlawful  execution  was  made  to  reflect  back  upon  the  con- 
spiracy.   The  present  case  does  not  resemble  either  Regjuta 
v.  Best  or  Rex  v.  Spragg. 

Littledale,  J. — I  think  that  there  is  no  sufficient 
offence  charged.  The  fourth  count  (to  which  only  I  now 
refer)  states  that  Spriggs  was  a  poor  unmarried  man,  unable 

(a)  Suprd.  (6)  2  Burr.  993. 
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to  support  himself  and  any  womftn  he  might  marry,  and  set- 
tled in  St.  Ives,  and  that  Sarah  Brittin  was  a  poor  unmar- 
ried woman  with  child,  and  settled  in  Chatteris, — without 
saying  that  she  was  a  poor  woman  chargable  to  the  parishy — 
and  then  alleges  that  the  defendants,  conspiring  to  exone- 
rate their  parish  from  the  charge  that  might  ensue  in  conse- 
quence of  such  facts,  and  to  burthen  the  parish  of  St.  Ives, 
did  combine  for  the  purpose  aforesaid,  and  being  so  met, 
did  unlawfully,  for  the  purpose  aforesaid,  procure  the  mar- 
riage. Now,  as  to  the  conspiracy  to  procure  a  marriage, 
that  is  no  offence  at  all,  and  the  indictment  does  not  state 
that  it  was  procured  by  any  means  that  were  unlawful.  If 
it  had  been  alleged  that  it  was  done  for  sinister  purposes  or 
by  unlawful  means,  the  case  would  have  been  different; 
but  there  is  nothing  of  the  kind  :  and  as  to  the  conspiracy 
to  discharge  the  parish  of  Chatteris,  and  to  throw  the  bur- 
then upon  the  parish  of  St.  Ives,  that  is  no  crime  at  all. 
They  might  well  do  that,  unless  they  brought  it  about  by 
unlawful  means. 


TheKmo 

v. 
Seward. 


Taunton,  J. — I  am  of  opinion  that  no  sufficient  crime 
is  charged.  The  mere  persuading  a  man  to  marry  is  not  in 
itself  unlawful.  It  may  be  so,  if  it  be  done  by  unfair  means. 
It  is  not  stated  that  the  parties  were  unwilling ;  nor  that 
the  marriage  was  brought  about  by  any  fraud,  stratagem 
or  concealment,  or  by  dint  of  duress,  imprisonment,  or 
threat.  No  unlawful  means  are  stated,  and  the  object  itself 
is  not  now  forbidden  by  law.  Inhabitants  may  well  meet 
together  to  exonerate  their  own  parish,  as,  for  instance,  by 
hiring  out  a  poor  boy  into  another  parish,  provided  they  do 
not  resort  to  uulawful  means. 


Williams,  J. — Upon  that  part  of  the  indictment  which 
charges  a  conspiracy  to  marry,  1  am  very  clear.  Upon  the 
fourth  count,  I  have  had,  in  the  course  of  the  discussion, 
some  doubt,  because  I  have  always  understood  that  a  con- 
spiracy might  be  a  complete  offence  without  reference  to 
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the  illegality  of  the  overt  acts.  But  upon  consideration,  I 
doubt  whether,  without  an  overt  act,  the  conspiracy  itself 
amounts  to  any  crime.  I  do  not  think  it  is  altogether  clear 
that  it  is  sufficiently  averred  that  the  woman  was  actually 
chargable.  This,  1  think,  should  distinctly  and  without 
doubt  appear. 

It  may  admit  of  a  doubt  whether  the  count  charges  a 
conspiracy  to  exonerate  the  defendants'  parish  and  to  throw 
a  burthen  on  St.  Ives.  The  first  part  of  the  count  states 
that  the  defendants,  conspiring  to  exonerate,  &c.  unlawfully 
combined  and  conspired,  for  the  purpose  last  aforesaid.  It 
may  be  a  question  whether  this  is  equivalent  to  alleging 
that  the  parties  conspired  to  do  the  act;  Rex  v.  Nield  and 
others  (a). 

Rule  discharged. 

(a)  6  East,  417. 


A  defendant, 
taken  upon  a 
capias  ad  re- 
spondendum, 
is  entitled  to 


HODGKINSON  V.  HoDGKINSON. 

Jm.NO WLES,  in  the  early  part  of  the  term,  obtained  a 
rule  to  shew  cause  why  the  defendant  should  not  be  dis- 
charged out  of  the  custody  of  the  sheriff  of  Middlesex,  on  the 

be  discharged    ground  of  an  irregularity  in  the  copy  of  the  writ  of  capias 
retWje"  tne  served  on  the  defendant ;  the  irregularity  consisting  in  a 

copy  served       variance  between  the  writ  which  was  directed  to  the  sheriff 

of  Middlesex  and  the  copy,  in  which  the  letter  /  in  Middle- 
sex was  omitted.     The  Court  granted  the  rule,  upon  the 


upon  him 
there  is  a  va- 
riance either 

or  in  the  tense  authority  of  Nicol  v.  Boyn(b),  and  Smith  v.  Crump (c). 

of  any  of  the 

words. 

As  where, 
in  a  capias, 
the  address 
was  to  the 

sheriff  of  Mid-  Scott,  812. 
dieses,  and  in 
the  copy  to  the  sheriff  of  Middcsex. 

The  Court  will  not  amend  a  defective  writ  of  capias. 


Stephen,  Serjt.,  shewed  cause.     This  is  sufficiently  a 


(6)  10  Bing.  339 ;  1  Moore  &  (c)  1  Dowl.  Prac  Ca.  519. 
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copy  to  satisfy  the  Uniformity  of  Process  Act  (a).  It  was 
not  intended  that  the  copy  should  be  a  fac  simile,  but  that 
it  should  be  substantially  a  copy.  In  Nicol  v.  Boyn,  ~  Vm 
though  the  omission  was  of  a  single  letter  only,  the  sense  of  H°DGKIN80N- 
the  words  in  the  writ  and  copy  was  different.  Here,  there 
is  no  difference  but  in  sound.  No  mistake  could  possibly 
have  been  occasioned  by  abbreviating  Middlesex  into  Mid- 
desex.  If  by  Middesex  any  thing  could  by  any  possibility 
be  understood  but  the  county  of  Middlesex,  the  discre- 
pancy might  be  material.  This  is  an  abbreviation  well 
understood,  and  therefore  as  good  as  if  the  word  were  writ- 
ten at  length. 

Knowles  contra.  If  abbreviations  are  introduced,  they 
must  be  abbreviations  commonly  known  and  used,  and 
which  the  party  to  whom  it  is  to  be  delivered  is  likely  to 
understand.  This  was  evidently  not  intended  to  be  an  ab- 
breviation. If  there  be  a  difference  either  in  the  sound  or 
in  the  sense,  the  discrepancy  is  fatal ;  Nicolv.  JBoyn,  By- 
jield  v.  Street  (ft),  Smith  v.  Crump.  In  Smith  v.  Crump, 
Parke,  J.,  said, "  If  we  were  to  enter  into  the  question  as  to 
what  is  material  and  what  is  immaterial  in  the  process,  we 
shall  have  innumerable  questions  of  that  sort  coming  before 
the  Court."  [Lord  Denman,  C.  J.  Suppose  that  the  capias 
had  been  defective  in  omitting  the  /,  and  it  had  been  in- 
serted in  the  copy,  what  then  ?]  The  capias  might  be 
amended  by  the  Court,  Byfield  v.  Street,  but  not  the  copy. 
[Taunton,  J.  I  rather  think  the  converse  is  more  true  ;  that 
the  copy  may  be  amended  from  the  writ,  but  that  the  capias 
may  not  be  amended.  The  judges  have  determined  not  to 
amend  the  capias.  Littledale,  J.  The  Courts  have  refused 
over  and  over  again  to  amend  the  capias.] 

Lord  Denman,  C.  J. — I  rather  think  Mr.  Knowles*  a  rule, 
that  if  either  the  sound  or  the  sense  be  varied,  the  copy  is 

(a)  2  Will.  4,  c.  39.  (ft)  10  Bingh.  27;  2  Mooic  &  Scott,  812. 
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1834.        not  to  be  considered  a  true  copy,  is  as  good  as  any.    This 
v^/*^'      is  not  a  copy  either  in  sound  or  in  sense.    This  kind  of  ob- 
v#  jection  is  not  one  which  it  is  well  to  make,  and  I  am  very 

Hodgkinso*.  80rrv  t0  be  obliged  to  give  it  effect 

Littledale,  J. — The  omission  of  the  /  makes  a  differ- 
ence in  the  sound ;  therefore,  I  am  sorry  to  be  obliged  to 
say,  this  cannot  be  deemed  a  copy. 

Taunton,  J. — I  do  not  like  these  minute  objections, 
but  still  if  we  were  to  say  that  the  taking  away  one  letter 
was  immaterial,  then  two  would  be  omitted,  and  then  three, 
and  then  four ;  so  that  at  last,  the  rule  would  be  entirely 
lost  sight  of. 

Rule  absolute. 


In  re ,  Gent,  one,  &c. 

The  Court        MR.  PITT,  the  plaintiff  in  the  cause  of  Pitt  v.  Coombs, 
ceive  anappli-  *n  Person  applied  to  the  Court  for  a  rule  calling  upon  an 

cation  to  stnke  attorney  of  this  Court  to  shew  cause  why  his  name  should 
an  attorney  off  .       _.  ... 

the  rolls,  ex-     not  be  struck  oft  the  roll  or  attorneys ;  which  application 

cept  at  the        |,e  was  about  to  found  upon  affidavits  which  he  held  in  his 

hands  of  a  ... 

barrister.  hand,  imputing  misconduct  to  the  attorney  in  conducting 

the  defence  in  Pitt  v.  Coombs. 


Lord  Den  man,  C.  J.,  (after  consulting  with  Mr.  Le 
Blanc,  the  master.) — The  Court  has  said  that  they  will  not 
receive  an  application  of  this  sort  except  at  the  hands  of  a 
barrister.     There  are  obvious  reasons  for  such  a  rule. 

Rule  refused. 
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Doe  d.  Biass  v.  Horsley.  v^vO 

EJECTMENT  for  lands  in  the  county  of  York.     At  the  Where  a  rent- 
trial  before  Alderson,  J.,  at  the  York  spring  assizes,  1852,  gj^ed^th 
the  plaintiff  was  nonsuited,  subject  to  the  opinion  of  this  power  to  the 
Court  upon  the  following  case  :—  g£  ^5  ™nt 

21st  August,  1800.   Thomas  Biass,  the  elder,  devised  the  should  be  in 

i  •  mi  '     r  i  -  /.  arrear  for  a 

premises  to  his  son  1  nomas,  in  tee,  subject  to  an  annuity  of  certain  space 

30/.  to  his  daughter  Hannah,  (the  lessor  of  the  plaintiff,)  £j^£  c[j£r 
payable  quarterly,  which  he  thereby  charged  upon  the  said  lands  charged, 
lands.  And  the  testator  declared  his  will  to  be,  that  if  the  an-  StokTST 
nuity  should  be  unpaid  for  20  days  after  the  day  of  payment,  rents,  issues, 
being  lawfully  demanded,  it  should  be  lawful  for  Hannah  ™s  0^  u^  °r 

to  enter  and  distrein ;  and  in  case  the  annuity  should  be  and  benefit, 

.  J  until  satisfac* 

behind  and  unpaid  for  40  days  next  after  any  of  the  days  of  tion  of  the 

payment,  it  should  be  lawful  for  Hannah  to  enter  into  and  ^^Lwts'- 

enjoy  the  lands  so  charged,  and  receive  the  rents,  issues,  the  grantee 

and  profits  thereof,  for  her  own  use  and  benefit,  until  she  rent'becoming 

should  be  thereby  paid  and  satisfied  all  the  arrears  of  her  m  arrear* 

annuity,  with  all  costs,  &c.  or  until  the  person  then  entitled  ejectment 

to  immediate  possession  of  the  premises  should  pay  her  all  against  the 

r  r  r  J  ter-tenant, 

the  arrears  of  the  annuity  incurred  before,  and  that  should  without  proof 
be  incurred  during  such  times  as  they  should  respectively  2bLwTof  the 
receive  the  rents,  issues,  and  profits  thereof,  or  be  entitled  rent. 
to  receive  the  same,  together  with  all  costs,  &c. 

1802.  Upon  the  death  of  the  testator,  his  son  Thomas 
entered,  and  resided  on  the  premises  till  1829,  when  he  let 
them  to  Messrs.  W.  and  W.,  who  continued  in  possession 
as  his  tenants  till  Lady-day  1 830.  Certain  persons  to  whom 
the  premises  had  been  mortgaged,  then  took  possession, 
and  continued  in  possession  until  Lady-day  1831,  when  the 
defendant  entered  as  their  tenant.  The  annuity  was  in 
arrear  from  1 823  to  1 828. 

Messrs.  W.  and  W.,  and  afterwards  the  mortgagees,  by 
themselves  or  their  tenant,  have  regularly  paid  the  annuity 
to  Hannah  during  the  time  they  have  had  possession.  No 
demand  of  payment  of  any  of  the  quarterly  payments,  or 
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arrears  of  annuity,  or  of  possession  of  the  lands,  was 
proved. 

The  jury  found  that  five  years  of  the  annuity,  from  1823 
to  J  828,  still  remained  unpaid  at  the  time  of  the  bringing 
of  the  ejectment 

The  learned  judge  being  of  opinion  that  a  demand  was 
necessary,  nonsuited  the  plaintiff,  subject  to  a  special  case, 
with  liberty  to  enter  a  verdict  for  the  plaintiff,  in  case  a  de- 
mand should  be  thought  unnecessary. 

John  Henderson,  for  the  plaintiff.  No  demand  was  ne- 
cessary either  by  the  terms  of  the  devise,  or  by  reason  of 
any  general  rule  of  law.  The  will  gives  two  remedies  in 
case  of  nonpayment  of  the  annuity ;  the  one  by  distress, 
and  the  other  by  entry.  Certainly,  that  part  which  gives 
the  distress  professes  to  require  that  a  demand  shall  be  pre* 
viously  made ;  but  even  if  this  were  a  case  of  a  distress,  it 
would  not  be  necessary  to  shew  a  previous  demand  ;  Kind 
v.  Ammery{u),  Browne  v.  Dunnery(b).  That  part  of  the 
will  which  gives  the  right  of  entry  is  entirely  silent  about 
the  demand.  There  is  no  rule  of  construction,  popular, 
legal,  or  grammatical,  by  which  this  restriction  in  the  sen- 
tence giving  the  other  remedy,  can  be  imported  into  this, 
which  is  a  perfectly  distinct  clause. 

Then  is  it  necessary  under  any  general  rule  of  law? 
Where  the  right  of  entry  claimed  is  in  destruction  of,  or 
in  derogation  from  the  estate  of  the  ter- tenant,  the  autho- 
rities certainly  shew  that  there  must  be  demand  before 
entry.  But  that  is  not  the  case  here.  The  lessor  of  the 
plaintiff  only  seeks  to  enter  to  take  the  profits  temporarily 
for  the  satisfaction  of  her  annuity.  The  reasons  upon 
which,  according  to  Co.  Lit.  201  b,  and  Lord  C.  B. 
Gilbert  on  Rents,  73,  the  necessity  of  a  demand,  in  cases 
where  it  is  sought  to  obtain  possession  of  the  land  abso- 
lutely by  way  of  forfeiture,  appears  to  be  founded,  are 
evidently  inapplicable  to  the   present  case.     This  is  the 

(a)  Hatton,  23.  (6)  Hobart,  *08. 
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case,  not  of  a  forfeiture,  but  of  a  claim  to  have  the  land 
"  in  manner  as  for  a  distress  (a),  and  there  is  no  authority  to 
support  the  proposition  that  a  previous  demand  is  in  such 
case  requisite.    Jemmotl  v.  Cowley  (h)  was  a  case  of  a  rent- 
charge  in  fee,  with  power  for  the  grantee,  his  heirs  &c,  if 
the  rent  should  be  in  arrear,  to  enter  into  the  lands,  and 
hold  them  until  they  should  be  satisfied  the  rent.     It  is 
reported   by  five  different  reporters.  From  the  report  in 
1  Keb/e,  it  appears  that  there  was  a  question  as  to  the  suffi- 
ciency of  a  demand  made  in  this  form  :  t€  I  come  to  demands" 
and  the  Court  conceived  it  to  be  sufficient,  the  entry  being 
but  by  waif  of  distress,  and  not  penalty  of  forfeiture.     In 
none  of  the  other  reports  is  this  question  as   to  the  de- 
mand at  all  adverted  to;    from  which  it  may  be  judged 
that  it  was  not  thought  material.     In  Viner's  Abridgement, 
Demand,  B.  8  (c),  it  is  said  to  have  been  held  by  Pern- 
berton,  J.,  "  That  if  legacies  be  given  by  will,  and  that,  in 
case  of  nonpayment,  the  legatees  may  enter  and  enjoy  the 
profits  of  such  and  such  land  until  satisfied,  no  demand  is 
necessary,  for  there  is  no  forfeiture"  Such  a  clause  as  that 
contained  in  the  will  now  before  the  Court  is  not  to  be 
considered  as  in  the  nature  of  a  condition,  which  is  to  be 
construed  strictly  against  the  person  seeking  to  take  ad- 
vantage of  it,  but  it  is  a  limitation  of  the  use,  which  is  to  be 
construed  according  to  the  intent  of  the  parties ;  Havergi/l 
v.  Hare(d).  In  addition  to  these  authorities,  it  need  hardly 
be  observed,  that  the  introduction  of  this  restriction  upon 
the  now  very  common  mode  of  recovering  a  rent-charge  on 
land,  would  be  productive  of  the  greatest  inconvenience. 

Hoggins,  contri.  At  the  trial,  Mr.  Justice  Alderson  said 
that  he  had  consulted  with  Mr.  Justice  Patleson,  and  that 
they  were  agreed  in  thinking  that  a  demand  was  necessary. 

I.  The  proviso,  making  requisite  the  demand,  may  be  First  point: 

Necessity  of  a 
(a)  Littleton,  sect.  327.  Keble,784.  demand. 

(*)  1  Saunders's  Rep.  112b;  1  (0  7  Vin.  Abr.50K. 

Lev.  170;  1  Sid.  223,  2G1,  344;  (d)  Cro.  Jnc.  510. 

Sir    T.   Raymond,   135,  158;    1 
VOL.  III.  R  R 
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1834.  imported  from  the  distress  clause  into  that  giving  the  right 
of  entry.  But  for  the  proviso,  the  distress  might  have  been 
made  without  demand ;  and  therefore  the  testator,  intending 
that  a  demand  should  be  necessary  in  both  cases,  introduces 
into  the  distress  clause  the  words  "being  lawfully  de- 
manded," and  left  the  other  to  the  common  law.  It  clearly 
appears  that  he  cannot  have  intended  that  the  distress 
should  be  preceded  by  greater  formalities  than  the  entry. 

In  case  of  an  entry  for  a  forfeiture,  a  demand  is  neces- 
sary. [Littlcdale,  J.  This  is  not  a  forfeiture  of  the  tenant's 
estate,  but  only  a  right  of  entry  in  the  grantee  of  the  rent, 
enabling  him  to  receive  the  profits  until  the  rent  is  satisfied.] 
From  Co.  Lit.  201  b,  u  Estates  upon  Condition"  it  appears 
that  in  case  of  a  rent-charge,  the  land  is  the  debtor,  and 
upon  this  account  it  is  that  a  demand  must  be  made.  The 
effect  of  the  entry  here  is,  that  the  tenant  loses  his  land 
either  wholly  or  for  a  time.  He  is  not  personally  debtor, 
but  it  is  the  land  which  is  liable.  Therefore  a  demand  is 
necessary.  There  seems  to  be  no  ground  for  the  distinc- 
tion between  the  cases  of  estates  upon  conditions  upon  the 
happening  of  which  the  whole  estate  is  forfeited,  and  those 
on  conditions  upon  which  the  land  may  be  taken  for  a  li- 
mited period.  In  Com.  Dig.  Rent,  (D.  3)  (a),  it  is  said,  that 
"  in  all  cases  where  an  estate  is  upon  a  condition  to  be  void 
for  non-payment  of  rent,  the  condition  will  not  be  broken 
if  the  rent  be  not  demanded."  In  Dormers  case  (b)f  it  was 
held,  that,  by  special  consent  of  the  parties,  a  re-entry  may 
be  for  default  of  payment  of  rent  without  demand  of  it,  and 
this  was  acted  upon  in  the  case  of  Doe  v.  Masters  (c).  [Lit- 
tledale,  J.  There  is  a  case  in  Dyer,  348  (J),  which  is  pre- 
cisely in  point  against  you.] 

(a)  Citing  Co.  Liu.  201b,  and  by   the   devisee  of  a  rent-charge 
Cro.  Jac.  145.  was  necessary  to  bo  made  before 

(b)  5  Co.  Rep.  40  b.  the  exercise  of  a  right  of  entry, 

(c)  2  Barn.  &  Cressw.  490.  but  that  to  entitle  such  devisee  to 

(d)  Anon.  18  Eliz.  Dyer,  348  a,  dislrein,  a  demand  must  be  made 
where  it  was  held  that  no  demand  of  the  arrears. 
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Henderson,  in  reply.     All  the  cases  which  have  been        1834. 
quoted  for  the  defendant,  are  cases  of  forfeiture  of  the 
estate,  and  therefore  they  do  not  apply  to  the  present  case. 

Lord  Den  man,  C.  J. — Upon  the  authorities  I  own 
I  have  not  much  doubt,  but  as  my  brothers  Alderson  and 
Patteson  seem  to  have  taken  a  different  view  from  that 
which  we  now  take,  we  had  better  inquire  a  little  further. 

Cur.  adv*  vu/t. 

On  a  subsequent  day,  the  judgment  of  the  Court  was 
delivered  by  Lord  Denman,  C.  J.,  who,  after  stating  the 
terms  of  the  devise,  proceeded  thus  : — 

The  question  was,  whether  the  annuity  being  unpaid  for 
six  weeks,  a  demand  of  it  was  necessary  before  the  right  of 
entry  for  non-payment  accrued.  At  the  trial,  my  brother 
Alderson  nonsuited  the  plaintiff  for  want  of  a  demand, 
after  consulting  my  brother  Patteson.  This  circumstance, 
rather  than  any  doubt  entertained  by  the  Court  on  the  ar- 
gument, made  us  pause  before  wc  came  to  a  decision. 
But  we  have  reason  to  believe  that  the  learned  judge  who 
presided  at  the  trial  acted  from  no  strong  or  decided  opi  • 
nion,  and  the  judgment  I  am  about  to  pronounce  has  the 
concurrence  of  Mr.  Justice  Patteson. 

We  think  the  plaintiff  entitled  to  recover,  although  no 
demand  was  made,  on  the  principle  (established  by  many 
authorities  cited  at  the  bar)  that  the  present  is  not  a  case  of 
forfeiture  for  non-payment  of  the  annuity,  but  only  of  a  right 
to  enter  and  receive  the  profits  till  the  arrears  are  satisfied. 
In  the  former  case,  a  demand  is  necessary ;  in  the  latter, 
there  is  no  authority  for  saying  that  it  is.  The  anonymous 
case  quoted  from  Dyer  (a)  appears  to  go  further,  for  it  is 
there  decided  that  the  heir  may  enter  for  non-payment  of 
an  annuity  to  the  devisee  of  the  annuity,  without  any  de- 
mand.    But    Pierson  v.    Sorrel  (b)   is    directly    in    point. 

'  (a)  Dyer,  348.  (b)  2  Show.  185;  Vin.  Abr.  Demand,  B.  8. 

R  R2 
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Pemberton,  C.  J.,  held  at  nisi  prius,  that  if  legacies  be 
given  by  will,  with  a  direction  that,  in  case  of  non-payment, 
the  legatees  may  enter  and  enjoy  the  profits  of  such  and 
such  land  till  satisfied,  no  demand  is  necessary,  for  it  «  no 
forfeiture,  but  an  executory  devise,  although  there  be  a 
place  and  time  appointed  for  payment.  The  reporter  adds, 
"  So  was  the  case  of  Tyrrel  v.  Gossick  here."  This  indeed 
occurred  at  nisi  prius,  but  it  is  the  ruling  of  a  great  judge 
at  a  time  when  the  learning  on  subjects  of  this  nature  was 
in  daily  operation,  and  it  is  consistent  with  all  the  authorities. 
The  nonsuit  must  therefore  be  set  aside,  and  our  judgment 
will  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


THOMAs,Gent.,one  8cc.  v.  SAUNDEKsandTiMMiNs,Esqrs. 

The  double       C>»ASE  against  the  defendants  as  justices  of  the  peace  of 
maJiSrates  by  tne  colinlv  °f  tne  borough  of  Carmarthen,  for  having  wil- 


fully, maliciously,  and  without  any  reasonable  or  probable 
cause,  issued  their  warrant  and  caused  the  plaintiff  to  be 
apprehended   and   imprisoned.      The   action    being  com- 


21  Jac.  l,  c. 

]  2,  s.  5,  are 
those  costs 
only  which 
are  recover- 
able in  the 
ordinary  course  of  law,  doubled. 

Therefore,  where  the  plaintiff  in  an  action  of  false  imprisonment  against  magistrates, 
within  21  Jac.  1,  obtained  an  order  for  changing  the  venue  for  the  purpose  of  securing 
au  impartial  trial,  in  which  order  he  undertakes  to  pay  to  the  defendants  nil  the  extra 
costs  necessarily  occasioned  by  such  cause  being  tried  in  the  county  wheic  the  trial  was 
ordered  to  be  had,  the  defendants  are  not  entitled  to  have  such  extra  costs  doubled. 

Where  the  master  has,  in  his  discretion,  allowed,  upon  taxation,  the  expenses  of  the 
witnesses  of  the  successful  party,  at  the  assize  town,  for  several  days  during  which  their 
attendance  was  not  in  fact  necessary,  the  Court  will  not  interfere  with  the  master's 
decision,  unless  mala  tides  be  shewu  in  such  successful  party*— as  an  intention  unneces- 
sarily to  increase  the  costs. 

Previously  to  the  assizes,  the  plain  tiff  serves  on  the  defendant  a  notice,  importing  that 
the  cause  will  not  be  called  on  until  the  fourth  day  after  the  commission  day,  and  that 
he  shall  object,  upon  the  taxation  of  costs,  to  any  allowance  for  the  time  and  expenses  of 
the  defendant's  attorney  and  witnesses,  beyond  what  would  be  necessary  if  the  trial  should 
be  had  before  that  day ;  and  that  he  undertakes  to  withdraw  the  record  if  the  cause 
should  be  called  on  before.  The  defendant  is  not  bound  to  pay  any  regard  to  such 
notice. 

Sentble,  such  notice,  served  on  the  day  before  the  commission  day,  after  all  the  neces- 
sary arrangements  had  been  made  for  conveying  the  witnesses  to  a  distant  assize  town 
on  the  following  day,  would  be  too  late,  supposing  it  to  be  otherwise  good. 
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menced  in  the  county  of  the  borough  of  Carmarthen  (a), 
the  plaintiff  applied  to  Parke,  J.  for  leave  to  enter  a  sug- 
gestion on  the  roll  for  changing  the  venue  from  Carmarthen 
to  Middlesex,  or  some  other  county ;  and  after  hearing  the 
parties,  an  order  was  made  that  the  cause  should  be  tried 
in  Gloucestershire,  on  the  ground  that  a  fair  and  impartial 
trial  could  not  be  had  in  Carmarthen,  the  plaintiff  thereby 
undertaking  to  pay  to  the  defendants  all  the  extra  costs 
necessarily  occasioned  by  such  trial  being  had  at  Gloucester. 
Notice  of  trial  at  the  last  Gloucester  spring  assizes  was 
given.  The  commission  day  at  Gloucester  was  on  Satur- 
day, March  29th.  On  the  afternoon  of  the  preceding  day, 
the  plaintiff  caused  this  notice,  signed  by  himself  and  ad- 
dressed to  the  defendants,  to  be  served  on  the  defendants' 
attorney  at  Carmarthen : — t€  This  cause  will  not  be  called 
on  before  Wednesday,  the  2nd  April  next;  and  1  shall 
object  before  the  Master,  on  the  taxation  of  the  defendants' 
extra  costs,  necessarily  occasioned  by  the  trial  being  had  at 
Gloucester,  to  any  allowance  to  your  attorney  and  witnesses 
for  loss  of  time  and  expense  beyond  what  shall  be  necessary 
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(a)  Pursuant  to  SI  Jac.  1,  c.  12, 
s.  5,  by  which,  if  any  action,  bill, 
plaint,  or  suit,  upon  the  case,  tres- 
pass, battery,  or  false  imprison- 
ment, bo  brought  against  any  jus* 
tices  of  the  peace,  &c.  for  or  con- 
cerning any  matter,  cause  or  thing 
by  them  done  by  virtue  or  by  rea- 
son of  their  or  any  of  their  office 
or  offices,  the  said  action,  bill, 
plaint,  or  suit,  shall  be  laid  within 
the  county  where  the  trespass  or 
the  fact  shall  be  done  and  com- 
mitted, and  not  elsewhere. 

The  section  further  provides,  that 
if  the  verdict  shall  pass  with  the 
defendant  in  any  such  action  &c, 
or  the  plaintiff  therein  become 
nonsuit  or  suffer  any  discontinu- 
ance thereof,  in  every  such  case 


the  defendant  shall  have  such  dou- 
ble costs  as  in  and  by  the  former 
act  (7  Jac.  1,  c.  5,)  was  provided. 

The  act  of  7  Jac.  1  (enlarged 
and  made  perpetual  by  21  Jac.  1) 
provided,  that  in  case  the  verdict 
should  pass  for  the  defendant,  the 
judge  before  whom  the  matter 
should  be  tried  should,  by  force 
and  virtue  of  that  act,  allow  to 
the  defendant  his  double  costs 
which  he  should  have  sustained 
by  reason  of  his  wrongful  vexation 
in  the  defence  of  the  said  action  or 
suit,  for  which  the  defendant  shall 
have  the  like  remedy  as  in  other 
cases  where  costs.  In/  the  taws  of 
this  realm,  are  given  to  the  defend- 
ant. 
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iu  case  the  trial  be  had  ou  Wednesday  next,  or  some  subse- 
quent day :  And  I  hereby  offer  and  undertake  to  withdraw 
the  record  if  this  cause  shall  be  called  on  for  trial  before 
Wednesday  next."  The  cause  was  a  special  jury  cause, 
and  it  is  uot  usual  at  Gloucester  to  take  special  jury  causes 
until  the  Wednesday.  Previously  to  receiving  this  notice, 
the  defendants'  attorney  had  engaged  a  stage-coach  to  take 
witnesses  on  the  Saturday  to  Gloucester,  and  the  mail 
coach  on  Monday  to  take  the  remaining  witnesses,  and  the 
witnesses  were  conveyed  to  Gloucester  by  such  coaches  on 
Saturday  aud  Monday.  The  cause  came  on  for  trial  ou 
the  Wednesday,  and  was  decided  in  favour  of  the  defendants. 
The  judge  certified  for  double  costs  under  the  stat.  of 
'21  Jac.  1,  c.  12,  s.  5.  Upon  the  taxation  of  the  defendants' 
costs  before  the  master,  the  plaintiff  objected,  both  upou 
general  grounds  and  upon  the  ground  of  his  having  given 
the  notice  above  mentioned,  to  any  allowance  being  made 
to  the  defendants'  attorney  and  witnesses  for  loss  of  time 
and  expenses  beyond  what  was  necessary,  supposing  that 
the  trial  could  not  have  come  on  before  the  Wednesday. 
The  Master  allowed  the  charges.  The  plaintiff  also  con- 
tended before  the  Master  that  "  the  extra  costs  necessarily 
occasioned  by  the  trial  being  had  at  Gloucester"  ought  not 
to  be  doubled,  under  the  stat.  of  21  Jac.  1  (a).  The  Master 
allowed  the  extra  costs  to  be  doubled,  but  referred  the 
plaintiff  to  the  Court,  in  order  that  he  might  have  their  de- 
cision as  to  his  liability  to  pay  such  costs. 

Mr.  Thomas,  in  person,  obtained  a  rule  uisi  for  the  Mas- 
ter to  review  his  taxation,  against  which 

Chilton  now  shewed  cause ;  and  he  contended  that  the 
extra  costs  which  the  plaintiff  had,  by  the  order,  undertaken 
to  pay,  were  liable  to  be  doubled  tinder  that  order ;  for  that 
the  object  of  it,  namely,  the  indemnifying  of  the  magistrates, 
would  not  be  obtained  by  the  plaintiff's  paying  them  only 
the  extra  costs  taxed;  and  that  supposing  that  under  the 
order  the  extra  costs  could  not  be  doubled,  the  defendants 

(a)  Vide  ante,  in  notis* 
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might  treat  such  order  as  a  uullity,  and  claim  under  the         1834. 

statute  generally,  for  that  the  order  was  intended  only  to       "^^^^ 

Thomas 
secure  to  the  defendants  the  extra  costs  occasioned  by  the  v. 

change  of  venue,  in  the  event  of  the  verdict  passing  against     Saunders 

them.  Timmins. 

Upon  the  other  point  he  contended  that  the  notice  had  Second  point. 

come  too  late,  and  that  the  defendants  were  not  bound  to 

act  upon  it. 

Mr.  Thomas  supported  his  rule. 

Lord  Denman,  C.  J. — As  to  the  time,  the  explanation  Second  point. 
is  satisfactory.  No  mala  fides  is  shewn  :  there  is  no  reason 
for  believing  that  what  was  done  was  not  done  in  perfect 
good  faith.  With  regard  to  the  notice,  it  was  evidently  too 
late ;  and  I  rather  think,  moreover,  that  the  defendants  were 
not  bound  to  pay  the  least  regard  to  it. 

Upon  the  other  point,  I  think  the  rule  must  be  made  First  point. 
absolute  for  setting  aside  the  doubling  of  the  extra  costs. 

Littledale,  J. — There  is  no  ground  for  doubling  the  First  point. 
extra  costs.     If  the  rule  had  been  silent  as  to  costs,  it 
would  have  been   a  different  thing;   but  there  being  this 
special  clause  in  the  rule,  we  have  only  to  do  with  that. 

With  respect  to  the  time  that  the  witnesses  were  at  the  Second  point. 
assize  town,  it  does  not  appear  that  the  witnesses  were 
taken  there  earlier  than  was  necessary  with  a  view  to  in- 
crease the  expenses  of  the  cause.  Upon  this  point  the 
Master  has  fairly  exercised  his  discretion.  With  regard  to 
the  notice,  it  was  too  late ;  besides  which,  it  is  not  clear 
that  the  defendants  were  bound  to  take  any  notice  of  it. 

Taunton,  J. — The  meaning  of  this  act  as  to  costs  is,  First  point. 
that  those  costs  which  the  magistrates  would  have  to  recover 
in  the  ordinary  course  of  law  should  be  doubled.     These 
are  not  costs  recoverable  in  the  ordinary  course  of  law. 
These  are  extra  costs,  and  not  according  to  the  ordinary 
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practice  ;  so  much  so,  that  if  the  plaintiff  had  recovered,  he 
would  have  been  bound  by  the  rule  to  have  paid  the 
amount  of  the  extra  costs.  Therefore  I  think  that  he  is 
not  bound  to  pay  the  double  costs  under  the  statute  of  James, 
as  far  as  respects  the  costs  contemplated  by  the  order. 

Williams,  J. — I  am  of  the  same  opinion.     The  costs 
arising  out  of  the  change  of  venue  are  not  to  be  doubled. 

Rule  absolute  for  the  Master  to  review  his  taxation  as  to 
the  extra  costs  occasioned  by  the  trial  at  Gloucester. 


Jones  v.  Tyler. 

A.  on  a  fair      v^ASE  to  recover  the  value  of  a  gig  alleged  to  have  been 

an  mil  kept* by  Drollgnt  nito  al1^  put  llP  hy  the  plaintiff,  on  the  23d  April, 
B.,  with  a         1833,  in  a  certain  common  inn,  called  the  Black  Boy,  at 

horse  and  gig>  .  in*  •»<•■-• 

orders  the         Wribbenhall,  m  the  parish  of  Kidderminster,  kept  by  the 

horse  to  be  put  defendant,  and  which  gig,  during  the  time  the  plaintiff  was 

into  the  stable,        ...  .        &  °  °  " 

but  gives  no      abiding  in   the   said  house,  was,  through  the  carelessness, 

timwis  toThc    ncg"gcnce>  ana*  default  of  the  defendant  and  his  servants, 
gig.    The  wrongfully  taken  away  by  some  person  unknown.     At  the 

into  the  stable    ^rld^   heforc    Giinwi/,   B.,  at    the  Worcestershire   summer 


and  the  gig  is    assizes,  1833,  the  following  facts  appeared  :  — 

placed  with  ...  . 

other  carriages       The  plaintiff  and   his  son   had  on  the  23d  April,  1833, 

in  the  public  vvhicn  was  tne  cjay  Qf  lnc  fajr  at  Bcwdley,  come  to  the 
highway,  near  J  J 

the  house,  u  Black  Boy"  in  a  gig.  The  plaintiff  inquired  of  the  ostler 
practice  of  B.  wnelner  he  had  room  in  the  stable  for  his  horse,  and  the 
to  put  carriages  ostler  after  some  inquiry  said  that   there  was  room,  and 

on  fair  days.  " 

The  gig  is         directed  the  horse  to  be  taken  out  of  the  gig  and  put  Into 

stolen.    2*.  is    lne  8taD]e      r^\)C  plaintiff  and  his  son  went  into  the  inu  to 

answerable  for  r 

the  loss.  take  refreshments,  and  whilst  there  the  gig  was  placed  by 

st  arri*es     the  ostler  in  a  part  of  the  highway  in  front  of  the  house, 

at  an  inn  with  upon  which  it  was  the  practice  of  the  defendant  on  fair 
a  horse  and 

gig,  and  gives  directions  to  the  ostler  to  take  his  horse  in,  but  says  nothing  about  the 
gig,  a  promise  to  take  the  gig  into  the  inn  may  be  implied. 
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days  to  put  the  gigs,  &c.  of  his  guests,  and  where  there         1834. 

were  on  this  occasion  many  other  gigs,  &c.     The  plaintiff 

and  his  son,  after  taking  refreshments,  for  which  they  paid,  v. 

went  into  the  fair  to  transact  their  business,  and  whilst  there       Tyleb. 

the  gig  was  taken  away  by  three  persons,  who  claimed  it  as 

the  one  which  they  had  themselves  brought,  and  who  have 

never  returned  it.     This  action  was  brought  to  recover  the 

value   of  the  gig  from   the   defendant.      Jervis,  for  the 

defendant,  applied  for  a  nonsuit,  on  the  ground  that  the 

gig  had  not  been  in  fact,  as  the  declaration  alleged,  brought 

into  and  put  up  in  the  defendant's  inn,  but  had  been  placed 

upon  the  public  highway.     The  learned  baron,  however, 

thought  that  the  declaration  was  sustained,  and  refused  to 

nonsuit,  but  gave  the  defendant  leave  to  move. 

In  last  Michaelmas   term  Jervis  obtained  a  rule  nisi 
for  a  nonsuit,  against  which 

R.  V.  Richards  now  showed  cause.  The  ground  upon 
which  the  rule  nisi  was  obtained,  was,  that  the  place  where 
the  gig  was  deposited  being  a  part  of  the  highway,  was 
not  under  the  defendant's  control.  It  is  not  material 
whether  the  place  be  or  be  not  legally  under  the  innkeeper's 
control.  If  the  innkeeper  places  the  property  of  his  guest 
upon  it,  without  his  special  direction,  he  is  liable  if  the 
property  be  stolen.  The  authorities  upon  the  subject  are 
uniform.  In  Calyes  case  (a),  it  is  said,  that  "  the  innholder 
by  law  shall  answer  for  nothing  out  of  his  inn,  but  only  for 
those  things  which  are  infra  hospitinm ;  and  because  the 
horse,  which  at  the  request  of  the  owner  is  put  to  pasture, 
is  not  infill  hospitinm,  for  this  reason  the  innholder  is  not 
bound  by  law  to  answer  for  him  if  he  be  stolen  out  of  the 
pasture."  "  And  with  the  resolution  in  this  point,  agreed 
the  opinion  of  the  justices  of  assize  (viz.  &c.)  in  &c.  that 
if  an  innholder  lodges  a  man  and  his  horse,  and  the  oioner 
requires  the  horse  to  be  put  to  pasture,  and  there  he  is 
stolen,  the  inuholdcr  shall  not  answer  for  him.     But  it  was 

(a)  8  Co.  Rep.  32. 
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1834.         held  by  them,  that  if  the  owner  doth  not  require  it,  but  the 
innholder  of  his  own  head  puts  his  guest's  horse  to  grass,  he 
shall  answer  for  him  if  he  be  stolen/'     So  that  if  an  inn- 
keeper  puts   his  guest's  horse   to   grass  without   special 
direction,  it  continues  infra  hospitium.     With  this  agrees 
1  Rolle'8  Abs.  p.  4.     All  the  modern  cases  proceed  upon 
this  distinction,  that  if  a  party  uses  the  inn  as  an  inn,  the 
innkeeper  is  liable  if  the  guest's  property  be  stolen,  but 
that  if  he  use  it  otherwise  than  as  an  inn, — if  he  do  not  come 
to  it  causa  hospitandi,  then  the  innkeeper  is  not  liable.     In 
Burgess  v.  Clements  (a),  when  goods  were  stolen  out  of  a 
room  in  an  inn,  which  the  owner  had  hired  as  a  show-room 
for  the  purpose  of  exhibiting  goods  for  sale,  and  of  which 
he  kept  the  key,  the  inukeeper  was  held  not  liable ;  on  the 
ground  that  the  room  was  not  entrusted  to  the  owner  of 
the   goods   merely   in  the   ordinary  character  of   a  guest 
frequenting  the  inu.    In  Famworth  v.  Packivood  (6),  a  simi- 
lar distinction  is  taken.     There  the  goods  stolen  were  de- 
posited by  a  guest  in  a  room  which  he  used  as  a  warehouse, 
and  of  which  he  had  the  exclusive  possession;  and  the  inn- 
keeper was  held  not  liable.      In  Richmond  v.  Smith(c)f 
where  a  traveller  went  to  an  inn,  and  desired  to  have  hi* 
luggage  taken  into  the  commercial-room,  to  which  he  re- 
sorted, from  whence  it  was  stolen ;  the  innkeeper  was  held 
liable,   although  he  proved   that,  according  to  the   usual 
practice  of  his  inn,  the  luggage  would,  but  for  the  special 
direction,  have  been  taken  into  the  guest's  bed-room.   Here, 
the  plaintiff  comes  to  the  inn,  delivers  his  gig  to  the  servant 
of  the  defendant  witliout  any  special  direction  as  to  where 
he  shall  place  it.     It  does  uot  lie  in  the  mouth  of  the  de- 
fendant to  say  that  the  place  in  which  the  gig  was  deposited 
by  his  servant  was  not  a  part  of  tike  inn. 

JerviSf  contra. — The   attention  of  the  Court   has  not 
sufficiently  been  drawn  to  the  declaration,  wliich  says  that 

(a)  4  Maule  &  Selw.  S06.  (c)  8  Barn.  &  Cressw.  9. 

(6)  1  Stark.  N.  P.  C.  249. 
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the  gig  was  brought  into  the  inn  and  was  wthin  the  inn. 
The  gig  was  not  brought  into  the  inn,  nor  was  it  ever 
within  the  inn.  The  plaintiff  knew  that  the  gig  was  de- 
posited in  a  place  not  within  the  inn.  According  to  the 
evidence,  the  plaintiff  did  not  inquire  whether  the  gig 
would  be  put  up  in  the  inn,  but  only  whether  his  horse  could 
be  so  put  up.  The  gig  was  put  up  in  the  open  street  by 
the  mutual  consent  of  the  innkeeper  and  the  owner.  [Lord 
Denman,  C.J.  The  question  is,  whether  there  has  not  been, 
for- the  purpose  of  depositing  the  carriages  of  the  guests, 
an  extension  of  the  limits  of  the  inn.]  An  innkeeper  can- 
not extend  the  limits  of  his  inn  over  the  public  highway  by 
putting  a  nuisance  upon  it.  The  policy  of  the  law  respect- 
ing the  liability  of  innkeepers  to  make  good  the  losses  of 
their  guests  is,  to  compel  the  innkeeper  to  have  none  but 
hottest  servants  within  his  inn ;  a  principle  which  is  inappli- 
cable to  a  case  where  the  owner  negligently  allows  his  pro- 
perty to  be  exposed  in  the  open  street ;  not  even  the  con- 
sent of  the  parties  can  constitute  the  highway  for  this  pur- 
pose a  part  of  the  inn. 
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Lord  Dbnman,  C.  J. — This  case  comes  very  near  the 
line,  but  upon  the  best  consideration  it  appears  to  me  that 
the  gig  was  stolen  whilst  under  the  protection  of  the  inn- 
keeper. The  horse  is  put  into  a  stable,  and  the  gig  is  left 
under  the  superintendence  of  the  ostler,  who  puts  it  in  the 
place  from  which  it  is  stolen.  The  innkeeper  is,  I  think, 
bound  to  make  the  plaintiff's  loss  good. 


Littledale,  J. — I  certainly  think  that  this  case  is  on 
the  extreme  limits  of  the  boundary,  yet  upon  the  whole  I 
think  that  the  defendant  is  answerable.  He  has  the  benefit 
of  the  guest's  company,  and  of -providing  provender  for  his 
horse,  aud  ought,  therefore,  to  be  liable  if  the  guest's  pro- 
perty be  in  the  meantime  stolen.  When  the  hostler  said 
that  he  would  take  the  horse  in,  it  must  be  implied  that  he 
promised  to  take  the  gig  iu  also.     The  plaintiff  did  not 
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mean  to  leave  the  gig  entirely  unprotected.  The  ostler  put 
the  gig  where  gigs  are  usually  put  upon  fair  days,  and  by 
doing  so  he  makes  the  place  a  part  of  the  inn,  though  it 
was  the  open  street,  and  the  defendant  had  no  right  to  use 
it  for  this  purpose,  and  although  the  public  might  have 
complained  of  the  gigs  as  a  nuisance  upon  the  highway. 

Taunton,  J. — It  does  not  appear  that  the  gig  was  put 
in  this  place  at  the  instance  of  the  plaintiff.  .  The  locus  in 
quo  is,  I  think,  to  be  considered  as  part  of  the  inn.  The 
defendant  has  so  treated  it,  and  he  must  take  the  conse- 
quences. If  he  wished  to  guard  against  the  customer 
calling  upon  him  to  make  good  the  loss  in  case  the  gig  were 
stolen,  he  should  have  told  him  that  he  had  no  yard,  or  that 
it  was  full,  and  that,  if  he  wished  it,  he  would  put  the  gig 
within  his  sight  in  order  that  he  might  watch  it  himself. 

Williams,  J. — I  am  of  the  same  opinion.     It  is  true 

that  the  putting  of  the  gig  upon  the  road  might  have  made 

one  or  both  parties  liable  for  a  nuisance,  but  I  do  not  think 

that  the  defendant  can  set  this  up  as  a  defence.     If  he 

chooses  to  employ  a  part  of  the  road  for  the  purpose  of 

placing  gigs  on  it,  he  should  take  care  to  guard  them  from 

being  stolen.     This  case  certainly  goes  very  near  the  limits, 

yet  upon  all  the  facts  I  think  that  the  defendant  has  made 

himself  liable. 

Rule  discharged. 


Buck  v.  Lee- 

tJpon  the         ASSUMPSIT  for  goods  sold  and  delivered,  work  and 
ofVumple       labour,  money  lent,  money  had  and  received,  and  upon  ah 

contract  debt,  account  stated.     Plea  :  that  after  the  causes  of  action  had 
the  assignor 

toast  be  considered  as  having  the  order  and  disposition  of  the  debt  with  the  consent  of 
the  true  owner  until  the  debtor  has  notice  of  the  assignment. 

Such  debt  will  therefore  pass  to  the  assignees  under  a  bankruptcy  by  virtue  of 
6  Geo.  4,  c.  16,  s.  72,  and  to  tile  assignees  under  the  Insolvent  Debtors'  Act,  7  Geo.  4, 
c.  57,  s.  31. 
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accrued,  the  plaintiff  was  discharged  under  the  Insolvent  1834. 
Debtors'  Act  (7  Geo.  4,  c.  57,)  and  had  duly  conveyed  and 
assigned  to  the  provisional  assignee,  amongst  other  things, 
all  the  right,  title,  interest,  and  trust  of  him,  in  and  to 
all  his  real  and  personal  estate  and  effects  (except  Sic), 
and  all  debts  due  or  growing  due  to  him.  Which 
conveyance  and  assignment  vested  the  causes  of  action 
mentioned  in  the  declaration,  and  the  sums  of  money  there- 
in alleged  to  be  due  from  the  defendant  to  the  plaintiff, 
and  also  the  right,  title,  interest,  and  trust  of  the  plaintiff, 
of,  in,  and  to,  the  same,  in  the  provisional  assignee. 

Replication :  that  before  the  discharge,  the  plaintiff,  by 
indenture  (profert  in  atria,)  assigned  the  debts  specified 
in  a  schedule  thereunder  written,  amounting  to  2459/.  13*. 
3d.,  to  Gustard,  in  part-payment  of  a  large  debt  owing 
from  the  plaintiff  to  Gustard,  with  an  irrevocable  power  of 
attorney  to  sue  in  the  name  of  the  plaintiff;  that,  in  the 
schedule  under  the  indenture  written,  was  and  is  set  forth  and 
particularized  the  debt  or  sum  of  money  then  due  from  the 
defendant  to  the  plaintiff,  and  set  opposite  to  the  plaintiff's 
name  in  the  said  schedule,  and  now  sought  to  be  recovered 
in  this  action  :  "  Lee,  Edward  Hughes,  551. 5s ;"  and  that  the 
2459/-  135.  3 d.  still  remains  due  to  Gustard.  Averment: 
that  the  conveyance  and  assignment  mentioned  in  the  plea 
did  not  vest  the  said  cause  of  action  and  sum  of  money, 
and  the  right,  title,  interest,  and  trust  of  the  plaintiff  in 
and  to  the  same,  in  the  provisional  assignee.  Verification 
and  prayer  of  judgment  in  pracludi  debiat. 

General  demurrer  and  joinder. 

Maiming,  in  support  of  the  demurrer.  The  replication 
is  bad  in  form  and  in  substance.  In  form,  because  it  has 
an  informal  conclusion,  the  plaintiff  not  having  prayed 
judgment  and  his  damages,  but  judgment  if  he  ought  to  be 
barred.  But  it  was  not  thought  worth  while  to  demur 
specially  where  the  replication  was  substantially  bad,  in 
a  point  which  nothing  can  aid.     By  the  Insolvent  Debtors' 
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1834.        Act  mentioned  in  the  plea,  and  under  which  it  is  admitted 
on  the  record,  that  the  defendant  was  discharged,  and  con- 
veyed his  property  to  the  provisional  assignee,  it  is  enacted 
(sect.  30) :  "  That  if  any  person  who  shall  petition  the  Court 
for  his  or  her  discharge  under  this  act,  shall  at  the  time  of 
his  or  her  arrest,  or  other  commencement  of  suit,  impri- 
sonment, or  by  the  consent  and  permission  of  the  true 
owner  thereof,  have  in  his  or  her  possession,  order,  or  dis- 
position, any  goods  or  chattels  (a),  whereof  such  prisoner 
was  reputed  owner,  or  whereof  he  or  she  had  taken  upon 
him  or  her  the  sale,  alteration,  or  disposition,  as  owner, 
the  same  shall  be  deemed  to  be  the  property  of  such  pri- 
soner so  petitioning,  so  as  to  become  vested  in  the  provi- 
sional assignee  of  the  said  Court,  by  the  conveyance  and 
assignment  executed  in  pursuance  of  this  act."      The  lan- 
guage of  the  section   is  copied  from   the  corresponding 
provision  in  the  Bankrupt  Act  which  had  passed  in  the 
preceding  year,  6  Geo.  4,  c.  16,  s.  72,  under  which  it  has 
been  held,  that  until  notice  to  the  debtor  of  an  assignment 
of  the  debt,  the  assignor  must  be  considered  as  having  the 
order  and  disposition  of  the  debt,  and  that  an  allegation  in 
pleading  of  the  assignment  of  a  debt  does  not  imply  notice 
to  the  debtor  of  such  an  assignment  having  taken  place ; 
Dean  v.  James  (b).     There  is  no  statement  in  this  repli- 
cation that  the  debtor  had  notice  of  the  assignment,  and 
therefore  the  replication  is  bad.     The  replication  is  also 
defective,  in  not  stating  that  the  action  is  brought   with 
the  privity  of  Custard,  and  for  his  benefit.      This  state- 
ment was  probably  omitted,  because  the  facts  of  the  case 
would  not  have  supported  the  allegation. 

(o)  That  debts  are  within  the  Clayton's  case,     Litt,   Rep.  80; 

terms  "  goods  and  chattels,"  vide  Staunf.  Prac  45,  188 ;   Ryall  v. 

Bullock  v.  Dodds,2  Barn.  &  Alders.  Rowls,  1  Vez.  sen.  367,  369. 

258,  272;  Fukwod's  case,  4  Rep.  (b)  Ante,  vol.  i.  392;  4  Barn.  & 

65 ;  Slade's  case,  ib.  95 ;  Ford  &  Adol.  546. 
Sheldon's  case,   12  Co.   Rep.   1; 
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Hoggins,  contri.  The  plaintiff's  replication  is  framed  1834. 
upon  the  authority  of  Winch  v.  Keeley  (a),  in  which  case 
the  replication  is  precisely  similar  to  the  present,  and  con- 
tains no  allegation  of  notice  to  the  debtor.  Winch  v.  Keeley 
was  not  cited  in  Dean  v.  James  (A),  nor  were  other  cases 
which  are  in  point.  The  case  was  left  merely  on  the  argu- 
ment, that  until  notice  to  the  debtor,  the  debt  remained 
in  the  order  and  disposition  of  the  bankrupt.  This  may 
be  admitted;  but  by  the  plaintiffs  assignment  the  debt 
passes  prima  facie  to  the  assignee.  It  therefore  lies 
upon  the  party  relying  upon  the  exception  to  rejoin  that 
the  debt  remained  in  the  order  and  disposition  of  the  bank- 
rupt or  insolvent  In  Eckhardt  v.  Wilson  (c)  also,  no  notice 
of  the  assignment  is  stated  in  the  pleadings;  nor  is  the 
point  noticed  in  Carpenter  v.  Marnell  (d).  The  consent  of 
the  true  owner  to  the  possession  of  the  bankrupt  or  insol- 
vent is  a  fact  for  the  jury,  and  ought  to  have  been  raised 
for  their  consideration  by  a  special  rejoinder. 

Manning,  in  reply.  By  rejoining  in  the  manner  sug- 
gested, the  defendant,  though  using  affirmative  words,  would 
have  taken  upon  himself  the  proof  of  a  negative,  namely, 
that  the  debtor  had  not  received  notice  of  the  assignment. 
In  Winch  v.  Keeley  the  attention  of  the  Court  and  counsel 
was  addressed  to  another  object,  and  the  minor  point  as 
to  the  formalities  necessarily  to  give  effect  to  an  assign- 
ment was  not  considered.  If  the  counsel,  who  argued  for 
the  defendant  in  that  case,  had  anticipated  the  decisions  in 
Muuro,  Ex  parte  (e),  Burton,  Ex  parte  (f),  Usbome,  Ex 
parte (g),  he  would,  no  doubt,  have  urged  the  point;  but 
the  point,  whether  good  or  bad,  was  evidently  overlooked. 
[Littledale,  J.  In  Ryall  v.  Rowls,  which  was  decided 
before  Winch  v.   Keeley,   the  necessity  of  notice  to  I  he 

(a)  1 T.  R.  619.  (c)  1  Buck,  300. 

(6)  Suprd.  (/)  1  Glyn  &  Jam.  207. 

(r)  8T.  R.140.  (g)  Ibid. 

(d)  3  Bos.  &  Pul.  40. 
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1834.        debtor  was  mentioned.     It  appears  to  me  that  notice  is 
merely  evidence    of  the    assignment.]      The    assignment 
would  be  good  qua  assignment,  without  any  notice  to  the 
debtor,  that  is  to  say,  it  would  operate  to  transfer  the  debt 
as  between  assignor  and  assignee.     In  the  other  cases  which 
have  been  cited   no  question  of  the  sort  could  arise  upon 
the  pleadings.     In  Eckhardt  v.  Wilson  (a)  the  right  of  the 
assignee  to  sue  was  put  in  issue  by  the  plea  of  non  as- 
sumpsit.    In   Carpenter  v.  Marnell(b)  the  pleadings  are 
not  stated  ;  besides  which,  the  point  did  not  there  arise, 
the  question  there  being  as  to  the  transfer  of  the  bank- 
rupt's interest  in  a  promissory  note,  which  would  require  no 
notice.      Though  the  bankrupt  had  omitted  to  indorse  the 
note,  he  could  not  be  said  to  have  in  his  order  and  dispo- 
sition an  instrument,  with  the  possession  of  which  he  had 
actually  parted  for  a  valuable  consideration.     [Littledale,  J. 
My  present  impression  is,  that  you  ought  either  to  have 
traversed  the  assignment,  or  have  stated  specially  in  your 
rejoinder,  that  the  debt  was  in  the  order  and  disposition  of 
the  insolvent.     In  the  equity  cases  which  have  been  re- 
ferred to,  the  whole  of  the  evidence  would  be  before  the 
Court.] 

Cur.  adv.  vult* 

Lord  Denman,  C.  J.,  on  a  subsequent  day  in  the  term 
delivered  the  judgment  of  the  Court.  After  stating  the 
pleadings,  his  Lordship  proceeded  thus : — In  support  of  the 
demurrer  to  the  replication  the  case  of  Dean  v.  James  (r) 
was  relied  on.  We  think  that  that  case  was  rightly  decided, 
and  it  is  a  direct  authority  to  show,  that  the  replication  is 
bad.  It  will,  therefore,  be  unnecessary  to  go  further  into 
the  consideration  of  the  point  which  was  there  decided. 

Hoggins  then  applied  for  leave  to  amend  on  payment  of 
costs,  stating  that  this  had  been  allowed  in  Dean  v.  James ; 

(a)  Supra*.  (It)  Supra.  (c)  In  1  Nevile  &  Manning,  89$. 
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and  that  the  plaintiff  had  been  misled  by  the  pleadings  in 
Winch  v.  Keeley. 

Lord  Denman,  C.  J.— We  think,  upon  the  whole,  that 
leave  should  be  given  to  amend. 

Leave  to  amend  on  payment  of  costs. 


Wylde  and  another  v.  Porter. 

ASSUMPSIT  on  a  promissory  note  for  100/.  and  interest,  In  an  action 
payable  on  demand,  made  by  the  defendant  in  1824,  and  deli-  on^prorais^" 
vered  to  the  plaintiff.     Plea:  the  general  issue,  and  the  sta-  sory  note  more    x 
tute  of  limitations.     At  the  trial  before  Littledale,i.,  at  the  old,  and  which 
last  spring  assizes  for  Nottinghamshire,  the  plaintiffs  produced  PurP°rt.e<? lo 
a  joint  and  several  note  for  100/.  and  interest,  payable  on  de-  and  several 
mand,  and  dated  12th  July,  1824,  subscribed  "John  Henry  ^^^ 
Shearman,  Thomas  Shearman,  James  Wheeler,  Robert  Por-  signature  of 

B  to  which 

ter.    Witness  to  the  signature  of  J.  //.  Shearman  and  Thomas  purported  to 
Shearman,    William  Wilson."     The  plaintiffs   proved  the  be  attested  by 

w     evidence  of 

defendant's  signature,  and  the  payment  of  interest  within  six  payments  of 

years  by  Thomas  Shearman.  It  was  shewn  that  the  de-  lnterest  *ithj* 
J  J  six  years  by  B. 

fendant  was  merely  a  surety,  and  that  when  he  signed,  the  is  not  sufficient 
signatures  of  the  two  Shearman  s  were  already  upon  the  note.  ^^  o^ of  the 
Wilson,  the  subscribing  witness,  not  having  been  called,  N.  statute  of  limi- 
12.  Clarke  applied  for  a  nonsuit  on  that  ground.      The  £.  ;s  called 

learned  judge  refused  to  nonsuit,  and  left  the  case  to  the  although  it  ap- 
.......  P  .  pears  that  A. 

Jury*  glvlDg  lne  defendant  leave  to  move  for  a  nonsuit  upon  signed  the  note 

the  question  as  to  the  necessity  of  calling  the  subscribing  *J!  SUIjGty  for 
witness.    The  jury  found  a  verdict  for  the  plaintiff.     N.  It.  name  was  al- 
Clarke,  in  the  last  term,  obtained  a  rule  nisi  for  a  nonsuit  gcribedto  the 
upon  the  point  reserved ;  against  which  note. 

Whitehurst  now  shewed  cause.  The  defendant  being  a 
surety,  and  having  signed  the  note  at  a  time  when  the  signa- 
tures of   his  principals   were   already    upon   the   note,   is 
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estopped  from  saying  now  that  one  of  them  is  not  a  party 
to  it.  The  defendant  must  be  considered  as  having  exe- 
cuted an  instrument,  in  which  there  is  a  recital  that  the  two 
Shearmans  were  parties  to  it.  Suppose  that  this  had  been 
a  regular  guarantee  and  had  recited  that  the  two  Shearmans 
were  indebted  to  the  plaintiffs  in  the  sum  of  100/.,  and  the 
defendant  had  signed,  he  could  not  afterwards  say  that  the 
Shearmans  did  not  owe  the  plaintiffs  any  thing.  It  is  not, 
however,  necessary  to  go  so  far  as  to  say  that  there  was  an 
estoppel  in  the  case :  but  it  is  sufficient  if  there  is  evidence 
that  Thomas  Shearman  was  a  party  to  the  note.  [Lord 
Denman,  C.  J.  You  gave  parol  evidence  of  that  fact 
The  very  object  of  having  an  attesting  witness  is  to  exclude 
parol  evidence.]  The  principle  upon  which  it  was  deckled 
in  Whitcomb  v.  Whiting  (a),  that  a  payment  by  one  of  the 
parties  to  a  joint  and  several  note  takes  the  case  out  of  the 
statute,  is,  that  the  one  acts  as  the  agent  of  the  other  parties 
to  the  note.  It  is  sufficiently  shewn  here  that  Thomas 
Shearman,  in  paying  the  interest  upon  the  note,  acted  as  the 
agent  of  the  others. 


The  Court,  without  calling  upon  Clarke  to  support  his 
rule,  made  it  absolute. 

Rule  absolute, 

(«)  2  Dougl.  652. 


Doe,  on  the  several  demises  of  William  Sweetland 
and  Charity  Hill,  v.  Webber. 

In  an  ejeetj-     EjECTMENT  for  lands  called  "  Middle  Langford,"  in 

by  a  person      the  county  of  Devon.     The  cause  came  on  to  be  tried 
claiming  un- 
der a  post-nuptial  settlement   against  a  subsequent   purchaser  from   the    husband, 
declarations  and  admissions  by  the  husband  that  he  had  received  valuable  consider- 
ation from  the  purchaser  are  not  admissible  in  evidence. 

Whether  a  post-nuptial  settlement  made  by  a  husband  upon  the  wife  at  the  instance 
of  his  wife's  friends,  she  having,  at  the  time  of  her  marriage,  been  entitled  to  legacies 
which  were  then  in  the  hands  of  executors,  and  one  of  which  continued  to  be  so  at  the 
time  of  the  settlement,  is  or  is  not  a  fraudulent  conveyance  within  the  statute,  97  EUs. 
c.  6,  so  as  to  be  void  as  against  creditors  and  subsequent  purchasers  for  value— ^turne. 
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before  Park,  J.,  at  the  Devonshire  spring  assizes,  1832,         1834. 
when  a  verdict  was  taken  for  the  defendant,  subject  to  the 
following  case. 

17th  October,  1786.  W.  Western  died  seised,  having  by 
his  will,  dated  9th  September,  1786,  devised  Middle  Lang- 
ford  to  his  wife  for  life  ;  remainder  to  John  Hill  in  fee. 

Upon  the  death  of  W.  Western,  his  widow  took  posses- 
sion of  the  premises. 

4th  March,  1798.  John  Hill  married  Charity  Sweetland, 
one  of  the  lessors  of  the  plaintiff  (who  was  of  age),  without 
the  knowledge  of  her  friends. 

Charity  Hill  was  entitled  to  100/.  under  the  will  of  John 
Sweetland,  and  to  400/.  under  the  will  of  Benjamin  Sweet- 
land.  These  legacies  were  then  in  the  hands  of  the  respec- 
tive executors,  and  were  payable  on  attaining  twenty-one  or 
marriage. 

11th  May  and  22d  May,  1798.  The  executors  of  Benj. 
Sweetland  purchased  in  the  maiden  name  of  Charity  Hill 
600/.  consols,  in  two  portions,  with  the  400/.  legacy. 

A  day  or  two  after  the  marriage,  a  settlement  was  talked 
of  by  the  mother  and  uncle  of  Charity  Hill,  and  on  the 
24th  March,  1798,  instructions  were  given  for  it  to  Mr. 
Wood,  an  attorney  and  connection  of  the  family  of  Mrs. 
Hill;  and  he  prepared  a  deed  of  settlement,  which  was  duly 
executed  on  the  26th  May,  1798,  and  which  was  made  be- 
tween John  Hill  and  Charity  his  wife,  of  the  one  part,  and 
W.  Dingle  and  W*  Sweetland,  of  the  other  part.  By  this  deed 
the  100/.  and  600/.  were  assigned  to  Dingle  and  Sweetland 
in  trust  (inter  alia)  to  allow  John  Hill  to  have  the  interest 
or  produce  as  long  as  he  and  his  wife  should  both  live, 
and  he  should  not  be  a  bankrupt  or  insolvent;  in  which 
latter  case  the  trustees  were  to  hold  in  trust  for  the  separate 
use  of  the  wife  during  the  life  of  Hill.  After  the  death  of 
either  of  them,  the  other  was  to  have  the  whole  capital. 
The  trustees  were  empowered  to  recover  from  the  executors 
of  John  Sweetland  the  100/.  which  had  not  been  paid,  and 
were  authorized  to  lend  both  sums  to  the  husband,  upon 

s  s  2 


588  CASES  IN  THE  KING'S  BENCH, 

1834.  such  security  as  they  should  in  their  discretion  think  proper 
to  accept.  In  the  same  settlement  John  Hill  demised 
Middle  Langford  (to  the  reversion  of  which  he  was  entitled 
in  fee)  to  Dingle  and  Sweetland  for  eighty  years,  if  Charity 
Hill  should  so  long  live,  to  commence  after  the  death  of 
Ann  Western  and  himself,  in  trust,  to  permit  her  to  receive 
the  rents  for  her  life  during  the  term. 

18th  September,  179B.  The  legacy  of  100/.  was  paid  to 
John  Hill. . 

25th  September,  1798.  The  600/.  consols  were  transfer- 
red into  the  names  of  the  trustees  of  the  settlement,  and 
remained  standing  in  their  names  till  November,  1803, 
when  it  was  sold  out  by  them  aud  advanced  to  John  Hill. 

Several  other  legacies  were,  after  the  marriage,  be- 
queathed to  Charity  Hill,  amounting  to  150/.,  which  she 
received  during  coverture. 

4th  and  5  th  February,  1803.  By  lease  and  release  between 
John  Hill,  of  the  one  part,  and  John  Wi  I  cocks,  of  Exeter, 
banker,  of  the  other  part,  Hill,  in  consideration  of  the 
moneys  thereafter  to  be  advanced  by  Wilcocks,  conveyed 
the  premises  to  Wilcocks  and  his  heirs,  in  trust,  to  sell  the 
same  after  six  months'  notice  from  Wilcocks  to  Hill,  if  the 
debt  should  not  exceed  800/.,  and  after  one  month's  notice 
if  the  debt  should  exceed  that  sum ;  the  notice  to  be  left  at 
the  dwelling-house  of  Hill.  The  produce,  when  sold,  was 
to  be  applied  in  satisfaction  of  the  debt,  and  the  surplus  to 
be  paid  to  Hill  and  his  heirs.  But  the  estate  was  to  be  re- 
conveyed,  in  case  Hill  should  pay  the  amount  due  before 
the  expiration  of  the  notice. 

No  money  was  advanced  to  Hill  at  the  time  of  the  ex- 
ecution of  this  deed.  The  only  evidence  given  at  the  trial 
of  any  money  being  at  any  time  advanced  by  Wilcocks  to 
Hill,  or  of  any  debt  existing  from  Hill  to  Wilcocks,  was  the 
following,  which  was  received  by  the  learned  judge,  subject 
to  the  opinion  of  the  Court  as  to  its  admissibility : 

A  copy  of  a  notice  from  Wilcocks  to  Hill  was  read. 
This  notice  recited  the  lease  aud  release,  and  that  900/.  was 
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then  due  from  Hill  to  Wilcocks,  and  gave  notice  of  an  inten-         1834. 
tion  to  sell,  in  pursuance  of  the  powers  given  by  the  inden- 
tures, within  one  month. 

This  notice  was  stated  by  Tapley  (clerk  to  Mr.  Pidsley, 
who  prepared  the  mortgage,)  to  have  been  served  at  the 
dwelling-house  of  Hill.  Pidsley  stated  that  after  the  notice 
had  been  so  left,  Hill  and  his  brother  came  to  him  in  con- 
sequence, and  requested  him  to  interfere  with  Wilcocks  not 
to  sell  the  property,  the  brother  promising  to  pay  off  the 
debt.  Hill  did  not  say  the  money  had  not  been  advanced. 
The  brother  paid  100/.  towards  it.  Pidsley  also  stated  that 
when  the  security  from  Hill  to  Wilcocks  was  prepared  and 
executed,  he  had  no  intimation  of  any  marriage  settlement. 

A  commission  of  bankrupt,  dated  14th  September,  1804, 
which  had  been  issued  against  Hill,  and  the  last  examina- 
tion of  the  bankrupt  under  this  commission,  were  read.  In 
his  examination  the  bankrupt  stated  that  he  had  had,  in 
right  of  his  wife,  100/.  and  600/.  consols ;  that  he  had  been 
entitled  to  the  reversion  in  fee'  of  an  estate  called  Little 
Langford,  subject  to  the  life  interest  of  Arm  Western;  that 
be  had  conveyed  this  estate,  by  lease  and  release  of  4th  and 
5th  February,  1803,  to  Wilcocks,  in  trust,  for  sale,  on  his 
advancing  800/.  thereon ;  that  he  understood  some  doubts 
had  arisen  as  to  the  validity  of  his  conveyance  to  Wilcocks, 
but  that  he  could  not  say  whether  they  were  well  or  ill 
founded ;  that  he  had  received  a  notice  from  Wilcocks,  bear- 
ing date  the  2d  February,  1804,  that  in  default  of  payment 
of  the  sum  of  800/.  and  interest  within  one  month,  he  would 
proceed  to  sale. 

JE.  Wilcocks,  who  was  in  his  father's  bank  in  1798,  and 
knew  Hill,  stated  that  Hill  banked  with  the  firm  until  1803 
or  1804;  that  he  made  out  an  account  in  1804,  and  inclosed 
it  in  a  letter  to  W.  Hill,  the  brother  of  John  Hill,  This 
letter  was  produced,  and  was  as  follows : 

"  Western  Bank,  Exeter, 
Sir,  15th  February,  1804. 

Mr.  Pidsley  this  day  informed  us  that  you  will  pay  us  the 
amount  of  money  that  we  have  advanced  your  brother  John, 
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1834.        if  we  will  omit  selling  Langford,  but  that  you  cannot  engage 
to  pay  it  in  less  than  three  months.     We  understand  three 
months  from  the  date  of  the  notice  we  gave  him.     The 
present  is  to  inform  you  that  we  are  willing  to  oblige  you, 
provided  you  pay  us  100/.  towards  the  said  debt  on  or  be- 
fore the  24th  instant.  We  are,  fee" 
"  P.S.  The  balance  due  to  us,  with  interest  up  to  the  24th 
December,  is  902/.  8s.  3d.t  as  per  account  delivered  to 
Mr.  HilL" 
The  witness  said  he  had  no  doubt  that  he  saw  his  bro- 
ther, but  he  would  not  state  that  he  had  communicated  this 
letter  or  the  state  of  the  account  to  him,  but  he  stated  that 
he  did  himself  (i.  e.  the  brother)  offer  to  the  Bank  to  pay 
off  the  demand  by  instalments,  and  that  he  actually  paid 
100/.  of  the  mortgage  debt. 

It  was  objected,  on  the  part  of  the  plaintiff,  that  the  copy 
of  the  notice  was  not  admissible,  and  that  the  declarations 
of  John  Hill,  made  after  the  execution  of  the  settlement, 
and  his  last  examination,  and  the  letter  of  the  bankers  to 
W.  Hill  and  his  proposals  to  them,  were  not  properly 
received  against  the  plaintiff  to  prove  the  existence  of  a 
debt  from  John  Hill  to  Wilcocks. 

1817>  John  Hill  died,  leaving  Charity  Hill,  one  of  tht 
lessors  of  the  plaintiff,  him  surviving. 

June,  1831.  Arm  W&tern,  the  tenant  for  life,  died. 
The  other  lessor  of  the  plaintiff,  William  Sweetlamd,  is 
one  of  the  trustees  under  the  settlement. 

The  defendant,  Webber,  claims  under  the  mortgage  ef 
5th  February,  1 803. 

The  questions  for  the  opinion  of  the  Court  are— First, 
Whether  the  plaintiff,  whose  lessors  claim  under  the  settle- 
ment of  the  24th  May,  1798,  is,  on  the  facts  above  stated, 
entitled  to  recover:  Secondly,  Whether  the  evidence  ob- 
jected to  was  admissible;  and  whether  there  was  legal 
evidence  of  any  debt  being  due  from  John  Hill  to  Wilcoch 
under  the  mortgage  of  the  5th  February,  1803,  or  of  there 
being  any  valuable  consideration  for  that  deed* 
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Folktt  for  the  plaintiff.  It  is  not  intended  to  deny  that  1834. 
under  27  Eliz.  c.  6,  a  purchaser  for  valuable  consideration 
is  entitled  to  prevail  over  a  voluntary  settlement;  but 
the  defendant,  in  order  to  entitle  himself  to  the  benefit  of 
that  statute,  must  prove  himself  to  be  a  purchaser  for  a 
valuable  consideration,  and  must  also  shew  that  the  post- 
nuptial settlement  is  a  voluntary  settlement,  or  made  with- 
out valuable  consideration. 

I.  Has  the  defendant  established  that  the  deed,  under  First  point: 
i  •  i     i         i  •  ,  j     Whether  suffi- 

wnicn  be  claims  as  tenant  to  the  mortgagee,  was  made  clent  evidence 

upon  valuable  consideration  ?     Of  this  he  is  bound  to  give  °/  considera- 

...  m  •  •  •      tl0n  f°r  m0rt" 

clear  and  positive  evidence.  The  recital  in  the  deed  is  gage. 
not  evidence  for  the  party  making  it,  and  against  parties 
claiming  under  a  prior  deed.  Besides,  the  consideration 
stated  is  money  to  be  advanced.  It  should  be  shewn  by 
legal  evidence  that  what  the  deed  contemplated  as  a  thing 
to  be  done  in  future,  was  in  fact  done.  It  should  be 
shewn  by  legal  evidence  that  there  was  an  advance  of 
money  upon  the  security  of  that  deed,  and  in  pursuance  of 
it  The  mode  by  which  this  is  attempted  to  be  done  was, 
by  putting  in  admissions  and  declarations  of  John  Hill, 
made  by  him  after  he  had  by  the  deed  of  settlement,  under 
which  the  lessees  of  the  plaintiff  claim,  parted  with  his  in- 
terest in  the  property.  Declarations  and  admissions  of  an 
assignor  must,  in  order  to  defeat  the  title  of  the  party  to 
whom  be  has  conveyed,  have  been  made  antecedently  to 
that  conveyance,  and  whilst  he  was  the  owner  of  the  pro- 
perty,  and  not  afterwards.  Where  a  person  parts. with  his 
interest  in  any  kind  of  property,  no  admission  subsequently 
made  by  him  is  evidence  against  the  party  to  whom  he  has 
assigned  his  interest  (a).  The  evidence  which  was  re- 
fa)  Plde  Cliptaiii  v.  &Brkn,  C.  192;  Collenridgev.  Farquhar- 
i  Isp.  N.  P.  C.  10  f  Smith  r.  wn,  ibid.  259;  Rotxo*  v.  Andrade, 
&***$,  ,  ibid.  330;  Walker  v.  ibid.  373;  Ivat  v.  Finch,  1  Taunt 
broadstock,  ibid.  458;  Duckham  141;  Peaceable  v.  Watson,  4  Taunt. 
v.Watlis,  5  Esp.  N.  P.  C.  251;  J6;  Doe  d.  Johnson  v.  Earl  of 
v.  Chesttty,  1  Stark.  N.  P.      Pembroke,  1 1  East,  504. 
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Second  point : 
Whether  set- 
tlement valid 
against  sub- 
sequent pur- 
chaser for  va- 
luable con- 
sideration. 


CASES  IN  THE  KING  S  BENCH, 

ceived   in  this  case  is  only  good  if  the  admissions  of  Hill 
are  good. 

II.  Supposing  the  Court  to  consider  that  there  was 
evidence  of  consideration  for  the  mortgage,  the  question 
arises,  whether  the  conveyance  by  the  husband  to  the 
trustees  in  1798,  was  a  fraudulent  voluntary  conveyance 
within  the  meaning  of  the  '27  Eliz.  c.  6.  The  marriage 
took  place  on  4th  March,  1793,  without  the  knowledge 
or  consent  of  the  wife's  friends,  she  being  then  entitled  to 
legacies  of  100/.  and  400/.,  which  were  in  the  hands  of 
the  executors  under  two  wills.  Shortly  after  the  marriage, 
a  settlement  is  talked  of  by  the  friends  of  the  wife,  and 
instructions  to  prepare  one  are  given  by  them.  After  this, 
but  before  the  execution  of  the  deed,  the  legacy  of  400/. 
is  invested  in  the  funds  in  the  maiden  name  of  Mrs.  Hill, 
and  die  legacy  of  100/.  remains  in  the  hands  of  the  exe- 
cutor. The  settlement  was  then  made,  transferring  to 
the  trustees  the  stock  and  money  belonging  to  the  wife, 
upon  trusts  which  were  for  the  benefit  of  both  husband 
and  wife,  and  giving  to  the  trustees  a  trust  term  in  the 
property  to  which  the  husband  was  entitled  in  reversion, 
for  the  benefit  of  Mrs.  Hill,  in  case  she  should  survive. 
There  being  here  property  of  the  wife  (whether  500/.  or 
only  100/.)  to  which  the  husband  had  no  title  at  law,  and 
which  he  could  not  recover  without  the  intervention  of  a 
Court  of  Equity,  the  'wife  was,  according  to  the  rules  of 
equity,  entitled  to  call  upon  him  to  make  a  settlement 
upou  her,  either  out  of  that  fund  or  out  of  his  other  pro- 
perty ;  and  if  so,  the  settlement  cannot  be  treated  as  vo- 
luntary. A  settlement  made  bona  fide  between  the  hus- 
band and  the  friends  of  the  wife,  under  circumstances 
in  which  he  might  in  a  Court  of  Equity  be  compelled  to 
make  a  settlement  upon  the  wife,  will  be  valid,  as  a  settle- 
ment made  for  a  valuable  consideration,  against  both  the 
creditors  of  the  husband  and  subsequent  purchasers  from 
the  husband,  although  it  be  made  without  the  intervention 
of  a  Court  of  Equity.     Propositions  to  this  effect  are  laid 
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down  in  Roper's  Husband  and  Wife  (a),  and  the  authorities         1834. 
to  which  that  writer  refers  fully  support  the  text.     Middle"      ^^^^ 
come  v.  Marlow  (6),  which  is  one  of  the  cases  cited,  is  v. 

precisely  in  point  here.     There  the  wife  was  entitled  to  a      W*BB*»* 
legacy  which  was  in  the  hands  of  the  executors  of  the  will, 
so  that   the  husband  could  not  reach  it  without  the  assist- 
ance of  a  Court  of  Equity.     Instead  of  taking  the  case 
into  equity,  where  the  husband  would  have  been  compelled 
to  make  a  settlement,  the  executors  themselves  paid  the 
legacy  upon  terms  of  settling  the  amount  upon  his  wife, 
which  was  done;  and  the  settlement  was  supported  against 
subsequent  creditors   of  the   husband.       Ward  v.   Shal- 
lett(c),  Lady  Arundel  v.  Phipps  (d),  Wheeler  v.  Caryl (e). 
These  cases  also  shew  that  the  question  as  to  the  adequacy 
of  the  consideration  will  not  be  weighed  with  nicety,  pro- 
vided the  settlement  be  just  in  general,  the  question  being 
whether  there  was  fraud  in  the  transaction.     Where  the 
settlement  vastly  exceeds  the  consideration,  this  will  raise 
a  presumption  of  fraud.    There-  is  no  pretence  here  for 
saying,  nor  has  it  been  attempted  to  shew  that  the  con- 
sideration was  so  inadequate  to  the  value  of  the  settlement 
as  to  raise  a  presumption  of  a  fraudulent  intention,  nor 
indeed  is  there  any  evidence  whatever  of  inadequacy.     Le- 
gacies to  the  wife  in  the  hands  of  executors  at  the  time  of 
marriage,  fall  within  the  rule  which  obtains  in  Courts  of 
Equity,  that  the  husband  shall  not  have  the  money  without 
making  a  proportionate  settlement  upon  the  wife.     Brown 
ft  Ux.  v.  Elton  (/),  Blount  v.   Bestland  (g),  Mealis   v. 
Mealis  (A).     In  Deeks  et  Ux.  v.  Strutt  (i),  it  was  attempted 
to  maintain  an  action  at  law  for  a  legacy  ;  and  one  of  the 
grounds  upon  which  the  judgment  of  the  Court  (who  de- 
cided against  the  right  claimed)  proceeded  was,  that  in 

(a)  Vol.  i.  pages  257  and  321.  (f)  Amb.  131. 

(b)  2  Atk.  519.  (/)  3  P.  Wms.  202. 

(c)  2  Vez.  sen.  16.  (g)  5  Ves.  515. 

(d)  10  Ves.  140;  and  upon  An  (h)  5  Ves.  738(a). 
ttsae  at  law,  in  6  East,  257.  (t)  5  T.  R.  690. 
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1834.  equity  the  husband  was  compellable  to  make  a  settlement 
upon  the  wife,  when  he  claimed  a  legacy  which  had  been 
bequeathed  to  her.  The  only  question  where  a  post-nuptial 
settlement  is  made  upon  a  wife  who  is  entitled  to  a  legacy 
or  other  property,  which,  except  through  the  intervention 
of  a  Court  of  Equity,  her  husband  could  not  reach,  is, 
whether  the  settlement  is  just  and  equitable  as  against 
subsequent  creditors  and  purchasers.  It  is  stated  in  this 
case,  that  at  the  time  of  the  mortgage  the  mortgagee  had 
no  notice  of  the  prior  deed  of  settlement ;  but  notice  or 
want  of  notice  is  immaterial,  the  question  being  merely 
whether  there  has  been  a  valuable  consideration  for  the 
respective  deeds. 

First  point.  Crowder,  contra.    I.  There  is  evidence  of  a  valuable 

consideration   having  been  given  for  the  conveyance  in 
1803.    The  proposition  that  the  admissions  of  John  Hill 
cannot  be  received  in  evidence  to  shew  that  valuable  con- 
sideration passed,  contains  in  it  a  petitio  principii,  for  unless 
it  be  first  established  that  the  previous  conveyance  was 
valid,  John  Hill  cannot  be  taken  to  have  parted  with  his 
interest,  so  as  to  make   his  subsequent  statements  inad- 
missible in  evidence  against  the  party  who  claims  under 
the  first  deed.     The  defendant  seeks  to  avoid  the  settle* 
ment  as  a  fraudulent  conveyance  within  the  statute  of  EHt. 
If,  as  the  defendant  has  to  contend,  the  settlement  is  void 
as  against  a  purchaser  for  value,  it  cannot  be  said  that  by 
reason  of  bis  fraudulent  act  (for  such  it  is  in  law,  though 
no  moral  fraud  may  have  been  committed,)  he  shall  not 
be  admitted  to  give  evidence  to  support  the  title  of  a  pur* 
chaser  against  a  party  who  founds  his  title  upon  the  pre- 
vious act  of  fraud.    Both  parties  claim  under  John  Hill, 
and  each  contends  that  there  was  no  consideration  for  the 
Conveyance  under  which  the  other  claims  $  why  then  is  it  to 
be  said  that  admissions  by  him  that  he  received  consider- 
ation from  the  purchaser,  so  as  to  give  such  purchaser  a 
right  to  question  the  validity  of  the  prior  deed,  are  ioa& 
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misaible  ?    The  consideration  stated  in  the  deed  of  money        1834. 
to  be  advanced,  is  a  valuable  consideration  proved,  if  the 
admissions  of  John  Hill  are  evidence,    The  declarations 
made  by  John  Hill,  upon  his  examination  under  bis  bank- 
ruptcy, are  admissions  of  a  particularly  solemn  nature,  and 
therefore  entitled  to  more  than  ordinary  weight.      Much 
of  what  has  been  treated  as  a  series  of  admissions  by  John 
Hill,  are  more  than  that.     They  are  declarations  accom- 
panied with  ads.    That  which  took  place  at  the  meeting 
between  Pidsley  and  J.  and  W.  Hill,  cannot  be  considered 
as  amounting  to  nothing  more  than  mere  declarations  by 
Hill.     The  payment  of  100/.  by  the  brother,  coupled  with 
the  other  circumstances,  is  strong  evidence  to  shew  that 
money  had  been  advanced  by  Wilcocks  to  Hill  in  the  manner 
ronton plated  by  the  mortgage  deed.     [Taunton,  J.  It  is 
hard  to  throw  upon  the  Court  the  functions  of  the  jury  as 
well  as  their  own.     It  should  have  been  left  to  the  jury  to 
say  substantively  whether  the  consideration  has  been  paid. 
1  will  always  disclaim  the  privilege  of  deciding  upon  the 
effect  of  evidence.     I  do  not  sit  here  as  a  juryman.]     It  is 
astmmed  that  if  this  evidence  be  admissible,  the  consider* 
ation  was  proved  to  be  valuable.     If  this  evidence  be  not 
admissible,  the  valuable  consideration  given  by  a  purchaser 
from  the  husband  will  in  no  case  be  capable  of  proof,  unless 
oiker  persons  than  the  parties  themselves  actually  saw  the 
consideration  paid.     The  argument  which  has  been  urged 
to-day  goes  to  this  length,  that  not  only  John  Hill  cannot 
say,  but  also  that  he  cannot  do  any  thing  in  derogation  of 
the  deed  of  settlement.     [Taunton,  J.     How  easy  it  might 
be  for  a  man  to  talk  away  a  post-nuptial  settlement,  if  we 
were  to  allow  such  evidence  to  be  admitted.]    The  evir 
(tattn  offered  is  something  more  than  bare  declarations. 
There  is  evidence  abundantly  strong  to  satisfy  all  reason- 
able minds  that  a  consideration  was  paid  for  the  mortgage  ; 
and  there  is  no  authority  to  shew  that  the  acts  of  John 
Hilt,  and  his  declarations  made  at  the  time  of  his  acts, 
are  inadmissible.    There  are  many  cases  upon  evidence, 


596 
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in  which  declarations  have  been  admitted,  on  the  ground 
merely  that  the  party  had  no  interest  to  misrepresent  (a). 
[Littledale,  J.  I  hope  not  Lord  Denman,  C.  J.  That 
must  have  been  connected  with  something  beyond.]  It 
was  the  interest  of  John  Hill  to  deny  the  receipt,  and  this 
is  at  all  events  a  circumstance  which  will  weigh  with  the 
Court  in  considering  whether  they  shall  reject  evidence 
which  would  throw  much  light  upon  the  real  state  of  the 
facts,  and  as  to  the  admissibility  of  which  there  is  no  au- 
thority either  way. 
Second  point.       The  Court  did  not  hear  him  upon  the  second  point. 


Lord  Denman,  C.J. — It  appears  to  me  to  be  quite 
clear  that  there  was  no  evidence  which  ought  to  have  been 
submitted  to  the  jury  upon  the  question  whether  money 
had  been  advanced  by  the  mortgagee.  John  Hill  has  made 
a  settlement  which  cannot  be  set  aside  or  questioned 
without  evidence  of  a  subsequent  purchase  for  valuable 
consideration.  Of  that  consideration  there  ought  to  be 
clear  legal  proof.  The  evidence  which  has  been  given 
here,  consists,  at  the  highest,  of  declarations  by  John  Hill, 
and  I  take  it  to  be  clear  upon  general  principle,  that  a 
person  who  has  parted  with  all  his  interest  cannot  by  any 
declaration  of  his,  subsequently  made,  derogate  from  the 
estate  which  he  has  conveyed ;  and  that  it  is  only  by  de- 
clarations made  while  the  interest  is  in  him,  that  he  can 
bind  those  claiming  under  him.  The  conduct  of  John  Hill 
at  the  meeting  between  himself,  his  brother,  and  Mr.  Pids- 
ley,  together  with  the  evidence  of  the  payment  of  100/., 
certainly  makes  the  transaction  look  bon&  fide,  but  this  is 
not  by  itself  evidence  of  the  payment  by  Wilcocks  of  a 
valuable  consideration.  Mr.  Crowder,  who  has  argued 
with  all  the  knowledge  which  could  be  brought  to  bear 
upon  this  point,  was  obliged  at  last  to  resort  to  the  argu- 
ment upon  the  absence  of  interest  in  John  Hill  to  misre- 
present.   The  absence  of  interest  to  misrepresent  must, 

(<i)  Vide  3  Mann.  &  Ryl.  in  Rowe  v.  Brenton. 
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in  order  to  make  the  declarations  admissible,  be  combined  1834. 
with  some  other  circumstance.  I  may  observe  in  passing, 
that  when  we  say  of  a  man  that  he  had  no  interest  to  mis- 
represent, we  assert  that  which  perhaps  we  can  never 
know.  The  rules  of  evidence  are  made  to  protect  man- 
kind from  possible  fraud,  and  it  would  be  dangerous  to 
depart  from  them.  I  think  therefore  that  no  legal  evidence 
of  consideration  for  the  mortgage  deed  has  been  given, 
and  that  the  plaintiff  is  entitled  to  recover. 

Littledale,  J. — This  evidence  is  good  as  between  the 
parties  to  the  mortgage  transaction,  but  third  parties, — parties 
claiming  under  the  post-nuptial  settlement, — are  not  bound 
by  it.  It  is  not  competent  to  a  party,  after  he  has  parted 
with  his  interest  to  others,  to  bind  them  by  any  declara- 
tions in  derogation  of  their  estate.  Those  who  claim  as 
purchasers  under  the  husband  should  shew  that  the  money 
was  actually  advanced.  I  think  there  is  no  evidence  to 
affect  the  interest  of  third  persons.  The  only  part  of  the 
evidence  about  which  there  can  be  any  doubt,  is  that  which 
relates  to  what  took  place  when  John  Hill  and  his  brother 
met  the  mortgagee's  attorney  after  the  notice  of  intention 
to  sell.  Certainly  all  that  clearly  amounts  to  declarations 
by  John  Hill;  and  the  fact  of  the  brother's  paying  off 
100/.  is  certainly  evidence  that  the  banker  had  made  ad- 
vances on  the  mortgage  security  to  that  amount,  but  it 
goes  no  further  than  that ;  it  does  not  by  any  means  follow 
that  more  than  100/.  had  ever  been  advanced,  and  that 
sum  is  paid  off.  Against  the  parties  claiming  under  the 
poftt-nuptial  settlement,  the  evidence  which  was  given  was 
not  properly  admissible. 

Taunton,  J. — The  defendant  claims  under  the  mort- 
gage deed;  the  lessors  of  the  plaintiff  under  the  settle- 
ment. That  settlement  was  at  the  time  good,  though  it 
might  be  defeasible  in  the  event  of  there  being  a  subsequent 
purchaser  for  a  valuable  consideration.     The  question  at 
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1834.        the  trial  was,  whether  the  mortgagee  was  to  be  considered 
y^?**^      a  purchaser  for  a  valuable  consideration ;  and  the  question 
Vv  for  us  is,  whether  the  evidence  given  was  admissible.    The 

Webbs*,  evidence  ought  to  be  plain  straight-forward  evidence  of 
payment  of  the  money ;  whereas  it  consists  only  of  ad* 
missions  by  a  party,  the  effect  of  which,  if  admitted,  would 
be  to  cut  down  a  settlement  previously  made  by  himself. 
John  Hill  having  parted  with  his  estate  by  the  settlement, 
was  not  competent  to  cut  down  that  settlement  by  decla- 
rations made  afterwards.  I  will  not  say  what  would  be 
the  effect  of  the  evidence,  if  admitted.  I  am  not  a  jury- 
man. It  is  not  for  me  to  say  that  there  was  not  sufficient 
evidence  to  satisfy  the  jury  of  there  having  been  any  va- 
luable consideration  for  that  deed.  I  do  not  see  sufficient 
to  have  satisfied  me. 

Williams,  J. — I  am  of  the  same  opinion.  There  was 
not  sufficient  evidence  to  sustain  the  defendant's  point  that 
a  valuable  consideration  was  given  by  Wilcocfo.  The 
question  is,  whether  there  is  any  legal  evidence.  Sup- 
posing that  we  say  that  the  evidence  as  to  the  payment  of 
100/.  by  the  brother  was  evidence,  but  that  a  great  portion 
of  the  evidence  was  inadmissible,  how  can  we  say  that  the 
remainder  is  sufficient  to  lead  to  the  conclusion  that  va- 
luable consideration  passed  i  Mr.  Crotoder  contends  that 
John  Hill's  admissions  under  his  bankruptcy  are  admis- 
sible, as  being  particularly  solemn.  They  have  no  more 
weight  in  point  of  law  than  any  other  declarations.  The 
declarations  are  all  inadmissible,  and  I  do  not  see  how  we 
can  say  that  the  simple  fact  of  a  payment  of  100/.  by  the 
brother  was  sufficient. 

Judgment  for  the  plaintiff. 
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1834. 

Sadler  v,  Palfreyman,  Chambers,  and  Ward.  Njj%-^./ 

Chambers  and  Ward  v.  Sadler. 

J3Y  a  memorandum  signed  by  the  parties  to  the  first  of  An  action  be* 
these  actions,  it  was  agreed  that  such  action  should  be  b.  is  compro- 
settled  on  the  following  terms;  namely,  that  Sadler  should  ^ised,  B.  un- 

.  dertakingto 

accept  10/.  in  full  of  all  damages  charged  in  the  declaration  pay  a.'%  costs 

in  that  action,  and  that  Palfreyman,  Chambers,  and  Ward  J^J^ 
should  pay  the  costs  of  the  attorney*  of  Sadler  in  both  client.    The 
actions,  as  between  attorney  and  client.    This  agreement  J/s°attorney 
was  entered  into  upon  an  understanding  that  the  bills  of  being  taxed, 
costs  of  Messrs.  Rodgers  and  Siddell,  (who  had  been  the  s;xth  is  taken 
attorneys  of  Sadler  in  both  the  actions.)  should  be  taxed.  off*    ^.a5" 

.  torney  is  liable 

and  that  they  should  be  so  taxed  on  the  authority  and  at  topaythecosts 

the  instance  of  Sadler.    An  order  for  the  taxation  of  the  ff^e  taxation 

to  if. 

costs  of  Messrs.  Rodgers  and  Siddell,  as  between  attorney     A  party 
and  client,  and  which  rule  purported  to  be  made  upon  u^^of^he 
hearing  the  attorneys  or  agents  on  both  sides,  and  by  con*  attorney  of 
sent,  was  subsequently  made  by  Littledale,  J.    Upon  this  t ween  attorney 
rule,  the  bills  of  costs  of  Messrs.  Rodgers  and  Siddell  were  "^  client,  is 

°  .       entitled  to 

taxed  by  the  officer  of  the  Court,  and  upon  the  taxation  have  the  at- 
more  than  one- sixth  of  the  amount  of  the  bills  respectively  J^^ 
was  struck  off.  The  bills  were  taxed  with  the  authority 
and  consent  of  Sadler,  the  client  of  Messrs.  Rodgers  and 
Siddell.  In  last  Michaelmas  term  the  Court  ordered  that 
it  should  be  referred  to  the  master  to  tax  Palfreyman  and 
others,  and  Chambers  and  another,  their  costs  on  the  taxa* 
turn,  which  costs  when  taxed  should  be  paid  by  the  said 
Messrs.  Rodgers  and  Siddell  to  the  said  Palfreyman  and 
others,  and  Chambers  and  another.  The  costs  of  the  taxa- 
tion having  been  taxed  in  pursuance  of  this  rule,  Follett, 
in  Hilary  term,  obtained  a  rule  to  shew  cause  why  the  rule 
for  taxing  the  costs  of  taxation  and  all  further  proceedings 
thereon  should  not  be  set  aside  for  irregularity. 

Maule  and  Petersdorff  now  shewed  cause. — The  agree- 
ment was  made  with  an  express  understanding  by  Sadler, 
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1834.        the  party  immediately  entitled  to  have  the  costs  taxed,  that 

v^N-^/      Palfreyman  and  the  others  should  stand  in  his  place  in 

Vt  this  respect.     Upon  the  words  of  the  statute  (a),  and  upon 

Palfretman.  principle,  there  can  be  no  doubt  but  that  these  parties  are 

v  entitled  to  have  their  costs  taxed.    It  maybe  suggested  that 

Sadler.      the  cases  of  Longford  v.  Nott  (6),  before  Plumer,  M.  R., 

and  of  Storiev.  Lord  Bective,  before  Leach,  V.C.(c)  are 

authorities  to  the  contrary,  but  neither  of  them  touch  the 

present  case.    In  Langford  v.  Nott,  the  M.  R.  thought  that 

the  act  did  not  apply  to  the  case  of  a  party  not  being  the 

client,  who  had  already  paid  the  bill ;  and  in  Storie  v.  Lord 

Bective,  the  decision  proceeded  on  the  ground   that  the 

party  claiming  to  have  the  attorney's  bill  taxed  had  agreed 

with  the  client  to  pay  a  stipulated  amount  of  costs.     If  Sir 

T.  Plumer  did,  in  Langford  v.  Nott,  express  any  doubts  as 

to  whether  the  statute  applied  to  any  case  where  the  party 

requires  to  have  the  costs  taxed  was  not  the  client,  such  a 

doubt  was  ill  founded.     In  Vincent  v.  Venner(d),  Leach, 

M.  R.,  decided  that  a  third  party  who  agrees  to  pay  the 

costs  of  a  suit,  as  between  attorney  and  client,  stands  in  the 

same  situation  with  respect  to  the  right  of  claiming  taxation 

of  the  solicitor's  bill  as  the  client  himself. 

Follett,  contrsL  This  application  was  not  made  at  the 
instauce  of  the  client.  The  Court  has  no  power  to  direct 
Messrs.  Rodgers  and  Siddell  to  pay  to  Palfreyman  and  the 
others  the  costs  of  taxation.  There  is  no  doubt  but  that 
as  between  Sadler  and  the  other  parties  it  has  been  in  fact 
agreed  that  Palfreyman  and  the  others  shall  receive  the 
costs  of  taxation  in  case  more  than  one-sixth  of  the  attor- 
ney's bill  should  be  struck  off;  but  the  Court  have  no 
power  to  compel  the  attorney  to  pay  those  costs  to  any  party 
but  his  client.  The  2nd  Geo.  2,  c.  22,  enacts,  (s.  23,)  that 
no  attorney  shall  commence  any  action  for  the  recovery  of 
his  costs  until  one  month  after  he  shall  have  delivered  his 

(a)  2  Geo.  %  c.  23,  s.  23.  (c)  1  Jac.  &  Walk.  292  (a). 

(6)  1  Jac.  &  Walk.  291.  (d)  1  Mylne  &  Keen,  212. 
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bill  of  the  costs  to  the  party  or  parties  to  be  charged  there-        1834. 
with;  and  afterwards  it  directs,  that  upon  application  of  the      ^^v*^ 
party  or  parties  chargeable  by  such  bill,  or  any  other  person  Vt 

in  that  behalf  authorized,  to  the  Court,  or  to  any  judge  of  Palfreyman. 
the  Court  in  which  the  majority  of  the  business  has  been  hambers 
done,  such  Court  or  judge  shall  refer  the  said  bill  to  be  Sadler. 
taxed  by  the  proper  officer  of  such  Court,  and  the  respec- 
tive Courts  are  authorized  to  award  the  costs  of  taxation  to 
be  paid  by  the  attorney,  if  the  bill  taxed  be  less  by  a  sixth 
part  than  the  bill  delivered ;  and  if  the  bill  be  not  less  by 
one-sixth,  the  Court  are  in  their  discretion  to  charge  the 
attorney  or  client  in  regard  to  the  reasonableness  or  un«* 
reasonableness  of  such  bill.  It  is  evident  that  the  legislature 
did  not  contemplate  that  the  application  should  be  by  any 
one  but  the  client,  or  that  the  costs  of  taxation  should  in  any 
event  be  paid  or  received  by  any  one  but  the  attorney  or  the 
client.  As  it  appears  that  the  bill  has  been  taxed  by  consent 
it  may  be  too  late  to  object  to  the  order  for  taxation  of  the 
bill,  but  the  Court  cannot  compel  the  attorney  to  pay  the  costs 
of' taxation  to  any  one  but  his  client.  In  order  to  be  within 
the  act  at  all  the  parties  must  stand  in  the  relation  of  attor- 
ney and  client,  Langford  v.  Nott(a). 

Lord  Denman,  C.J. — I  have  been  embarrassed  in  the 
course  of  the  argument  by  the  circumstance  of  there  having 
been  cross-actions.  We  had  better  consider  it  as  a  single 
action.  The  parties  to  this  action,  for  the  purpose  of  set- 
tling it,  enter  into  an  arrangement,  by  which  it  is  agreed 
that  the  defendants  shall  pay  the  costs  of  the  attorneys  of 
the  plaintiff,  as  between  attorney  and  client.  If  the  de- 
fendants were  not  entitled  to  have  the  costs  taxed  under 
this  agreement,  and  were  not  entitled  to  receive  the  costs 
of.  taxation  in  case  one-sixth  should  be  struck  off,  there 
would  be  no  security  against  their  being  charged  with  more 
than  the  costs  as  between  attorney  and  client.  The  clause 
in  the  act  of  parliament  operates  to  give  the  right  to  have 

(a)  Uac.  &  Walk.  291. 
VOL.  III.  T  T 


602  CASES  IN  THE  KING'S  BENCH, 

1834.  the  coats  taxed,  and  to  receive  the  costs  of  taxation  where 

V^N^,/  one-sixth  is  struck  to  the  party  chargeable  by  tJie  bill ;  and 

v.  it  seems  to  me  that  this  case  falls  within  the  express  words. 

P*iraEYHAM»  I  can  see  jjq  rea&on  whjr  the  attorneys  should  not  pay  them 

here,  nor  why  they  should  not  pay  them  to  the  defendants. 


v. 


Littledale,  J. — I  also  think  that  the  attorneys  are 
liable  to  pay  these  costs.  When  the  parties  entered  iuto 
an  agreement  to  pay  the  costs  as  between  attorney  and 
client,  it  was  evidently  not  intended  that  the  defendants 
should  pay  the  whole  amount  of  the  bill.  They  were 
entitled  to  have  them  taxed;  if  so,  they  might  be  reduced 
by  more  than  one-sixth,  and  if  so,  the  defendants  were  en- 
titled to  receive  the  costs  of  taxation.  It  is  no  difference 
to  whom  the  attorney  pays  the  costs.  The  statute  is  in 
general  words,  to  pay  the  costs  of  the  taxation  if  one-sixth 
should  be  struck  off. 

Taunton,  J. — I  am  entirely  of  the  same  opinion.  I 
cannot  see  why  Palfreyman  should  not  be  considered  as  the 
party  chargeable  within  the  words  of  the  act.  He  was  not 
the  party  to  be  charged  to  whom  the  attorney  is  required  to 
deliver  his  bill;  but  when  he  entered  into  the  agreement  to 
pay  the  costs  as  between  attorney  and  client,  I  think  he  had 
a  right  to  see  that  he  was  not  charged  too  much ;  and  that 
he  might,  without  violence  to  the  words  of  the  act,  be  con- 
sidered as  the  party  chargeable.  My  judgment  does  not 
proceed  upon  the  addition  of  the  words  "  or  by  any  person 
in  that  behalf  authorized,"  by  which  is  intended  the  agent  of 
the  party  chargeable. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  The 
case  has  been  argued  as  if  Palfreyman  had  been  entirely  a 
stranger.  By  Palfreyman  $  taking  upon  him  to  pay  the 
costs  as  between  attorney  and  client,  he  became  as  much 
interested  as  any  other  person. 

Rule  discharged. 
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Lainson,  Executor  of  Griffiths,  v.  Tremere. 

DEBT  on  a  bond,  dated  '23d  October,  1809,  from  the  The  obligor  of 

defendant  to  Griffiths,  in  the  penal  sum  of  1000/.     The  SiSSdTr 

defendant  craved  oyer  of  the  bond  and  of  the  condition,  the  payment 

which  (after  reciting  that  Griffiths  by  indenture  of  lease,  rate  0f  170/. 

bearing  eveu  date  with  the  bond,  demised  to  the  defendant  a  >e,?r»  "ac" 
.      ,  .  cording  to  an 

certain  hereditaments,  to  hold  to  defendant,  from  the  5th  indenture  of 
January  then  next,  for  thirty-one  years  wanting  ten  days,  at  s^^j  ^  rent 
the  yearly  rent  of  170/.,  payable  quarterly,  as  therein  men-  to  be  140/.,)  is 
boned,  and  under  and  subject  to  certain  covenants,  provi-  nn  action  on 
sions  and  agreements  therein  contained,)  was  declared  to  be,  the  bond,  from 

.  saying  that  the 

that  if  the  defendant  and  two  other  obligors  should  from  rent  reserved 

time  to  time  during  the  continuance  of  the  lease  pay  to  b? t,ie  ,nd4ein". 

0  .  lure  was  i*°'» 

Griffiths  the  said  yearly  rent  of  170/.  on  certain  days,  and  a  year. 

abould  observe,,  perform,  fulfil  and  keep  all  and  every  the 
covenants,  clauses,  provisoes,  conditions  and  agreements, 
contained  in  the  indenture  of  lease,  then  the  bond  to  be 
void.  The  defendant  then  pleaded,  first,  non  est  factum; 
secondly,  that  the  indenture  of  lease  recited  in  the  condition 
of  the  bond,  was  a  certain  indeuture,  bearing  even  date  with 
tbe  bond,  which  it  then  set  out  at  full  length,  and  from  which 
it  appeared  that  the  rent  reserved,  and  which  the  defendant 
covenanted  to  pay,  was  only  one  hundred  and  forty  pounds 
1  year.  Averments :  that  there  were  no  other  covenants, 
clauses,  provisoes,  conditions  or  agreements  in  the  lease, 
which  on  the  part  of  the  lessee  were  to  be  paid,  observed, 
performed,  fulfilled  or  kept;  that  the  defendant  entered 
and  has  hitherto  paid  the  yearly  rent  or  sum  of  one  hundred 
and  forty,  pounds,  at  the  days  and  times  and  by  the  inden- 
ture limited  and  appointed  for  the  payment  thereof,  accord- 
ing to  the  true  intent  and  meaning  of  the  indenture  (a). 
Replication,  that  the  defendant  had  not,  since  the  death 

(a)  There  were  other  pleas,  upon  stated  in  the  condition  to  be  170/. 
which  issues  were  joined.  One  of  instead  of  14QL  by  mistake.  Vide 
these  was  a  pita  thai  the  rent  was     post,  600. 

T  T  2 
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of  Griffiths,  paid  to  the  plaintiff,  executor  as  aforesaid,  the 
yearly  rent  or  sum  of  one  hundred  and  seventy  pounds,  in 
the  condition  mentioned,  according  to  tlie  terms  thereof. 
Tremere.  »j'0  ^is  rep]ication  the  defendant  demurred,  assigning 
several  special  causes  of  demurrer,  treating  the  replication 
as  inapplicable  of  the  plea. 
Joinder  and  demurrer. 

R.  V.  Richards,  for  the  defendant.  The  question  for 
the  Court  to  determine  arises  upon  the  defendant's  second 
plea,  and  is,  whether  the  payment  of  the  rent  reserved  by 
the  lease  is  not  to  be  considered  a  performance  of  the  con* 
dition  of  the  bond.  It  is  submitted  that  by  payment  of 
140/.  a  year  the  condition  is  performed.  The  bond  and 
the  deed  are  to  be  taken  and  considered  together  as  parts  of 
one  and  the  same  security  (a).  The  coudition  recites  that 
Griffiths  had,  by  indenture  bearing  even  date  with  the  bond, 
demised  certain  premises  for  a  term,  at  the  yearly  rent  of 
one  hundred  and  seventy  pounds,  aud  the  condition  is  to  pay 
the  said  yearly  rent  of  one  hundred  and  seventy  pounds  during 
the  continuance  of  the  lease.  This  condition  points  to  the 
indenture,  and  it  is  clear  that  the  bond  was  intended  to 
secure  the  rent  reserved  iu  the  indenture,  and  not  that  the 
indenture  was  intended  to  secure  the  rent  mentioned  in  the 
bond.  When  a  defendant  is  bound  upon  condition  to  per- 
form the  covenants  of  an  indenture,  in  an  action  upon  the 
bond,  the  defendant,  in  order  to  discharge  himself,  must 
(by  a  recital  of  it  in  his  plea)  shew  the  deed  to  the  Court; 
and  the  reason  assigned  is  this,  "  in  order  that  they  may  see 
what  the  covenants  are,  i.  e.  in  order  that  the  Court  may  see 
what  it  was  the  intention  of  the  bond  to  secure;  Cook  v. 
Remington  (b),  Read  v.  Daivson  (c),  Lewes  v.  Ball  (d), 
Tapscott  v.  Woolridge  (e),  Stibbs  v.  Clough  (f).  If  the 
Court  is  at  liberty  to  look  at  the  bond  and  deed  together, 

(a)  Vide  4  Burr.  2787.  (rf)  1  Siderfin,  97. 

(6)  6  Mod.  237.  (f)   Ibid.  425. 

(c)  1  Siderfin,  50.  (f)  1  Strange,  227. 
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it  if  apprehended  that  these  pleadings  are  sufficient.     The 

Court  will  look  at  the  indenture  to  see  whether  it  is  cor- 

.         .  Lainson 

rectly  described  in  the  recital  in  the  bond,  and  if  they  find  v. 

that  the  indenture  is  incorrectly  recited,  they  will  remedy  the 
defect  in  the  bond  by  construing  it  as  if  it  was  consistent 
with  the  indenture  which  it  recites,  so  as  to  give  effect  to 
the  real  substantial  contract  between  the  parties.  Upon  a 
comparison  of  the  recital  in  this  condition  with  the  deed 
itself,  the  Court  will  find  that  the  recital  of  the  amount  of 
the  rent  is  incorrect,  and  they  will  therefore  treat  the  con- 
dition of  the  bond  as  performed,  if  the  defendant  has  per- 
formed that  covenant  in  the  indenture,  the  performance  of 
which  the  bond  was  intended  to  secure. 

Dampier,  contHL  The  defendant  having  under  his  seal 
acknowledged  that  the  rent  reserved  is  1 70/.  a  year,  cannot 
be  allowed  in  this  Court  to  shew,  by  way  of  defence  to  an 
action  on  his  bond,  that  the  rent  in  fact  is  140/.,  and  not 
170/.  a  year.  [Taunton,  J.  Ought  you  not  to  plead  the 
estoppel?]  Where  an  estoppel  appears  in  the  pleadings, 
the  proper  course  is  to  demur,  although  the  party  is  at  liberty 
also  to  plead  it.  This  is  not  the  case  of  two  instruments 
forming  together  one  security,  as  it  has  been  contended, 
but  it  is  the  case  of  a  double  security,  and  much  resembles 
Cotterel  v.  Hooke(a),  in  which  it  was  held  that  the  grantee 
of  the  annuity  (to  secure  which  the  deed  and  bond  were 
given)  might  sue  the  grantor  upon  the  indenture,  although 
the  other  security  was  destroyed  by  a  discharge  under  the 
Insolvent  Act,  after  forfeiture.  In  Rowntree  v.  Jacob  (b), 
it  was  held,  that  a  party  who  had  by  deed  acknowledged 
that  he  had  been  satisfied  a  debt,  was  estopped  from 
shewing  that  he  received  nothing.  There  were  in  that  case 
even  strong  suspicions  of  fraud  in  obtaining  the  acknow- 
ledgment, yet  the  Court  thought  they  would  not  get  over 
the  estoppel.  The  Court  cannot  look  out  of  the  deed  be- 
fore them,  to  see  whether  any  rental  is  incorrectly  made, 

(a)  1  Douglas,  97.  (b)  2  Taunt.  141. 
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1834.*        whether  by  mistake  or  otherwise.     Issue  has  been  joined 
in  this  case  upon  a  plea  of  mistake  {a) ;  but  if  the  jury  should 
find  the  rent  was  stated  in  the  condition  to  be  170/.  instead 
Tremere.     Qf  )40/  \yy  mistake,  and  should  upon  such  finding  give  their 
verdict  in  favour  of  the  defendant,  the  plaintiff  will  be  enti- 
tled to  judgment  non  obstante  veredicto,  for  mistake  m  a 
deed  cannot  be  averred  in  this  Court ;  Goddard's  case  (6), 
Buckler  v.  Millerd(c).    The  very  essence  of  an  estoppel  is, 
that  a  person  is  prevented  from  pleading  the  truth  in  oppo- 
sition to  his  deed;  and  upon  a  very  wise  principle, — that 
where  a  man  has  solemnly  acknowledged  a  fact  to  be  one 
way,  he  shall  not  say  that  the  fact  was  otherwise,  although 
such  may  in  truth  be  the  case.     [Lord  Denman,  C.J.  It  is 
immaterial  whether  the  acknowledgment  be  true  or  false, 
if  there  be  an  estoppel.     Taunton,  J.  In  the  old  cases,  the 
question  was  rather  upon  the  form  than  upon  what  was  the 
real  intention  of  the  parties.     In  modern  times,  the  spirit  is 
more  regarded,  and  strict  estoppels  are  discountenanced.] 
In  Strowd  v.  Willis  (d)  it  was  held,  that  the  obligor  of  a 
bond  conditioned  for  the  payment  of  37/.,  reserved  upon 
a  demise  of  land  for  forty  years,  according  to  such  articles 
indented,  was  estopped  from  pleading  that  he  had  nothing 
in  the  land  demised.     In  Jertnin  v.  Randal  {t),  the  con- 
dition of  the  bond  was  to  pay  so  much  weekly,  according  to 
an  order  made  by  justices,  and  the  defendant  having  pleaded 
that  the  justices  made  no  such   order,  the  plaintiff  had 
judgment.     In  Hosier  v.  Searle  (f),  the  obligor  of  a  bond 
conditioned  for  the  performance  of  the  covenants  on  his 
part  to  be  performed,  in  a  certain  indenture  bearing  even  date 
therewith,  was  held  to  be  estopped  from  pleading  that  the 
indenture  referred  to  was  never  executed.    This  must  be 
considered  a  modern  case.     The  true  distinction  is  this: 
where  the  condition  is  for  the  performance  of  the  covenants, 
provisoes,  &c.  of  an  indenture  generally,  the  obligor  may 

(a)  Ante,  603,  n.  (d)  Cro.  Eliz.  362. 

(6)  2  Co.  Rep.  4  b.  (e)  Latch,  125. 

(c)  2  Ventr.  107.  (/)  2  Bos.  &  Pul.  399. 
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plead  that  there  are  wo  provisoes ;  but  where  he  recites  an 
indenture  or  a  specific  proviso,  he  cannot  plead  that  there 
is  no  such  indenture  or  no  such  proviso;  Holloway's  case  (a). 
Here,  is  a  recital  of  a  specific  proviso  for  the  payment  of  a 
rent  of  170/.,  and  the  obligor  is  estopped  from  saying  that 
there  is  no  proviso  in  the  indenture  for  payment  of  rent  to  that 
amount.  Any  indenture  in  which  the  rent  reserved  is  of  a 
different  amount,  cannot  be  the  indenture  recited.  [Little- 
date,  J.  The  cases  are  collected  in  10  Vin.Abr.  Estoppel,  (R.) 
from  which  it  appears  that  where  in  a  deed  there  is  a  recital 
of  a  particularity,  the  party  reciting  shall  not  be  admitted 
to  deny  it.]  This  is  clearly  a  particularity.  The  cases 
shew  beyond  doubt,  that  where  a  party  in  his  deed  recites 
an  indenture,  he  cannot  plead  that  there  is  no  such  indenture, 
yet  here  the  party  in  effect  specially  denies  that  there  is 
any  such  deed  as  that  recited  in  the  condition,  for  the  deed 
recited  is  a  deed  reserving  a  rent  of  1  70/. ;  Trevivan  v.  Law- 
tenet  (b).  With  respect  to  the  common  observation,  that 
estoppels  are  odious  in  the  law,  this  means  nothing  more 
than  the  Courts  ought  not  to  imply  them,  and  does  not 
make  the  estoppel  any  the  less  a  bar,  when  it  clearly  appears 
upon  the  record;  Palmer  v.  Ekins(c).  [Littledale,  J.  Is 
there  not  here  an  estoppel  against  an  estoppel  ?]  All  the 
cases  referred  to  by  Lord  Coke  (d)f  are  cases  of  judgments; 
and  supposing  that  in  this  case  there  was  an  estoppel  against 
an  estoppel,  that  should  have  been  specifically  pleaded. 
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12.  V.  Richards,  in  reply.  There  is  a  fallacy  in  com* 
paring  this  to  the  common  case  of  an  estoppel.  The  Court 
will  look  at  this  condition  to  see  what  the  meaning  of  it  is. 
The  condition  is,  to  keep  the  covenants  of  the  indenture, 
and  therefore  it  cannot  be  ascertained  whether  the  condition 
is  kept  without  looking  at  the  indenture.  [Litt/edale,  J.  It 
is  a  positive  condition  for  payment  of  a  certain  amount  of 
rent,  upon  the  very  terms  of  it.]     It  recites  that  a  lease  had 


(a)  1  Mod.  15. 
(t)  1  Salkeld,  *76\ 


(c)  Lord  Raym.  1550. 

(d)  Vide  Co.  Iitt.  352  b. 
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1834.         been  granted,  by  which  170/.  rent  had  been  reserved,  and 

V-Pfcv^w'       then  the  condition  is  to  pay  the  said  rent  of  170/.     This 
Lain  son  T    •    •  •,  i  -    i- 

r.  refers  to  the  former  part.     It  is  impossible  to  read  this  con- 

Tremere.  £|jtj0n  without  seeing  that  the  bond  was  intended  to  be  for 
the  purpose  of  securing  the  payment  of  the  rent  reserved  by 
lease,  otherwise,  why  should  the  former  part  of  the  condi- 
tion have  recited  the  indenture?  The  indenture  and  the 
bond,  it  is  submitted,  form  two  parts  of  one  security.  All 
the  cases  cited  are  cases  of  separate  and  distinct  covenants. 
This  indenture  may  be  said  to  be  incorporated  in  the  bond, 
so  that  the  two  form  but  one  security.  The  condition  refers 
to  the  recital,  and  the  recital  to  the  lease ;  therefore  the  in- 
denture must  be  looked  at  in  order  to  come  at  a  right  under- 
standing of  the  condition;   Viner's  Abr.  Faits,  (O.  a.  2.) (a). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  by 

Lord  Den  man,  C.  J.,  who  first  stated  the  pleadings,  and 
then  proceeded  as  follows : 

It  appears  upon  these  pleadings,  that  the  condition  of  the 
bond  is  to  pay  the  rent  of  1 70/.  at  certain  times  mentioned 
in  the  condition,  and  to  perform  and  observe  the  covenants, 
conditions  and  agreements  in  the  lease;  and  theu  as  die 
lease,  when  set  out,  shews  the  rent  to  be  140/.,  the  ques- 
tion is,  whether  the  payment  of  140/.  constitutes  a  perform- 
ance of  this  part  of  the  condition  of  the  bond,  or  whether 
the  defendant  is  estopped  from  shewing  that  the  rent  is  dif- 
ferent from  the  170/.  mentioned  in  the  condition. 
First  point.  The  first  point  to  be  considered  is,  whether  upon  this 

bond  the  defendant  would  be  estopped  from  saying  there  is 
no  such  lease  as  is  mentioned  in  the  condition.  In  1  RoWs 
Abridgment,  872(6),  it  is  said,  if  the  condition  contains  a 
generality  to  be  done,  the  party  shall  not  be  estopped  to 
say  there  was  not  any  such  thing.  But  in  all  cases  where 
the  condition  of  a  bond  has  reference  to  any  particular 
thing,  the  obligor  shall  be  estopped  to  say  that  there  is  no 

(a)  13  Vin.  Abr.  97.  (6)  10  Vin.  Abr.  464,  (P.;  pi.  1. 
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such  thing.  The  same  rule  as  to  generalities  and  particu-  i8S4. 
larities  is  laid  down  in  Strowd  v.  Willis  (a)}  Shelly  v. 
Wright  {b),  aud  urged  in  argument  in  Hosier  v.  Searle(c), 
and  Hill  v.  Proprietors  of  Manchester  Works  (d).  A  great  Tremere. 
number  of  instances  are  given  in  Roll's  Abridgment,  and 
in  several  other  books,  of  these  generalities  and  particu- 
larities, and  amongst  them  as  more  nearly  applicable  to  the 
present  case.  If  a  condition  be  to  perform  the  covenants 
of  au  indenture,  the  obligor  is  estopped  to  say  there  is  no 
such  indenture:  1  Roll.  Abr.  872(e).  So  also  'mJuelCs 
case(f),  Holloway's  case(g),  and  Hosier  v.  Searle  (A);  and 
by  parity  of  reason  the  defendant  would  here  be  estopped 
from  saying  that  there  is  no  such  indenture. 

In  the  present  case,  the  condition  is  as  to  a  particular 
thing,  as  it  gives  the  date  and  all  the  particulars  of  the  lease. 
The  defendant  admits  that  he  is  estopped  from  saying  that 
there  is  no  lease  granted  to  him;  but  then  to  discharge 
himself  from  the  bond,  he  sets  out  the  lease.  This  he  was 
bound  to  do  according  to  the  established  rules  of  pleading, 
and  as  more  particularly  detailed  in  Cook  v.  Remington  (i). 
That  was  debt  on  bond,  with  a  condition  to  perform  cove- 
nants in  an  indenture.  The  defendant  craved  oyer,  and  the 
Court  held  that  where  one  is  bound  to  perform  covenants 
in  an  indenture  in  an  action  on  the  bond,  defendant,  in  order 
to  discharge  himself,  ought  to  shew  the  deed  to  the  Court, 
that  they  may  see  what  the  covenants  are.  And  the  same 
rule  is  laid  down  in  1  Siderfin,  50,  57,  which  have  been 
cited.  And  the  whole  lease  being  set  out,  the  defendant 
contends  that  the  actual  lease  is  to  be  taken  as  a  further 
description  of  the  lease  recited  in  the  condition  of  the  bond, 
according  to  what  is  said  by  Holt,  C.  J.  in  Evans  v. 
Powell  (k),  and  that  the  bond  and  lease  are  to  be  taken  as 

(a)  Cro.  Eliz.  362.  (/)  1  Roll.  Rep.  408. 

(6)  Willcs,  9.  (g)  1  Mod.  15. 

(c)  2  Boa.  &  Pul.  299.  (h)  2  Bos.  &  Pal.  299. 

(//)  2  Barn.  &  Adol.  544.  (i)   6  Mod.  237;  2  Salk.  498. 

(e )    10  Vin.  Abr.  406,  pi.  3.  (k)  Comberb.  377. 


610 


1854. 


CASES  IN  THE  KING  S  BENCH, 

together,  forming  one  instrument.  And  as  it  appears  by 
the  lease  that  the  rent  is  1 40/.  a  year,  the  defendant  says, 
that  as  it  is  the  lease  which  contains  the  real  contract  of 
the  parties,  and  the  rent  being  to  be  paid  for  the  occupation 
of  the  land,  if  he  has  paid  the  rent  stipulated,  he  has  per- 
formed the  contract  specified  in  the  lease,  and  that  it  is  there- 
fore an  answer  to  the  action  that  the  bond  does  not  shew 
the  contract  as  to  the  rent,  but  it  is  merely  given  as  a  colla- 
teral security  for  the  performance  of  the  terms  of  the  lease  \ 
and  if  he  has  performed  the  terms  of  the  lease,  the  bond 
cannot  be  enforced  against  him. 

But  notwithstanding  this  argument,  we  think,  as  far  as 
the  bond  goes  in  a  court  of  law,  the  obligor  is  estopped 
from  saying  that  the  rent  was  not  170/.  a  year,  because  his 
shewing  the  lease  at  a  rent  of  140/.,  is  in  effect  the  same 
thing  as  saying  that  there  is  no  such  lease  as  is  stated  in 
the  bond.  Fletcher  v.  Farrer  is  thus  reported  in  1  Rolle's 
Abridgment,  873  (a).  "  If  the  condition  of  an  obligation 
be  to  do  certain  things,  for  which  he  is  bound  in  a  cer- 
tain recognizance,  (shewing  the  certainty  of  it,)  then  the 
obligor  shall  be  estopped  to  plead  that  he  was  not 
bound  in  any  recognizance,  inasmuch  as  the  condition 
has  reference  to  a  particular.  So  the  obligor,  m  the  case 
aforesaid,  shall  be  estopped  to  plead  a  special  plea,  by 
which  he  owns  that  he  acknowledged  a  thing  in  the  nature 
of  a  recognizance;  (but  upon  the  special  matter,  it  appeared 
to  the  Court  it  was  not  any  recognizance  in  law,)  for  this 
amounts  but  to  this,  that  he  was  not  bound  in  any  recog- 
nizance." Upon  what  appears  on  the  record,  there  is  no 
doubt  but  if  an  action  of  covenant  had  been  brought  on  the 
lease,  only  140/.  could  have  been  recovered;  and  there  cer- 
tainly is  an  apparent  incongruity  in  saying,  that  different 
sums  are  to  be  recovered  according  as  the  proceeding  is  on 
the  bond  or  the  lease.  This,  however,  is  occasioned  by 
the  defendant's  having  executed  two  apparently  inconsistent 
instruments. 

(a)  10  Vin.  Abr.  467,  pi.  10  &  11. 
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And,  we  think,  upon  the  pleadings  now  under  consider** 
tion,  that  the  defendant  cannot  get  rid  of  the  estoppel,  and 
that  therefore  there  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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TltEMERE. 


Barber  v.  Waite. 

DEBT  for  penalties  under  55  Geo.  3,  c.  137,  s.  6.  (a) 
At  the  trial  before  Park,  J. ,  at  the  Lincoln  summer  assizes, 
1833,  it  appeared  that  the  defendant,  who  was  a  plumber  and 
glazier,  had,  when  an  overseer  of  the  parish  of  Boston,  in 
Lincolnshire,  glazed  the  windows  of  the  workhouse,  and  had 
done  other  plumbers'  work  to  the  building;  he  had  also  fur- 
nished the  parish  with  glass,  paint,  lead,  and  other  materials, 


(«)  Which  enacts,  "  that  no 
churchwarden  or  overseer  of  the 
poor,  or  other  person  in  whose  hands 
the  collection  of  the  rates  for  the 
relief  of  the  poor,  or  the  providing 
for,  ordering,  management,  control, 
or  direction,  of  the  poor  of  any  pa- 
rish, township,  &c,  shall  or  may 
be  placed,  shall,  either  in  his  own 
name,  or  in  the  name  of  any  other 
person,  provide,  furnish,  or  supply, 
for  his  own  profit,  any  goods,  ma- 
terials, or  provisions,  for  the  use  of 
any  workhouse,  or  otherwise  for  the 
support  and  maintenance  of  the  poor, 
io  any  parish,  township,  &c.  for 
which  he  shall  be  appointed  as 
such,  (churchwarden,  Sec.)  during 
the  time  which  he  shall  retain  such 
appointment,  nor  shall  be  con- 
cerned, directly  or  indirectly,  in/ur- 
nishing  or  supplying  the  same,  or 
in  any  contract  relating  thereto, 
under  pain  of  forfeiting  100/.  to 
any  person  who  shall  sue  for  the 
same :  Proviso,  that  if  it  shall  hap- 


pen in  any  parish  &c.  that  a  person 
competent  and  willing  to  under- 
take the  supply  of  any  of  the  ar- 
ticles or  things  required  for  such 
workhouse,  or  for  the  use  of  the 
poor,  there  cannot  be  found  within 
a  convenient  distance,  other  than 
some  or  one  of  the  churchwardens 
and  overseers  of  the  poor,  or  other 
person  or  persons  having  the  or- 
dering, managing,  control,  or  di- 
rection of  the  poor,  in  such  parish 
&c,  then  it  shall  be  lawful  for  two 
neighbouring  justices,  by  certificate 
under  their  bands  and  seals,  to 
permit  and  suffer  any  one  or  more 
of  such  churchwardens,  &c.  to 
contract  and  agree  for  the  furnish* 
ing  and  supplying  of  any  articles 
or  things  which  may  be  required  for 
such  workhouse,  or  otherwise,  for 
the  use  of  the  poor  of  such  parish 
&c,  during  the  time  which  he  or 
they  may  retain  such  appoint* 
ment." 


The  prohibi- 
tion in  55 
Geo.  3,  c.  137f 
s.  6,  of  the 
supplying  of 
goods,  ma- 
terials, or  pro- 
visions  for  the 
use  of  any 
workhouse,  or 
otherwise  for 
the  support 
and  mainte- 
nance of  the 
poor  by  the 
churchwar- 
dens or  over- 
seers, does  not 
extend  to  ma- 
terials sup- 
plied for  the 
repair  of  the 
workhouse. 

The  protec- 
tion applies 
only  to  cases 
of  goods,  &c. 
supplied  to  the 
poor  people. 

Semble  also, 
that  the  sec- 
tion does  not 
apply  to  con- 
tracts for  work 
and  labour, 
but  only  to 
cases  where 
the  action 
would  be  for 
goods  sold  and 
delivered. 
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necessary  for  that  purpose.  This  was  done  in  the  name 
of  one  Nathan  Bean,  the  journeyman  of  the  defendant,  in 
whose  name  the  bill  was  made  out,  and  to  whom  it  was 
paid.  The  jury  found  a  verdict  for  the  plaintiff  for  one 
penalty  of  100/.,  and  the  learned  judge  gave  leave  to  move 
to  enter  a  nonsuit,  or  a  verdict  for  the  defendant.  In 
Michaelmas  term  last  Sir  J  Scarlett  obtained  a  rule  nisi 
accordingly,  against  which 


AJ.  D.  fjill  and  Whitehurst  now  shewed  cause.  There 
can  be  no  doubt  that  this  case  is  within  the  mischief  in- 
tended to  be  remedied  by  the  55  Geo.  3,  c.  137,  s.  6,  It 
is  a  rule  long  established  in  Courts  of  Equity,  that  a  trustee 
cannot  buy  the  trust  estate.  Waite  was  here  in  the  situa- 
tion of  a  trustee,  and  ought  not,  therefore,  to  be  permitted 
to  furnish  goods  to  those  under  his  care,  without  incurring 
the  penalties  of  the  statute.  He  was,  in  truth,  both  the 
buyer  and  the  seller.  It  was  his  duty  to  see  that  the  work 
was  done,  and  the  materials  supplied,  at  the  least  possible 
expense  to  the  parish,  aud  he  was  not  likely  to  do  his  duty 
in  this  respect,  if  he  was  himself  the  party  to  whom  the 
profit  was  to  come.  This  is  more  clearly  within  the  mis- 
chief contemplated  by  the  act,  than  the  case  of  a  person 
supplying  provisions  and  clothing,  because  the  market  price 
of  those  articles  is  more  easily  ascertained  than  is  the  case 
with  the  articles  furnished  here.  This  is  within  the  most 
literal  construction  of  the  act ;  for  the  statute  enacts,  that 
no  overseer  shall  furnish  "  any  goods,  materials,  or  provi- 
sions, for  the  use  of  any  workhouse."  The  objection  to  be 
made  must  be,  that  the  construction,  which  has  been  in  this 
case  put  upon  the  act,  is  too  literal,  and  that  the  words  "  for 
the  use  of  any  workhouse"  mean  "  for  the  use  of  the  poor 
in  any  workhouse."  [Taunton,  J.  The  rule  was  granted 
on  that  ground.]  That  which  is  for  the  maintenance  of 
the  house,  which  the  poor  inhabit,  and  which  tetids  to  their 
comfort  there,  must  be  for  the  use  of  the  poor.     In  Skinner 
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v.  Bnckee  (a)  it  was  held,  that  an  overseer  supplying  coals 
for  the  use  of  the  poor,  was  liable  to  the  penalties  of  the 
statute.     There  can  be  no  difference  between  the  supply  of 
coals  which  are  requisite  to  warm  the  air  within  the  building, 
and  the  supply  of  glass  which  is  requisite  for  the  exclusion 
of  the  cold  air  from  without.     The  words  of  the  act  extend 
to  all  articles  that  are  required  for  the  support  and  comfort 
of  the  poor,  and  cannot  be  said  to  have  reference  only  to 
articles  of  consumption.     Upon  a  comparison  of  the  words 
in  the  enacting  part  of  the  6th  section,  with  those  of  the 
proviso  in  that  section,  it  will  appear  more  strongly,  that 
the  words  in  the  enacting  part  extend  to  the  prohibition  of 
such  a  contract  as  was  entered  into  in  this  case.      In  West 
v.  Andreios(b)  it  was  held,  that  a  guardian  of  the  poor,  who 
sold  live  sheep  to  the  master  of  the  workhouse  for  the  use 
of  the  poor,  incurred  the  penalties.    That  was  not  an  imme- 
diate sale,  and  if  the  nicety  of  construction,  now  contended 
for,  had  been  adopted,  it  would  have  been  held  not  to  be 
within  the  act.   The  object  of  the  55  Geo.  3  was  to  protect, 
not  the  poor,  but  the  parish,  from  imposition;  and  it  plainly 
appears  from  West  v.  Andrews{c),  that  the  object  was  to 
prevent  overseers  from  supplying  goods  either  to  the  parish 
or  to  its  poor.     It  was  said  at  the  trial,  that  it  might  as  well 
be  contended,  that  an  overseer,  who  contracted  for  the 
building  of  the  workhouse  itself,  was  within  the  act.     But 
although  the  person  who  built  the  workhouse  might  not  be 
within  the  purview  of  the  act,  the  person  who  repaired  it 
might  be   so.      In  Proctor  v.  Manrcaring  (d),  Bayley,  J., 
says,  t€  The  object  of  the  act  was  to  prevent  imposition 
upon  the  parish  by  the  overseers.     If,  therefore,  goods  are 
required  for  a  parish  workhouse,  or  if  any  other  general 
supply  is  wanted,  the  overseer  is  not  to  furnish  that  supply." 


613 


1834. 


Sir  James  Scarlett,  (with  whom  was  Balguy),  contra. 


(a)  4  Dowl.  &  Ryl.  628;  S.  C. 
3  Barn.  &  Cressw.  6. 

(6)  5  Barnw.  &  Alders.  328. 


(c)  2  Dowl.  &  Ryl.  184;  S.  C. 
1  Barn.  &  Cressw.  77. 

(d)  3  Barn.  &  Aid.  148. 
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This  is  a  penal  act,  and  the  meaning,  therefore,  ought  not 
to  be  extended  beyond  what  the  words  strictly  import.  The 
object  of  the  act  was  to  prevent  overseers  from  supplying 
t/ie  poor  in  the  workhouse ;  and  for  this  Proctor  v.  Mau- 
waring  may  be  quoted.  The  intention  of  the  legislature 
was  to  protect  from  imposition,  not  the  parish,  but  the 
poor,  who*  if  they  were  supplied  with  inferior  articles  and 
provisions,  might  not  be  able  to  express  a  free  opinion. 
The  question  is,  whether  the  words  in  the  act  "  for  the  use 
of  the  workhouse*'  do  not  mean  "  for  the  use  of  the  poor 
in  the  workhouse."  If  an  overseer  contracted  for  the 
building  of  the  workhouse,  it  is  admitted  he  would  not  be 
liable  to  the  penalties ;  yet,  unless  it  were  held  that  the 
words  "  for  the  use  of  the  workhouse"  mean  "  for  the  use 
of  the  poor  in  the  workhouse,"  he  would,  in  such  case,  be 
liable.  [Littledale,  J.  Suppose  the  overseer  were  a  tailor, 
and  contracted  to  mend  the  paupers'  clothes,  would  that  be 
within  the  act?]  Such  a  contract  would  not  fall  within  the 
act,  and  it  is  much  more  probable  that  the  legislature 
would  have  wished  to  prevent  a  contract  of  that  sort,  than 
such  a  contract  as  that  which  was  entered  into  in  this  case. 
(Here  he  was  stopped  by  the  Court.) 


Lord  Denmax,  C.  J. — The  question  is,  whether  the 
defendant,  being  an  overseer,  is  prohibited  from  sup- 
plying materials  for  the  repair  of  the  workhouse.  The 
words  of  the  act  are,  that  no  overseer,  &c.  shall 
"  provide,  furnish,  or  supply,  for  his  or  their  own  profit, 
any  goods,  materials,  or  provisions,  for  the  use  of  any 
workhouse,  or  otherwise  for  the  support  and  maintenance 
of  the  poor."  It  is  quite  clear,  that  furnishing  materials 
for  the  repairing  of  the  workhouse  is,  in  one  sense,  a  sup- 
plying of  materials  for  the  maintenance  of  the  poor :  but, 
in  my  opinion,  the  words  in  the  act  "  for  the  use  of  the 
workhouse/'  mean  "  for  the  use  of  the  poor  in  the  work- 
bouse."  If  this  case  had  been  contemplated  by  the  legis- 
lature, it  would,  I  have  no  doubt,  have  been  provided  for; 
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and  a  variety  of  other  cases  may  be  supposed,  which  it  is 
probable  that  the  legislature  would,  if  they  had  contemplated 
such  cases,  have  provided  for ;  but  we  are  to  look  to  the 
words  of  the  act,  and  see  what  it  is  that  they  have  provided 
against.  The  words  used  are  "  for  the  use  of  the  work- 
house/' which  I  take  to  be  "  for  the  use  of  the  establishment 
for  the  maintenance  of  the  poor." 
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Littlkdalb,  J. — I  am  of  the  same  opinion.  The  sup- 
plying of  articles  for  the  use  of  the  workhouse,  means  the. 
supplying  of  tbem  to  people  in  it,  not  for  the  maintenance 
of  the  building.  Therefore  this  case  does  not  come  within 
the  act.  I  am  much  inclined  to  think  that  no  contract  for 
work  and  labour  is  within  the  meaning  of  the  act.  If  that 
which  is  furnished  for  the  use  of  the  poor  in  the  workhouse 
be  of  such  a  description  that  an  action  for  goods  said  and 
delivered  could  be  maintained  in  respect  of  it,  the  case 
would,  I  have  no  doubt,  be  within  the  section,  but  1  am 
greatly  inclined  to  think,  that  the  section  cannot  be  said  to 
apply  to  cases  in  which  the  remedy  upon  the  contract  would 
be  by  an  action /or  work  and  labour.  If  a  tailor,  being  an 
overseer  of  the  parish,  supplied  clothes  to  the  poor  in  the 
workhouse,  this  would  be  within  the  meaning  of  the  word* 
of  the  act ;  but  I  certainly  think  that,  if  he  only  mended  the 
clothes  of  the  poor,  he  would  not  be  liable  to  the  penalties* 

Taunton,  J. — The  object  of  this  clause  in  the  act  was 
to  prevent  a  species  of  jobbing  by  overseers,  when  sup- 
plying bad  goods  to  the  poor  of  the  parish,  and  thereby 
making  an  extravagant  profit.  I  am  clearly  of  opinion,  that 
tbk.  case  is  uot  within  the  sixth  section.  An  argument  has 
been  founded  upon  West  v.  Andrews.  That  case  decided, 
that  a  guardian  of  the  poor  appointed  under  93  Gee*.  3, 
t.  83,  was  within  the  purview  of  55  Geo*  3,  c.  137,  9.  6. 
There,  was  nothing  like  a  general  decision  in  that  case. 


Wiluams*  JL-»I  am  of  the  same  opinion.    We  should 
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be  extending  the  meaning  of  a  penal  statute,  if  we  were  to 
hold  that  this  was  a  supplying  of  goods  within  the  meaning 
of  the  act. 

Rule  absolute. 


In  1818,  A. 
conveys 
Blackacre  to 
jB.    B.  be- 
comes bank- 
rupt, and  his 
assignee  con- 
veys, in  1833, 
toC.  In  1884, 
A.  conveys 
Blackacre  to 
JD.   It  is  com- 
petent to  JD., 
in  an  eject- 
ment brought 
against  him  by 
C.,  to  shew 
that  in  1818 
A*  had  no 
legal  estate  in 
Blackacre. 

Whether  a 
conveyance  by 
assignees  of  a 
bankrupt, 
where  neither 
bankrupt  nor 
assignees  have 
been  in  pos- 
session within 
a  year, 
amounts  to 
embracery, 
qtuerc. 


Doe,  on  the  demise  of  Oliver,  v.  Powell  and  Pyne. 

EJECTMENT  for  three  dwelling-houses  in  Newport,  in 
the  county  of  Monmouth.  At  the  trial  before  Gurtiey,  B., 
at  the  Monmouthshire  summer  assizes,  1833,  the  following 
facts  appeared : 

1818.  The  members  of  the  Tredegar  Wharf  Company 
enfeoffed  Pope  of,  inter  alia,  the  land  on  which  the  dwelling- 
houses  now  stand. 

1819*  Pope  became  bankrupt. 

Shortly  before  and  after  Pope's  bankruptcy,  one  Williams 
occupied  a  portion  of  the  land  as  garden  ground,  and  paid 
rent  for  it,  for  two  years,  to  Young,  who  afterwards  became 
tenant  to  the  assignees  of  all  Pope's  property. 

Subsequently,  one  Jones  claimed  this  portion  of  land, 
entered,  and  altered  the  fences,  and  then  agreed  with  Wil- 
liams that  he  should  continue  in  possession  of  it. 

Shortly  afterwards,  the  agent  of  the  Tredegar  Wharf 
Company  entered  upon  the  land,  claimed  it  on  behalf  of 
the  Company,  pulled  down  fences  erected  by  Jones,  and 
put  up  others. 

1 824.  The  Company  granted  a  building  lease,  for  seventy- 
eight  years,  of  part  of  the  premises,  to  the  defendant 
Powell. 

1 825.  The  Company  granted  a  building  lease,  for  seventy- 
five  years,  of  another  portion  of  the  same  land,  to  Williams, 
who  afterwards  assigned  to  the  defendant  Pyne. 

1833.  The  assignees  of  Pope  conveyed  to  the  lessor  of 
the  plaintiff,  by  lease  and  release,  the  whole  of  the  land  in 
diipute. 
.   The  defendant  proposed  to  shew,  by  a  deed  of  1808, 
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that  the  legal  estate  was  not  in  the  Company  at  the  time  of  1834. 
the  feoffment  in  1818.  This  evidence  the  learned  judge 
rejected,  on  the  ground  that  the  defendants  themselves 
came  in  under  the  Company,  and  therefore  could  not  say 
that  the  Company  had  no  title  to  convey.  It  was  objected, 
on  the  part  of  the  defendants,  that  the  conveyance  from 
Pope's  assignees  to  the  lessor  of  the  plaintiff  was  void 
under  the  statute  of  32  Hen.  8,  c.  9,  inasmuch  as  the  as- 
signees, at  the  time  of  conveying,  had  not  been  in  posses- 
sion for  a  year.  A  verdict  was  found  for  the  plaintiff,  but 
leave  was  given  to  the  defendant  to  move  to  enter  a  nonsuit. 
In  Michaelmas  term  last  a  rule  nisi  for  a  new  trial  was 
obtained  by  Ludlow,  Serjt.,  against  which 

Maule  and  U.  V.  Richards  now  shewed  cause. 

I.  Powell  and  Pyne  both  held  under  leases  from  the  First  point: 
Company.     It  is  true  that  a  defendant  in  ejectment  may  eJ[^J^n0J 
shew  the  legal  estate  outstanding,  but  he  cannot  set  up  an  the  ground  of 
outstanding  legal  estate  against  his  own  conveyance.  There- 

fore,  if  the  action  had  been  brought  against  the  Company, 
they  could  not  have  set  up  this  defence;  and  if  the  Com- 
pany could  not  have  done  so,  neither  could  the  defendants, 
who  claim  under  them. 

II.  This  was  an  estate  of  considerable  extent,  and  it  was  Second  point: 
said  that  the  party  had  been  ousted  of  a  small  portion  of  it  for     m       er^' 
more  than  a  year,  and  that  therefore  the  conveyance  was  em- 
bracery.  Could  it  be  contended  that  it  would  be  embracery 

to  sell  a  manor  because  there  had  been  an  encroachment  made 
upon  the  waste  ?  The  statute  of  embracery  (32  Hen.  8,  c.9,) 
is  to  be  construed  (as  the  common  law  is  usually  construed,) 
with  some  reference  to  the  altered  state  of  things.  The  ob- 
ject of  the  law  was  to  prevent  great  men  from  buying  naked 
titles  to  land,  and  oppressing  their  poorer  neighbours.  The 
mischief  intended  to  be  remedied  no  longer  exists.  Many 
things  were  formerly  considered  embracery  which  are  not 
so  now.  Choses  in  action  were  formerly  not  assignable ;  buty 
for  the  convenience  of  mercantile  affairs,  this  rule  is  con  < 
vol.  hi.  u  u 
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1834.  sidered  as  merely  technical,  and  now  the  assignee  of  a  chose  in 
action  may  sue  in  the  name  of  the  assignor.  If  the  assignor 
gives  a  release  of  the  action  without  the  concurrence  of  the 
assignee,  the  Court  will  order  a  plea  of  such  release  to  be 
taken  off  the  file  (a).  The  conveyance  here  is  by  the  as- 
signees of  a  bankrupt,  and  the  whole  policy  of  the  bankrupt 
law  makes  an  exception  to  the  law  of  embracery.  It 
enables  the  assignee  to  sue  upon  the  contracts  of  the  bank- 
rupt, and  passes  every  beneficial  right  with  respect  to  pro- 
perty to  the  assignees.  The  assignees  come  in  by  operation 
of  law ;  so  that  a  covenant  not  to  assign  is  not  broken  by 
reason  of  the  interest  in  the  lease  passing  to  the  assignees 
under  the  bankruptcy  of  the  lessee  ;  Doe  v.  Bevan  (6).  The 
bankrupt  law  imposes  upon  the  assignees  the  duty  of  dis- 
posing of  the  property.  Therefore,  even  supposing  that  this 
would  be  embracery  at  common  law,  the  circumstance  of 
the  sellers  being  assignees  of  a  bankrupt,  confers  on  them  a 
right  to  sell.  Where  a  party  does  not  intend  to  sell  a  suit, 
it  is  not  embracery ;  Williams  v.  Protheroe{c).  The  Court 
,  allows  every  one,  having  the  right  of  possession,  to  make  a 
demise  in  ejectment ;  yet  if  the  act  is  to  be  construed 
strictly,  this  would  be  embracery.  The  statute  of  Henry  8 
merely  says,  that  the  party  guilty  of  embracery  shall  forfeit 
double  value,  and  therefore  seems  to  treat  the  transfer  as 
valid.  [Taunton,  J.  I  suppose  it  appeared  at  the  trial  that 
the  possession  of  Williams  was  an  adverse  possession.] 
That  did  not  appear  clearly.  [Taunton,  J.  I  take  it  that 
the  possession  of  the  trustee  would,  for  this  purpose,  be 
the  possession  of  the  cestui  que  trust.  Mr.  Chtity's 
observations  on  this  statute (d)  are  just.]  Disseisin  is 
a  fact  which  should  be  found  by  the  jury;  William  d. 
Hughes  v.  Thomas  (e).     In  Smith  v.  Coffin  (f)9  Eyre,  C.  J., 

(a)    Vide    Craib    and    wife    v.  (b)  3  Maule  &  Selw.  353. 

D'Aeth,  7  T.  Rep.  670;  Payne  v.  (r)  5  Bingh.  309;  2  Moore  & 

Roger*,  Doug.  407  ;  Legh  v.  Legh,  Payne,  779. 
1    Bos.  &   Pall.  447 ;  Barker  v.  (d)  1  Chitty  on  Stat.  130. 

Richardson,  1  Younge  &  J.  362;  (e)  12  East,  141. 

Hickey  v.  Burt,  7  Taunt.  48.  (/)  2  H.  Bla.  461. 
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»ays, 4t  It  is  true  that,  on  general  principles,  rights  of  action 
are  not  forfeitable  nor  assignable  except  in  a  particular 
mode ;  but  that  rule  is  founded  on  the  policy  of  the  com- 
mon law,  which  is  adverse  to  encourage  litigation;  but  in 
this  case  the  policy  of  the  bankrupt  law  requires  that  the 
right  of  action  should  be  assignable,  and  transferred  to  the 
assignees,  as  much  as  any  other  species  of  property." 


Ludlow,  Serjt.,  and  Justice,  in  support  of  the  rule. 

I.  The  defendants,  who  claimed  under  a  conveyance  ex-  First  point. 
ecuted  by  the  Company  in    1824,  were  supposed  to  be 
estopped,  because  their  grantors  had  previously,  without 

title,  conveyed  to  Pope.  There  was  no  privity  between 
the  defendants  and  Pope,  and  therefore  there  could  be  no 
estoppel  (a). 

II.  In  1833,  when  the  assignees  assumed  to  convey,  they  Second  point. 
were  out  of  possession.     In   Underwood  v.  Courtoivn(b), 

Lord  Redesdale  says,  "  A  person  out  of  possession  cannot 
in  law  convey  any  thing  to  a  stranger ;  he  can  give  only  a 
release  to  one  in  possession  ;  and  the  law  has  wisely  pro- 
vided this  in  order  to  quiet  possessions."  In  support  of 
this  dictum,  the  347th  section  of  Littleton  may  be  cited, 
where  it  is  said,  "  That  no  entry  or  re-entry  (which  is  all 
one)  may  be  reserved  and  given  to  any  person,  but  only  to 
the  feoffor,  or  to  the  donor,  or  to  the  lessor,  or  to  their  heirs  ; 
and  such  re-entry  cannot  be  given  to  any  other  person." 
And  Lord  Coke  says  in  his  Commentary  (c),  that  this  is 


(a)  The  feoffment,  if  by  deed 
indented,  would  create  an  estoppel 
between  the  Company  and  Pope, 
post,  621(a),  which  estoppel  would 
afterwards  pass  to  their  respective 
assigns,  as  privies  in  estate.  The 
Statute  of  Frauds  requires  a  feoff- 
.  merit  to  be  in  writing;  and  as  before 
the  scatute,  a  feoffment,  where  it 
was  not  merely  verbal,  was  usu- 
ally* if  not  always,  by  deed,  feoff- 
ments made  since  the  statute  have 


almost  invariably  been  by  deed.  As 
the  Court,  however,  cannot  pre- 
sume a  feoffment  by  indenture, 
where  a  feoffment  by  deed-poll,  or 
by  an  unsealed  contract  in  writing 
signed  by  the  feoffor,  would  be 
sufficient,  the  question  of  estoppel 
does  not  seem  distinctly  to  arise. 

(b)  2  Scho.  &  Lefr.  G5 ;  1  Chit. 
Stat.  130.  And  see  Saunders  v. 
Lord  Anne  s  ley,  2  Scho.  &  L.  105. 

(c)  Co.  Litt.  214  a. 
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1834.  one  of  the  maxims  of  the  common  law  for  the  avoiding  of 
maintenance,  suppression  of  right,  and  stirring  up  of  suits." 
This  is  a  case  precisely  within  the  mischief  intended  to  be 
remedied.  It  was  a  conveyance  to  a  rich  and  powerful 
person.  Goodright  v.  Forrester  (a)  shews  that  a  right  of 
entry  is  not  assignable.  Williams  v.  Protheroe  merely  esta- 
blishes this, — that  where  upon  a  bona  fide  contract  of  sale, 
it  is  agreed  that  the  vendee  shall  have  the  arrears  of  rent, 
and  use  of  the  vendor's  name  to  sue  for  it,  such  an  agree- 
ment is  not  void.  Smith  v.  Coffin  shews  that  a  right  of 
entry  passes  from  the  bankrupt  to  his  assignees,  but  there 
it  remains.  It  is  admitted  that  the  assignees  might  have 
brought  ejectment,  but  that  is  not  the  case  here.  It  is 
true,  also,  that  the  assignment  of  choses  in  action  is  recog- 
nized by  the  Courts  of  Law  (6) ;  but  then  the  action  is  always 
brought  in  the  name  of  the  assignor. 

Lord  Denman,C.  J. — It  does  not  distinctly  appear  what 
are  the  particular  facts  of  the  case.  I  understand  that  these 
general  facts  occurred.  The  lessor  of  the  plaintiff  claimed 
under  the  Tredegar  Wharf  Company.  That  Company  had, 
by  a  feoffment  made  in  1818,  conveyed  to  Pope,  whose  as- 
signees (he  having,  in  1819,  become  bankrupt)  had  in  1833 
conveyed  to  the  lessor  of  the  plaintiff.  In  answer  to  this 
it  was  proposed,  on  the  part  of  the  defendant,  to  shew  that 
the  Company  had  not  the  legal  estate  in  1818.  This  evi- 
dence the  learned  judge'  rejected,  on  the  ground  that  the 
defendants,  who  also  claimed  as  subsequent  lessees  under 
the  Company,  could  not  deny  the  title.  If  this  is  the  ge- 
neral state  of  the  facts  of  the  case,  I  think  the  learned  judge 
was  mistaken.  I  cannot  see  why  the  defendants  were  pre- 
vented from  giving  this  evidence,  because  in  1824  the 
Company  granted  a  lease  to  one  of  them.  On  this  short 
ground,  I  think  the  rule  should  be  made  absolute  for  a  new 
trial. 

(a)  8  East,  566.  be  a  good  consideration  at  law  to 

(6)  Such  an  assignment  would      support  an  express  promise. 
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Littledale,  J.,    Taunton,  J.,  and  Williams,  J., 
concurred. 

Rule  absolute  (a). 
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(a)  "  A.  makes  a  feoffment  by 
deed  indented  of  Blackacre,  where- 
in he  hat  nothing,  to  B.  and  his 
heirs,  to  the  use  of  C.  and  the  heirs 
of  his  body,  remainder  to  JB.  and 
his  heirs.  Afterwards  A*  pur- 
chases Blackacre.  C.  cannot  take 
advantage  of  the  estoppel,  because  he 
came  in  under  the  Statute  of  Uses;-9 
diet,  per  Saunders,  Anon.  Freem. 
475. 

It  would  seem,  therefore,  that  if 
no  use  had  been  limited,  B.  and 
his  heirs,  (and  consequently  his  as- 
signs, as  privies  in  estate  to  the 
estoppel,) mighthave  availed  them- 
selves of  theestoppel  against  A,9  and 
therefore  against  any  one  claiming 
through  A.  by  matter  subsequent 
to  the  creation  of  the  estoppel. 
In  the  principal  case,  it  does  not 
appear  whether  the  lessor  of  the 
plaintiff  came  in  under  the  Statute 
of  Uses  or  not.  The  conveyance 
was  by  lease  and  release.  The 
lease,  (or  bargain  and  sale  for  a 
year,)  must,  it  is  true,  operate  un- 
der the  Statute  of  Uses,  but  if  the 
release  was  to  the  bargainee  with- 
out declaring  any  use  in  favour  of 


a  third  person,  the  relessee  would 
take  by  common  law  conveyance. 

"  A.  recovers  land  in  fee  simple 
against  B.  by  action  tried,  where 
B.  had  nothing  in  the  land.  Be- 
cause B.  appeared  and  pleaded  to 
this  action,  this  recovery  shall 
deliver  A.,  and  his  heirs  by  estop- 
pel, although  B.  should  afterwards 
purchase  the  land;n  Jenk.  1  IS,  pi. 
20,  citing  (erroneously)  33  H.  6, 
17. 

"  If  A.9  having  nothing  in  the  land, 
make  a  lease  by  deed  indented, 
and  afterwards  purchases  the  land, 
the  lessor  is  as  well  concluded  as 
the  lessee  to  say  that  the  lessor 
had  nothing  in  the  land;  Co.  Litt. 
47  b." 

"If  one  make  a  lease  for  years, 
having  nothing  in  the  land,  and 
afterwards  purchases  the  land,  and 
then  dies,  if  the  lease  be  by  deed 
indented,  his  heirs  shall  be  estop- 
ped from  avoiding  it  f  per  Dyert 
Brown,  and  Weston,  Hil.  2  Eliz. 
Anon.  Sir  Fra.  Moore,  20,  21. 

But  see  P.  33  H.  6,  fo.  18,  pi.  9, 
and  fo.  21,  pi.  17  ;  Iseham  v.  Afor- 
rice,  Cro.  Car.  110,  third  point. 


1834. 


Doe 

v. 

Powell 

and  Pyne. 
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The  King  v.  The  IIungerford  Market  Company. 

Ex  parte  Eyre. 

A  public  com-  XN  Michaelmas  term  last,  A.  S.  Dowling  obtained  a  rule 

panyisbysta-      m  ° 

tute  empow-  nisi  for  a  mandamus,  commanding  the  Hungerford  Market 
eredtoUd      Company  to  i8Sue  a  warraut  to  the  Hieh  Bailiff  of  West- 

lands  and  to  ...  ** 

purchase  cer-    minster,  requiring  him  to  impanel  a  jury,  pursuant  to  the 

tain  scheduled   . ,   ^        A         \       ,  \    c      *\  c 

messuages  *  *  ^eo*  ^,  c*  *xx  (a)f  *or  tne  PurPose  °>  assessing  compen- 

and  is  required  sation  to  be  made  to  Eleanor  Eyre  for  the  damage  sustained 
pensationbya  by  her  in  respect  of  her  premises,  No.  12  Villiers  Street, 

particular  pro-  Strand,  by  reason  of  the  taking  down,  or  beginning  to  take 
cess  to  persons  J     J  .  . 

"  damaged  or  down  by  the  Company,  for  the  purposes  of  and  in  execution 

indie  takm™  °^  tne  act>  ^  t'ie  house  an(*  premises  numbered  1 1  in  the 
down  of  any  same  street.  It  appeared  upon  the  affidavits  that  the  Ccm- 
suages  or  Panv  had  taken  down  No.  1 1,  in  Villiers  Street,  which  they 
buildings  to  be  had  purchased,  and  had  rebuilt  it  as  an  office  for  transacting 
for  the  pur-  their  business.  In  pulling  down  No.  1 1,  considerable  da- 
poses  or  other-  mage  haci  Deen  Jong  to  No.  12,  which  Mrs.  Eyre  occupied 

wise  in  the  °  u  .   . 

execution  of     under  a  lease  for  years,  and  which  hod  been  originally  part 

Company  pur6-  °^  ^e  same  n0U8e  w*tn  No.  11,  and  was  not  separated  by 
chased  a  house  a  proper  party-wall. 

in  the  sche-  The  first  section  of  1 1  Geo.  4,  c.  lxx,  incorporated  the 

dule,andin      Hungerford  Market  Company,  and  gave  them  power  to 

injured  the  ad-  purchase  and  hold  lands  &c,  for  the  use  of  the  under- 
joining  house.    taLjn(r 
Held,  that  the  iaKinS' 

tenant  of  the  By  sect.  2,  the  Company  are  authorized  to  treat  for,  pur- 
house  was  not  cnase,  an(*  take  the  several  messuages  &c.,  specified  in  the 

entitled  to        first  schedule  to  the  Act,  or  so  much  thereof  as  the  Cora- 
compensalion  .    .      ..  .       .  .     .  .   . 

by  the  process  Panv  or  their  directors  should  think  necessary  and   proper 

provided  by      f0  De  taken  and  used  for  the  purposes  of  that  Act. 

the  Act.  .  . 

Sect.  5  enacted  (inter  alia),  that  if  any  persons  in  any- 
wise interested  or  claiming  po.wer  to  sell  the  messuages  &c. 
described  in  the  first  schedule,  or  any  occupiers  thereof 
sustaining  any  damage,  should,  for  twenty-one  days  after  no- 
tice, neglect  or  refuse  to  treat  or  agree,  or  should  not  agree 
for  the  sale  of  the  premises,  or  should  be  prevented  from 

(«)  Ante,  vol.  i.  1 12,  404,  548 ;  vol.  ii.  340. 
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treating  or  agreeing,  or  could  not  be  found  or  known,  or        1834. 
should  be  unable  to  produce  a  good  title,  the  Company      v-BB,v-^'> 
might  cause  the  value  to  be  assessed  by  a  jury  of  12  men  of  Va 

Westminster;   and  for  the  summoning  of  such  jury  the  Hungerford 
Compauy  were  empowered   to  issue  their  warrant  to  the     Company. 
high  bailiff  of  Westminster,  to  impanel,  summon,  and  return 
a  jury  of  24. 

By  sect.  63,  the  Company  were  authorized  to  pull  down 
the  messuages  &c.,  to  be  purchased  as  aforesaid,  as  soon  as 
the  purchases  should  be  completed,  and  to  build  a  market. 

By  sect.  68,  in  case  any  messuages  &c.  should  be  da- 
maged by  or  in  the  taking  down  of  any  of  the  messuages  or 
buildings  to  be  taken  down  for  the  purposes  of  or  otherwise 
in  the  execution  of  that  Act,  the  Company  were  authorized 
and  required  to  make  to  the  owners  and  occupiers  of  such 
messuages  &c.  so  damaged,  such  compensation  and  satisfac- 
tion for  such  damage  as  the  directors  should  think  reason- 
able ;  and  in  case  the  owners  or  occupiers  should  think  the 
satisfaction  offered  by  the  Company  not  sufficient,  then  the 
same  should  be  ascertained  and  settled  by  a  jury,  as  in  sec- 
tion 5. 

By  a  subsequent  section,  no  action  was  to  be  brought  for 
any  thing  done  in  pursuance  of  the  Act  after  six  calendar 
months  next  after  the  cause  of  action  had  arisen. 

No.  10  Villiers  Street  was  mentioned  in  the  first  sche- 
dule to  the  Act,  but  Nos,  1 1  and  12  were  not  so. 

Sir  James  Scarlett  and  M.  £).  Hill,  now  shewed  cause. 
The  party  is  not  entitled  to  a  mandamus.  Had  this  been 
one  of  the  messuages  which  they  are  empowered  to  pur- 
chase by  the  second  section,  the  Company  would  have 
been  liable.  Here,  the  wrong  complained  of  was  not  done 
in  execution  of  the  Act.  In  Rex  v.  The  Hungerford  Market 
Company  (in  the  matter  of  Mary  Yeates,)  (a),  the  Court 
decided  this  very  question.  There  the  Company  purchased 
No.  23,  in  the  Strand,  that  house  not  being  in  the  schedule, 
and  pulled  it  down.      Mrs.  Yeates}  who  resided  at  No.  22, 

(a)  Ante,  vol.  ii.  340. 
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1834.        complained  of  an  injury  done  to  her  in  pulling  down  No. 

J^;7^      23,  but  the  Court  held  that  she  was  not  entitled  to  a  manda- 
TheKiNO  ' 

v.  mus  to  compel  the  summoning  of  a  jury  to  assess  compensa- 

M auketRD  **on'  because  8^e  was  not  damaged  by  or  in  the  taking  down  of 
Company,  any  of  the  messuages  &c.to  be  taken  down  for  the  purposes  of 
or  in  the  execution  of  the  Act.  The  injury  in  this  case  was  not 
occasioned  by  any  thing  done  in  execution  of  the  Act.  Where- 
ever  the  Company  might  protect  themselves  under  the  au- 
thority of  the  Act,  and  plead  it  to  an  action  of  trespass,  there, 
and  there  only,  is  the  thing  done  in  execution  of  the  Act.  In 
one  sense  every  thing  done  by  the  Company  is  done  by  vir- 
tue of  the  Act,  because  the  Company  owes  its  existence  to 
the  Act ;  but  the  legislature  did  not  use  the  words  "  in  exe- 
cution of  the  Act"  in  this  extended  sense.  If  they  did,  it 
might  be  said  that  the  Company  were  liable  to  be  com- 
manded to  issue  their  warrant  requiring  a  jury  to  be  sum- 
moned for  the  purpose  of  assessing  damages  in  respect  of  a 
wrongful  act  done  by  their  waggoner  in  the  course  of  his 
employment.  Mrs.  Eyre  has  mistaken  her  remedy.  If 
she  has  been  injured  she  should  have  brought  her  action. 

F,  Kelly  and  Dowling,  contra.  Rex  v.  The  Hungerford 
Market  Company  (in  the  matter  of  Yeates),  proceeded  en- 
tirely on  the  ground  that  the  act  complained  of,  viz.  the 
removal  of  a  party-wall,  was  done  under  the  Building  Act. 
Here,  the  Building  Act  is  entirely  out  of  the  question.  The 
Company  by  this  Act  are  empowered  to  purchase  and  to 
hold  lands  &c.  They  purchase  the  house  adjoining  the 
house  of  Mrs.  Eyre,  and  in  pulling  down  that  house  com- 
mit the  injury  complained  of.  This  is,  therefore,  an  act 
done^br  the  purposes  of  and  in  execution  of  the  Act.  The 
68th  section  gives  something  more  in  the  way  of  compen- 
sation than  is  provided  by  the  common  law.  At  common 
law  the  party  could  have  no  remedy,  except  for  that  which 
was  occasioned  by  the  negligence  or  the  wilful  act  of  ano- 
ther; but  this  section  contemplates  the  giving  compensation 
for  damage  done  where  there  has  been  no  negligence  or 
wilful  misconduct.     [Littledale,  J.  The  Company  have  no 
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power  to  meddle  with  No.  1 1,  by  the  Act.]    They  could  not        1834. 
hold  the  land  except  by  authority  of  the  Act.    The  power      v^v^' 
to  hold  lands  is  expressly  given  to  them  by  the  Act.     [Lord  v< 

Denman,  C.  J.   Suppose  the  Company  had  purchased  a  Hungerford 

.  jXX  ARRET 

house  three  or  four  streets  off,  and  had  carelessly  pulled  it  Company. 
down,  would  that  be  a  case  within  the  Act?]  It  is  submitted 
that  it  would  be  so.  The  section  which  gives  the  public 
compensation  in  a  particular  mode  is  a  great  protection  to 
the  Company.  This  protection  is  the  consideration  for 
which  the  Company  are  to  give  compensation  in  a  more 
summary  and  efficient  manner  than  could  be  obtained  by 
the  ordinary  course  of  law,  for  the  injuries  they  may  occa- 
sion in  the  prosecution  of  their  undertaking.  By  the  63d 
section,  the  Company  are  to  build  a  market  and  pull  down 
bouses  for  that  purpose.  They  may  purchase  and  pull 
down  houses  not  included  in  the  schedule,  though  they  may 
not  be  able  to  compel  the  owner  of  a  house  not  named  in 
the  schedule  to  sell.  [Littledale,  J.  May  the  Company  en- 
large the  market?]  They  are  not  confined  to  the  present 
site.  [Littledale,  J.  If  the  Company  have  a  general  power 
to  enlarge  the  market,  this  injury  may  be  said  to  be  done  in 
execution  of' the  Act.]  It  is  presumed  they  are  not  confined 
to  the  present  site.  The  clause  in  the  Act  limiting  the  time 
for  bringing  actions,  will  prevent  the  applicant  from  recover- 
ing in  the  ordinary  course  of  law.  If  any  difficulties  arise 
upon  the  wording  of  the  Act,  the  Court  will  construe  it  libe- 
rally, and  in  favour  of  the  claimant. 

Cur.  adv.  vult* 

In  the  course  of  the  terra,  the  judgment  of  the  Court 
was  delivered  by 

Lord  Denman,  C.  J.,  who,  after  briefly  stating  the  na- 
ture of  the  application,  and  the  facts  disclosed  by  the  affi- 
davits, proceeded  as  follows : — 

The  section  relied  on  is  the  68th,  which  enacts,  that  per- 
sons shall  be  entitled  to  compensation  who  are  "  damaged 
or  injured  by  or  in  the  taking  down  of  any  of  the  messuages 
or  buildings  to  be  taken  down  for  the  purposes  of,  or  other- 
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1834.        wise  in  the  execution  of,  tbia  Act."     It  is  not  very  clearly 
made  out  by  these  affidavits   whether  the  damage  com- 
v.  plained  of  was  done  "  by  or  in  the  taking  down"  of  No.  1 1, 

^"e*0"1  or  by  takin8  down  the  Pnrty-wall  between  No.  1 1  and  No. 
Com  pint.  12.  If  it  was  done  by  taking  down  the  party-wall,  then 
Rex  v.  Hungerford  Market  Company,  ex  parte  Yeates  (a), 
is  directly  in  point,  and  shews  that  a  mandamus  ought  not 
to  issue.  But  assuming  that  the  damage  was  done  "  by  or 
in  the  taking  down"  of  No.  11,  then  the  question  arises, 
whether  that  taking  down  was  "for  the  purposes  of,  or 
otherwise  in  the  execution  of,  the  Act,"  within  the  meaning 
of  the  68th  section.  Now  it  is  to  be  observed  that  the 
Company  had  no  power  to  take  No.  1 1  against  the  will  of 
the  owner  and  occupier.  They  bought  the  house  in  the 
same  manner  as  any  other  person  might  have  done,  by 
agreement  with  the  previous  owner.  No  doubt  can  be  en- 
tertained that  if  any  other  person  had  so  bought  No.  1 1,  or 
if  it  had  remained  the  property  of  the  former  owner,  such 
purchaser,  or  such  owner,  might  have  pulled  it  down  with* 
out  any  authority  from  parliament,  and  would  not  have 
been  liable  to  make  compensation  to  the  occupier  of  No. 
12  for  any  damage  not  arising  from  negligence,  unless,  in- 
deed, the  party-wall  had  been  taken  down  ;  in  which  case 
the  Building  Act  would  apply.  But  the  assumption  now 
is,  that  the  damage  did  not  arise  from  taking  down  the  party- 
wall.  Why,  then,  should  the  Company  be  obliged  to  make 
compensation  iu  a  case  in  which  any  other  purchaser,  or 
the  former  owner,  would  not  have  been  liable,  merely 
because  the  legislature,  having  given  the  Company  certain 
compulsory  powers,  has  thought  it  right  to  throw  a  larger 
protection  over  all  persons  who  may  suffer  by  the  exercise 
Of  those  compulsory  powers,  than  by  the  common  law  they 
would  receive?  If,  therefore,  the  compulsory  powers  had 
extended  to  No.  11,  those  who  were  damaged  or  injured 
by  the  taking  down  of  No.  11,  would  have  been  within  the 
Act.  But  in  this  case,  where  the  Company  had  no  mono- 
poly as  to  the  purchase  of  No.  11,  the  owners  and  occu- 

(o)  Ante,  vol.  ii.  340. 


The  Kino 
v. 


TRINITY  TERM,  IV  WILL.  IV.  827 

piers  of  the  adjoining  house,  No.  12,  stood  in  no  need  of  1834. 
the  protection  of  the  Act,  and  cannot  enforce  any  of  its 
provisions.  The  68th  section  must  be  construed  with  re- 
ference to  the  compulsory  powers  of  the  Act ;  and  it  applies  Huhobrford 
to  no  case  in  which  those  powers  are  not  to  be  exercised.  Company. 
In  some  sense,  all  the  acts  of  the  Company  may  be  said  to 
be  done  "  for  the  purpose,  and  otherwise  in  the  execution  of 
the  Act ;"  for  if  the  Act  had  not  been  passed,  the  Company 
would  not  have  existed;  but  this  section  relates  only  to  the 
taking  down  of  houses  for  the  purposes  of  and  in  execution 
of  the  Act,  and  those  houses  are  such  alone  as  they  have  a 
compulsory  power  to  take.  It  has  been  urged  that  the 
clause  limiting  the  time  of  bringing  an  action  will  shut  out 
Mrs.  Eyre  from  all  remedy.  If  that  clause  will  apply  to  her 
case,  still  there  was  a  time  when  she  might  have  sued,  and 
if  she  has  suffered  it  to  elapse,  that  is  her  own  fault ;  and 
that  very  clause  shews  that  the  legislature  contemplated 
that  some  things  might  be  done,  even  under  the  Act,  which 
would  not  be  the  subject  of  compensation  under  the  68th 
or  any  other  section.     For  these  reasons  we  are  of  opinion 

that  this  rule  must  be  discharged. 

Rule  discharged. 


Rex  v.  Pedley. 

INDICTMENT  for  a  nuisance.     The  first  count  charged  A  person  who 
the  defendant  with  having  made  two  necessary-houses,  and  with  a  nui- 
an  open  cess-pool,  at  a  place  called  Diamond  Alley,  near  8j*nceupon 
divers  public  streets  in  Bedford,  for  the  common  use  of  subsequently 
persons  residing  in  Diamond  Alley,  which  persons  rented  [8^^ab^?nt, 
them,  and  committed  the  nuisance,  whereby  &c.   The  second  the  continu- 

count  charged  the  defendant  with  continuing  the  same  nui-  nujsance. 

But  a  land- 
lord is  not  liable  in  respect  of  a  new  nuisance  created  by  his  tenant  during  the  term. 

When  a  landlord  lets  premises,  the  natural  consequence  of  the  regular  use  of  which  is 
that  they  will  become  a  nuisance  unless  properly  attended  to,  he  is  liable  if  they  after- 
wards become  a  uuisance  by  such  regular  use. 

The  landlord  ought,  in  such  case,  either  to  stipulate  with  his  tenants  that  they  will  do 
that  which  is  necessary  to  prevent  the  premises  from  becoming  ft  nuisance,  or  to  reserve 
to  himself  the  power  of  entering  for  the  purpose. 
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1884.  sances,  they  having  been  previously  created  by  persons 
unknown.  The  third  count  charged  the  defendant  with 
putting  and  placing,  and  leaving  and  permitting,  causing 
Pedley.  aiMj  procuring  to  be  put,  placed,  and  left,  large  quantities 
of  ordure,  whereby  &c.  The  fourth  count  charged  that 
persons  unknown  had  put,  placed,  &c.  whereby  &c. ;  and 
that  the  defendant  suffered  the  same  to  remain*  The  in* 
dictment  being  removed  by  certiorari,  was  tried  before 
Lord  Denman,  C.  J.,  at  the  last  Bedford  assizes,  when  the 
following  facts  appeared  : — 

About  5  or 6  years  ago,  the  houses  in  Diamond  Alley,  which 
is  in  the  midst  of  a  populous  neighbourhood,  were  built  by 
Harrison,  and  the  two  privies  and  a  cess-pool,  to  which  there 
are  no  drains,  were  erected  for  the  use  of  the  inhabitants  of 
all  the  houses.  Harrison  let  the  houses,  with  the  use  of  the 
privies  to  all  the  tenants  in  common,  and  the  privies  became 
a  public  nuisance. 

In  November,  1831,  the  defendant  purchased  the  whole 
property  of  Harrison,  and  had  since  received  the  rents  of 
the  tenants,  some  of  whom  appeared  to  have  taken  their 
houses  since  the  defendant  had  become  the  owner.  The 
privies  had  on  several  occasions  been  emptied  by  the  tenants 
at  their  own  expense,  but  the  places  had  been  for  some  time 
so  neglected  that  they  had  become  a  very  offensive  nui- 
sance. 

In  September  1832,  the  defendant,  upon  being  applied  to 
by  the  surveyor  to  the  commissioners  for  the  improvement  of 
Bedford  to  remove  the  nuisance,  said,  "  Depend  upon  it  I 
will  attend  to  it  immediately."  A  similar  application  was 
made  to  him  again  in  the  following  November,  and  on  that 
occasion  he  said,  "  I  know  I  have  not  done  what  I  pro- 
mised, but  I  will  see  about  it  directly."  The  nuisance  being 
continued,  the  present  indictment  was  preferred. 

F.  Kelly  objected  that  the  defendant  was  not,  directly  or 
indirectly,  the  author  of  the  nuisance,  so  as  to  render  him 
properly  the  subject  of  an  indictment  in  respect  of  it.  The 
Lord  Chief  Justice,  however,  directed  the  jury  to  find  a 
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verdict  of  guilty,  and  gave  the  defendant  leave  to  move  the 
Court  upon  the  question,  whether  the  defendant  was  liable 
to  be  indicted  for  this  nuisance. 

JP.  Kelly,  in  last  term,  obtained  a  rule  nisi  to  set  aside 
the  verdict  of  guilty,  and  to  enter  a  verdict  of  acquittal. 

Storks,  Serjt.,  and  Austin,  now  shewed  cause.  The 
tenants  may  be  indictable  as  having  been  parties  to  the  ac- 
tual commission  of  the  nuisance,  but  it  is  a  nuisance  for 
which  the  landlord  is  also  indictable.  This  nuisance  ex- 
isted before  many  of  the  tenants  came  into  the  occupation 
of  these  houses,  and  for  permitting  the  nuisance  to  continue 
the  defendant  is  indictable.  The  cases  upon  this  subject 
are  collected  in  Selwyn's  Nisi  Prius  (a).  In  Rosewell  v. 
Prior  (6),  A.,  tenant  for  years, erected  a  nuisance,  and  after 
a  recovery  against  him  for  the  nuisance,  underleased  to  B., 
and  the  question  was  whether,  afterwards,  an  action  would 
lie  against  A.  for  the  continuance.  "  Et  per  Cur. — It  lies ; 
for  he  transferred  it  with  the  original  wrong,  and  his  demise 
affirms  the  continuance  of  it.  He  hath  also  rent  as  a  con- 
sideration for  the  continuance,  and  therefore  ought  to  answer 
the  damage  it  occasions.  Vide  Wm.  Jones,  272  (c).  Receipt 
of  rent  is  upholding-,  2  Cro.  373,  555  (d).  The  action  lies 
against  either,  at  the  plaintiff  fs  election."  Rosewell  v.  Prior 
is  much  more  fully  reported  in  12  Modern  (e),  and  will  be 
found  quite  decisive.  [Littledale,  J.  Had  the  landlord 
power  to  enter  and  cleanse,  or  to  make  a  drain  ?]  The 
locus  in  quo  has  not  been  demised  with  the  houses ;  nothing 
more  than  a  mere  easement  is  granted  to  the  occupiers  of 
the  houses.  But  apart  from  that  consideration,  the  inquiry 
as  to  whether  the  landlord  has  power  to  enter  is  not  the 
true  test ;  for  the  landlord  shall  not  be  permitted  to  free 
himself  from  responsibility  by  his  own  act.     If  a  wrong-doer 

(a)  7th  edit.  1122.  (d)  Rypponv.  Bowles,  Cro.  Jac. 

(b)  2  Salk.  460.  373;  Brent  v.  Haddon,  ib.  555. 

(c)  Christian  Smith's  case.  (e)  Page  636. 
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1634.        convey  that  from  which   the   mischief  arises  to  another, 
whereby  he  puts  it  out  of  his  power  to  obviate  it,  lie  ought 
v.  to  answer  for  it;   and  a  man's  putting  it  out  of  his  power 

Pediey.  to  abate  a  nuisance  is  as  great  a  tort,  as  not  to  abate  it 
when  it  is  in  his  power  so  to  do;  Judgment  in  Rosewell  v. 
Prior,  as  reported  in  12  Mod.,  Cheetham  v.  Hampson(a), 
Rex  v.  Moore  (b).  The  cases  are  all  cases  of  actions,  but 
there  appears  to  be  no  distinction  in  principle  between  the 
cases  of  actions  for  private  nuisances,  by  private  individuals, 
and  indictments  for  nuisances  by  the  king  on  behalf  of  the 
public. 

F.  Kelly,  contrA.  In  all  the  cases  which  have  been 
quoted,  the  party  charged  originally  created  the  nuisance, 
and  this  has,  in  the  argument,  been  assumed  to  be  the  case 
here.  That,  however,  is  not  so ;  and  moreover  the  landlord 
could  not  remedy  or  prevent  this  nuisance  without  subject- 
ing himself  to  an  action.  From  Rex  v.  Moore  it  appears 
that  the  utmost  extent  to  which  the  doctrine  can  be  carried 
is  this,  that  where  a  man  does  a  thing,  the  probable  and  na- 
tural cotisequence  of  which  is  the  creating  of  a  nuisance,  he 
is  answerable,  although  he  did  not  intend  to  cause  the 
nuisance.  The  rule  of  law,  as  established  by  all  the  cases, 
is,  that  the  party  for  whose  profit  that  is  done  which  con- 
stitutes the  nuisance,  shall  be  answerable  for  it.  There  is 
no  case  in  which  a  landlord  has  been  held  liable  for  a  nui- 
sance committed  by  his  tenaut  for  the  tenant's  benefit.  In 
Rosewell  v.  Prior,  the  defendant  was  the  party  who  origi- 
nally created  the  nuisance,  and  he  assigned  the  premises 
with  the  nuisance  upon  it,  and  therefore  he  was  held  liable 
for  both  the  original  nuisance  created  by  himself,  and  the 
continuation  of  it  by  his  assignee.  The  present  case  is  very 
different.  Here  premises  are  let  which  are  no  nuisance  in 
themselves,  and  of  the  erecting  of  which  it  is  not  a  natural 
and  probable  consequence  that  they  should  become  nui- 
sances. It  is  only  by  the  misuse  that  they  became  a 
nuisance,  and  for  the  misuse  by  his  tenants  the  landlord  is 

(a)  4  T.  R.  318.  (b)  3  Barn.  &  Adol.  184. 
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not  liable.     These  tenants  have  been  in  the  habit  of  cleans-        1834. 

ing  the  privies,  from  which  it  may  be  inferred  that  they  had     ,-    K 

contracted  with  the  landlord  to  do  so.  v. 

Pedley. 

Lord  Denman,  C.  J. — An  owner  receiving  rent  from  his 
tenant  in  respect  of  that  the  natural  consequence  of  the 
use  of  which  is,  that  it  should  annoy  the  neighbours,  must  be 
answerable  for  the  nuisance.  This  follows  from  Rex  v» 
Moore,  and  other  cases.  The  receipt  of  rent  is  an  uphold- 
ing of  the  nuisance,  and  makes  the  landlord  liable  for  the 
continuance  of  it.  The  true  way  of  considering  this  case  is, 
to  suppose  that  there  were  no  buildings  except  the  privies, 
and  that  for  the  use  of  them  the  landlord  received  a  profit* 
as  in  fact  he  does  now.  Could  any  one  doubt  that,  under 
such  a  view  of  the  case,  the  landlord  would  be  answerable? 

Littledale,  J. — I  think  it  is  quite  clear.  If  a  man 
demises  land  with  a  nuisance  upon  it,  and  during  the  conti- 
nuance of  the  term,  and  whilst  the  landlord  was  unable  to 
remove  the  nuisance,  another  chooses  to  buy  the  reversion  of 
the  land  with  the  nuisance  upon  it,  he  is  answerable.  If  a 
man  demises  with  no  nuisance  upon  the  land,  and  the  te- 
nant commits  a  new  nuisance,  the  landlord  is  not  liable.  If 
there  is  a  tenancy  from  year  to  year,  and  the  tenant  com- 
mits a  nuisance,  and  the  landlord  renews  (a)  the  tenancy 
during  the  continuance  of  the  nuisance,  the  landlord  is  lia- 
ble. He  has  no  business  to  do  so ;  and  by  doing  it,  he 
continues  the  nuisance.  That,  I  think,  is  the  law  upon  the 
subject.  In  the  ordinary  way  in  which  these  places  are 
used,  they  are  likely  to  become  a  nuisance  uuless  there  be  a 
drain,  or  care  taken  to  cleanse  them  frequently. 

Taunton,  J. — Looking  at  the  evidence,  I  think  that  the 
privies  are  not  actually  demised.     The  use    only  is  per- 

(a)  The  landlord  in  effect  renews  Qui  non  prohibet  quod  prohibere 
the  tenancy  by  refraining  from  ex-  potest,  assentire  vel  etiam  facers 
fcittslog  his  option  to  determine  it.      videtur.  Vidtt*  Vin.  Abr.450,508. 
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1834.  mitted.  If  so,  there  is  an  end  of  the  question,  because  the 
defendant  might  enter  and  remove.  But  supposing  that  he 
could  not  enter  and  remove,  he  has  only  to  thank  himself. 
Pedlby.  J  hold  it  to  have  been  the  duty  of  the  landlord  either  to  ex- 
act from  his  tenants  an  engagement  that  they  would  cleanse 
these  privies,  or  to  reserve  to  himself  a  right  to  enter  for 
that  purpose.  It  is  a  matter  of  public  necessity  that  they 
should  be  cleansed. 

Williams,  J. — I  entirely  concur.  The  language  and 
conduct  of  the  defendant  himself  comes  strongly  in  aid  of 
what  my  brother  Taunton  has  said,  namely,  that  these  pri- 
vies are  not  actually  let  to  any  person.  The  defendant, 
when  spoken  to  by  the  surveyor,  said,  that  the  commis- 
sioners might  depend  upon  it  that  he  would  attend  to  it 
immediately,  and  that  he  would  immediately  set  about  it 
and  see  the  nuisance  removed.  He  never  said  that  he  had 
no  right  to  enter. 

Rule  discharged. 


The  King  x>.  Walsh. 
A  conviction    A  CONVICTION  under  6  Geo.  4,  c.  1 10,  s.  27  (a),  and 

under  6 Geo.  4,       n        „r.„  .       .   .  i  •    , 

c.iio, s. 27,     3&4  Wtll.4,  c.  55,  s.27,  for  detaining  a  ships  register 

PTtf/3^4  55   (w^ck  conviction  had  been  removed  by  certiorari)  stated  :— 
s.  37, for  de- '       That  on   12th  April,  1834,   Wm.  Briggs,  the  owner  of 

certlecate^f  one  *ia,f  Part>  and  8*"P'8  husband  or  manager,  of  the  vessel 
a  ship's  regis-  called  the  "  Norwich  Castle,"  then  lying  in  the  river  Ouse, 
unless  it   '       at  Selby,  personally  went  before  the  Rev.  J.  F.,  a  justice 

states  the  0f  ^  peace  residing  near  to  the  place  where  the  detainer 
purpose  for  .  ,  , 

which  the  cer-  and   refusal   thereinafter  mentioned   was    committed,   and 

wanted  and     uPon  ^s  02Li^  miorme^  ^e  sa^  jU8t*ce>  ^at  the  defendant 
that  the  person  at  &c.  did  unlawfully  detain  a  certificate  of  register  of  the 
who  demand- 
ed it  was  the  (a)  As  to  this  statute  see  Bowen  v.  Fox,  9  Mann.  &  Ryl.  167. 
u  proper*  officer. 

The  3  Geo.  4>  c.  23,  s.  3,  does  not  cure  an  omission,  in  a  conviction,  of  the  statement 
of  a  circumstance  necessary  to  constitute  the  offence. 
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said  vessel,  then  lying  in  &c,  at  &c.,  and  that  the  defendant        -1834. 
"  did  then  and  there  unlawfully  and  wilfully  refuse  and  neglect 
to  deliver  up  the  said  certificate  of  register  to  his  majesty's  v. 

officers  of  customs,  for  the  purposes  of  such  vessel,  contrary  ALSH' 

to  the  statute  in  that  case  made  and  provided."  The  con- 
viction then  stated,  that  the  justice  issued  his  warrant  to 
apprehend  the  defendant ;  that  he  was  afterwards  brought 
before  the  justice,  who  thereupon,  in  the  presence  of  the 
defendant,  proceeded  to  examine  into  the  truth  of  the 
charge ;  and  that  one  credible  witness,  to  wit,  Wm.  Briggs, 
deposed,  that  the  defendant  then  had  the  possession  of  the 
certificate  of  register  of  the  said  vessel,  and  that  he  wrong- 
fully  and  illegally  detained  the  same,  and  refused  to  deliver 
it  up  to  his  majesty's  officers  of  customs,  for  the  necessary 
purpose  of  the  said  vessel;  and  that  the  defendant  then  and 
there,  in  the  presence  of  the  justice,  acknowledged  and  said, 
'that  he  then  had  the  possession  of  the  said  certificate  of 
register  of  &c,  and  also,  that  he  had  refused  and  then  did 
refuse  to  deliver  up  such  certificate  of  register  to  the  officers 
of  his  majesty's  customs,  for  the  purposes  of  tlie  said  vessel. 
Therefore,  it  manifestly  appearing,  &c. 

A  rule  nisi  having  been  obtained  to  quash  the  conviction, 

Hoggins  now  shewed  cause.  This  conviction  is  founded 
on  the  6  Geo.  4,  c.  1 10,  s.  27,  which  is  amended  by  7  &  8 
Geo.  4,  c.  56,  s.  IB.  The  6  Geo.  4,  c.  110,  s.  27,  makes 
it  an  offence,  cognizable  by  magistrates,  for  any  person 
wilfully  to  obtain  and  refuse  to  deliver  up  the  registry  of 
any  vessel  to  the  proper  officers  of  his  majesty's  customs, 
for  the  purposes  of  such  ship  or  vessel.  It  is  objected 
to  the  form  of  this  conviction,  that  the  word  "  proper" 
.»  .omitted.  [Lord  Denman,  C.  J.  There  is  a  later  act, 
S  &  4  Will.  4,  c.  55.  The  conviction  must  have  been 
under  tftat  statute.]  The  words  of  3  &  4  WilL  4,  c.  55, 
b.  27,  are  similar  to  those  of  the  former  statute,  as  far  as 
they  are  material  upon  the  present  question.  The  answer 
to  the  objection  made  is  this,  that  an  allegation  of  a  detainer 
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from  the  officers  of  his  majesty's  customs,  is  a  statement  of 
a  detention  from  alt,  and  therefore  includes   the  proper 
v.  officers.     It  is  to  be  presumed,  that  it  was  proved  before 

the  magistrates  that  the  party  wilfully  detained  the  registry 
from  the  proper  officer.     [Littledale,  J.    If  the  conviction 
had  merely  alleged,  that  he  "  unlawfully  detained  the  re- 
gistry," would  that  have  been  sufficient  f]     It  is  contended 
that  it  would  be  sufficient;  Ex  parte  Edwards  (a).    There 
Edwards  had  been  committed  to  prison  under  the  smuggling 
act  (6  Geo.  4,  c.  108),  by  which  act  (sect.  81)  any  person 
convicted  under  it,  who  was  a  seaman,  might  be  carried  <ta 
board  any  of  his  majesty's  ships  of  war,  and  if  on  examina- 
tion by  any  surgeon  of  his  majesty's  navy,  within  one  week 
after  being  so  carried  on  board,  he  should  be  deemed  unfit, 
and  on  that  account  be  refused  to  be  received  into  his  ma- 
jesty's service,  he  should  pay  100/.,  and  be  committed  to 
prison  until  payment.     The  warrant  of  commitment  omitted 
to  state,  that  Edwards  had  been  examined  by  a  surgeon  in  the 
navy;  yet  it  was  held  good.     [Littledale,  J.  Suppose  the 
form  of  proceeding  in  this  case  had  been  an  indictment, 
would  it  then  have  been  sufficient  merely  to  allege,  that  the 
party  had  wilfully  detained  the  registry  ?]     The  conviction 
alleges  a  detention  from  all  his  majesty's  officers  of  customs. 
[Littledale,  J.  There  may  be  ten  officers  of  the  customs, two 
of  whom  have  authority  to  demand,  and  eight  have  not]   If 
the  proper  officer  did  not  demand  the  registry,  that  is  matter 
of  defence,  and  need  not  be  stated  in  the  conviction ;  Faw- 
cett  v.  Fowlis  (Jb).    No  form  of  conviction  is  given  by  the 
statute.  The  general  form  of  conviction  given  by  the  3  G.  4> 
c.  23,  s.3(c),  has  been  adopted,  and  the  third  section  of  that 
statute  enacts,  that  no  conviction  shall  be  quashed  for  want 
of  form,  and  that  a  liberal  construction  shall  be  put  upon  it 

Holt,  contra*.     There  are  two  objections  to  the  convic- 
tion.    In  the  first  place,  it  should  have  appeared  that  the 

(a)  8  Dowl.  &  Ryl.  115.  7  Barn.  &  Cressw.  394. 

(6)  1  Mann.  &  Ryl.  102;  S.  C.  (c)  Post,  637,  (a). 
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certificate  was  required  for  the  necessary  purposes  of  the        1834. 
ship ;  more  especially  in  the  case  in  which  the  defendant  is 
a  part-owuer  and  manager  of  the  ship — for  the  only  neces- 
sary purposes  for  which  one  part-owner  can  require  the  ship's       Walsh. 
register  from  another,  are  a  transfer,  mortgage,  or  change 
of  master. 

In  the  second  place,  it  should  have  appeared  on  the  face 
of  the  conviction,  that  the  demand  was  made  by  the  proper 
officers,  that  is,  by  the  collector  and  comptroller  of  the 
customs.  [Taunton,  J.  How  does  it  appear  that  the  col- 
lector and  comptroller  are  the  proper  officers  ?]  By  the 
third  section.     Rex  v.  Pixleyia). 

Here  he  was  stopped  by  the  Court. 

Lord  Denman,  C.  J. — It  ought  to  appear  upon  the  face 
of  the  convictionybr  what  purpose  the  register  was  required, 
and  also,  what  officer  made  the  demand,  in  order  that  the 
Court  may  see  that  the  purpose  was  necessary,  and  that 
the  demand  was  made  by  the  proper  officer.  These  facts 
do  not  appear  on  the  face  of  this  conviction,  which  is, 
therefore,  bad  at  common  law.  The  3  Geo.  4  certainly 
requires  that  a  fair  and  liberal  construction,  such  as  will 
be  agreeable  to  the  justice  of  the  case,  shall  be  put  upon 
convictions  where  the  merits  have  been  tried  —  but  it 
must  appear  on  the  face  of  the  conviction,  that  an 
offence  has  been  charged.  The  Court  cannot  import  the 
circumstances  necessary  to  constitute  the  offence.  It  has 
been  said,  that  an  allegation  of  a  refusal  to  deliver  up  the 
registry  to  the  officers  of  his  majesty's  customs,  is  au  aver- 
ment of  a  refusal  to  deliver  it  up  to  all  the  custom-house 
officers,  and  is,  therefore,  a  statement  of  a  refusal  to  deliver 
it  up  to  the  proper  officer;  but  it  is  consistent  with  the  alle- 
gation in  the  conviction,  that  the  demand  may  have  been 
made  by  an  officer  not  authorized  to  make  it,  and  for  a  pur- 
pose not  contemplated  by  the  statute. 

(a)  13  East,  91. 
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J8S4.  Littledale,  J. — 1  am  of  the  same  opinion*     The  only 

proper  officers  to  demand  the  registry  are  the  collector  and 
v.  comptroller.     There  are  subordinate  officers  of  the  customs. 

Walsh.  rpjje  jemancj  maVj  consistently  with  that  which  is  stated  in 
this  conviction,  have  been  made  by  them.  We  cannot 
assume  that  it  was  made  by  the  collector  or  comptroller. 
The  general  rule  given  in  3  Geo.  4,  c.  23,  s.  3,  is,  that 
convictions  shall  receive  a  fair  and  liberal  construction; 
but  that  will  not  get  rid  of  the  difficulty.  If  it  did  so,  it 
would  obviate  every  possible  objection  to  a  conviction. 

Taunton,  J. — I  am  very  clearly  of  the  same  opinion. 
No  offence  is  committed  under  this  clause,  unless  there  be 
a  refusal  to  deliver  up  to  the  proper  officer  of  his  majesty's 
customs.  "  Proper"  excludes  improper.  It  does  not  follow 
that  because  the  party  is  to  deliver  it  up  to  the  proper  officer, 
that  therefore  he  is  to  deliver  it  up  to  any  officer.  It  is  a  rule, 
with  respect  to  convictions,  that  the  substance  of  the  offeuce 
should  be  stated  in  the  conviction.  The  omission  here  is 
not  matter  of  form  ;  it  is  an  omission  in  the  description  of 
the  offence  in  a  material  and  substantial  part.  This  dis- 
poses of  the  point  which  has  been  made,  that  under  3 
Geo.  4,  convictions  are  not  to  be  quashed  for  mere  matters 
of  form.  Two  cases  have  been  cited,  both  of  which  are 
distinguishable  from  the  present.  The  first  is  Ex  parte  Ed* 
wards.  In  that  case  the  act  directed  that  the  justices,  upon 
proof  that  the  seaman  convicted  under  that  act  had  been 
refused  to  be  received  on  board  his  majesty's  ship,  should, 
without  hearing  any  other  evidence,  require  the  party  to  pay 
the  penalty,  or  commit  him  to  prison ;  and  the  commit- 
ment stated  that  fact.  The  commitment  was  therefore 
good,  without  stating,  (as  it  was  objected  that  it  should 
have  stated),  that  Edwards  had  been  examined  by  a  naval 
surgeon,  and  deemed  unfit,  and  that,  therefore,  he  was  re- 
fused to  be  received  on  board.  Fawcett  v.  Foutis  is  still 
less  like  the  present.  There,  the  conviction  stated  that 
the  party  had  been  called  upon  to  do  statute  duty,  or  to 
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compound,  and,  omitting  any  mention  of  the  non-payment 
of  the  composition  money,  alleged,  that  he  had  neglected  to 
do  the  statute  work,  and  was  adjudged  to  be  convicted  of 
the  same.  The  Court  held,  that  the  offence  was  the  not 
doing  the  statute  work,  and  that  the  payment  of  the  compo- 
sition money  operated  by  way  of  defence.  A  decision  upon 
one  statute  can  scarcely  be  referable  to  another,  because 
the  language  used  hi  each  is  generally  different.  I  am 
of  opinion  that  the  conviction  is  bad,  for  want  of  necessary 
certainty  and  precision  in  the  description  of  the  offence. 
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Williams,  J. — I  am  of  the  same  opinion.  The  purpose 
for  which  the  registry  was  wanted,  and  the  person  by  whom 
the  demand  was  made,  ought  to  have  been  stated.  It  seemed 
to  me  that  Mr.  Hoggins  felt,  during  the  argument,  that 
nothing  could  be  said  in  support  of  the  conviction,  except 
the  rule  of  construction  given  in  the  third  section  of  3  Geo. 4, 
c.  23.  But  that  clause  gives  no  aid,  because  it  says,  that 
8  conviction  shall  not  be  vacated  for  want  of  form,  where  it 
appears,  by  the  conviction,  that  the  merits  have  been  tried  (a). 
Here  it  does  not  appear  that  the  merits  have  been  gone  into. 
That  clause  of  3  Geo.  4,  c.  23,  is  much  too  general  to  aid  a 
case  of  this  description. 

The  defendant  was  discharged. 


(a)  The  words  of  the  statute 
are,  "That  in  all  cases  where  it 
appears  by  the  conviction  that 
the  defendant  has  appeared  and 
pleaded,  and  the  merits  have  been 
tried,  and  that  the  defendant  has 
not  appealed  against  the  said  con- 
viction, where  an  appeal  is  allow- 
ed, or  if  appealed  against,  the  con- 
viction has  been  affirmed,  such 
conviction    shall   not    afterwards 


be  set  aside  or  vacated  in  conse- 
quence of  any  defect  of  form 
whatever;  hut  the  construction 
shall  be  such  a  fair  and  liberal 
construction  as  will  be  agreeable 
to  the  justice  of  the  case."  It  is 
evident  that  the  word  "  that"  is 
here  misplaced,  as  it  can  never 
appear  by  the  conviction  whether 
the  defendant  has  appealed  against 
it. 
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Baxter  and  another,  Assignees  of  Henry  Ball,  a 

Bankrupt,  v.  Pritchard. 

A  sale  to  a  TROVER  to  recover  the  value  of  the  stock  in  trade  of  the 
chaser  cVThe  bankrupt,  sold  by  him  to  the  defendant  in  Dec.  1830.  At 
whole  of  a  the  trial  before  Denman,  C.  J.,  it  appeared  that  at  the  time 
in  trade,  with   of  tne  sale,  the  bankrupt,  who  was  greatly  indebted,  intended 

an  intention      to  aDSConcl  with  the  proceeds,  without  paying  his  creditors. 

on  the  part  of  r  ... 

the  trader  to     The  defendant  was  not  aware  of  his  intention,  and  had  paid 

themoneTand  a  ^a'r  Pr*ce  ^or  tne  g°°ds.  Sir  James  Scarlett,  for  the  de- 
cheat  bis  ere-  fendant,  contended  that  this  was  not  an  act  of  bankruptcy 
•nactofbank-  or  a  fraudulent  transfer;  and  cited  Hill  v.  Farnetl{a)  and 
ruptcy.  Cook  v.  Caldecott  (&).     The  jury,  under  the  direction  of 

the  Lord  Chief  Justice  (who  however  gave  the  defendant 
leave  to  move  for  a  nonsuit),  returned  a  verdict  for  the 
plaintiffs.  They  expressly  found  fraud  on  the  part  of  the 
bankrupt,  and  the  absence  of  it  in  the  conduct  of  the  de- 
fendant.    A  rule  nisi  for  a  nonsuit  having  been  obtained, 

Campbell,  A.  G.,  and  Follett,  in  Easter  term,  shewed 
cause.  There  was  no  moral  fraud  on  the  part  of  the  pur- 
chaser; but  the  question  for  the  Court  is  this,  whether  a 
trader  who,  being  largely  indebted,  sells  to  a  bona\  fide  par- 
chaser  all  his  effects,  with  an  intention  of  absconding  with 
the  proceeds  and  thus  cheating  his  creditors,  thereby  com- 
mits an  act  of  bankruptcy.  By  6  Geo.  4,  c.  1 6,  s.  3,  if 
any  trader  shall  make  any  fraudulent  grant  or  convey- 
ance— or  any  fraudulent  gift,  delivery  or  transfer — of  his 
goods  or  chattels,  every  such  trader  doing  such  acts  with 
intent  to  defeat  or  delay  his  creditors  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy.  This  was  either  a 
fraudulent  grant  or  a  fraudulent  transfer,  within  the  mean- 
ing of  the  section.  Although  not  fraudulent  in  fact  as 
between  the  buyer  and  seller,  it  was  a  fraud  on  the  bank- 

(a)  9  Barn.  &  Cressw.  45.  (6)  1  Mood.  &  Malk.  522. 
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rupt    laws.      Whether   a   deed   is   fraudulent   within   the         18S4. 
meaning  of  the  Bankrupt  Act,  depends  upon  the  intention 
of  the  grantor.    Thus,  a  voluntary  preference  by  a  trader  v. 

in  favour  of  a  particular  creditor,  is  fraudulent  within  the  PalTCHABD- 
meaning  of  the  bankrupt  laws,  although  the  person  prefer- 
red conducts  hi  ins  elf  with  perfect  good  faith.  If  the  cre- 
ditor of  a  trader  demands  and  obtains  payment,  knowing 
that  his  debtor  is  in  a  state  of  insolvency,  that  is  not  a 
fraudulent  preference;  yet  it  might  be  said  that  there  was 
bad  faith  on  the  part  of  the  creditor.  The  cases  which 
were  decided  upon  the  former  Bankrupt  Acts,  as  to  fraudu- 
lent assignments  by  deed,  are  in  point.  The  only  difference 
between  the  former  Bankrupt  Acts  and  the  present  is,  that 
formerly  a  deed  was  necessary  to  make  a  fraudulent  transfer 
an  act  °f  bankruptcy,  the  word  grant  being  used,  whereas 
PQW  no  deed  is  necessary.  The  present  act  makes  that  an 
act  of  bankruptcy  which  was  formerly  a  fraudulent  pre- 
ference only.  Under  the  former  acts,  deeds  which  were 
CQnsiderecl  as  fraudulent  were  divided  into  two  classes: 
First,  those  which  were  void  by  the  common  law,  or  by 
force  of  the  statute  of  fraudulent  conveyances,  13  Eliz. 
c.  5,  in  which  it  was  necessary  that  there  should  be  fraud 
by  both  parties:  And,  secondly,  such  as  were  considered 
fraudulent  as  being  a  contravention  of  the  policy  of  the 
bankrupt  laws;  in  which  latter  class  it  was  not  necessary, in 
order  to  make  the  deed  void,  that  there  should  be  fraud  on 
the  part  of  the  grantee.  [Patteson,  J.  In  all  the  cases  you 
refer  to,  there  was  fraud  in  law,  though  not  in  fact]  If  a 
trader  assigns  so  much  of  his  property  as  to  disable  himself 
from  carrying  on  his  trade,  this  is  an  act  of  bankruptcy. 
Where  a  trader  assigns  all  his  effects  for  the  benefit  of  all 
bis  creditors,  it  is  an  act  of  bankruptcy,  because  it  prevents 
bis  carrying  on  his  trade,  and  is,  to  use  the  words  of  Lord 
Mansfield,  an  assignment  of  his  solvency  (ji),  [Patteson,  J. 
Where  a  trader  assigns  all  his  effects  for  the  benefit  of  his 

(a)  Eden's  Bankrupt  Law,  86. 
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creditors,  he  gets  no  money  in  return.  Here,  with  the  pro- 
duce of  the  sale  he  could  have  carried  on  his  trade.  Sup- 
pose a  trader,  about  to  relinquish  his  business,  offered  his 
stock  in  trade  for  sale, — is  the  purchaser  to  inquire  whether 
or  not  he  is  solvent?]  No  one,  it  is  submitted,  ought  in 
prudence  to  purchase  the  whole  of  a  trader's  effects. 
There  is  a  great  difference  between  the  case  of  a  trader 
selling  a  portion,  and  that  of  his  selling  the  whole  of  his 
effects.  The  cases  cited  at  the  trial  are  distinguishable  from 
the  present.  In  Cook  v.  Caldecott  (a),  a  sale  by  a  trader 
was  held  not  an  act  of  bankruptcy,  because  a  portion  only 
of  the  trader's  goods  were  sold.  In  Hill  v.  Farnellijb)  the 
question  whether  the  sale  was  an  act  of  bankruptcy  did  not 
arise.  The  object  of  the  Bankrupt  Act  was  to  prevent  the 
trader  from  defrauding  his  creditors.  [Patte&on,  J.  He 
does  not  commit  the  fraud  by  the  assignment :  he  does  that 
by  another  act, — running  away  with  the  money.  Little- 
dale,  J.  Suppose  the  bankrupt  had  changed  his  mind,  and 
had  remained?]  If  he  had  altered  his  intention,  it  would 
still  have  been  an  act  of  bankruptcy,  as  it  is  the  bankrupt's 
intention  at  the  time  of  the  assignment  that  is  to  be  re- 
garded ;  and  here  the  intent  is  found  by  the  jury.  [Pat- 
teson,  J.  In  all  the  cases  you  frention,  the  fraud  on  the 
creditors  was  the  effect  of  the  assignment.  Have  you  any 
case  in  which  a  bona  fide  sale  was  held  to  be  an  act  of  bank- 
ruptcy?] No  precise  authority  to  that  effect  has  been 
found. 


Sir  James  Scarlett  and  Hutchinson,  in  support  of  the  rule. 
There  is  no  case  in  which  an  assignment  upon  a  bona  fide 
sale  has  been  deemed  an  act  of  bankruptcy.  [F.  Pollock, 
amicus,  curiae,  mentioned  a  case  of  Rose  v.  Haycock (c).] 
The  words  of  the  statute  are,  "  any  fraudulent  grant  or 
fraudulent  transfer,  with   iutent  to  defeat  or  delay  credi- 


(a)  1  Mood.  &  Malk.  522. 

(b)  9  Barn.  &  Crtttw.  45. 


(c)  See  post,  645. 


Pritchard, 
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tore."    To  make  a  transfer  of  a  trader's  property  constitute         1834. 
an  act  of  bankruptcy,  two  circumstances  must  concur — it  ^^ 

DAaTLR 

must  be  a  fraudulent  transfer,  and  there  must  be  an  intent  v. 

to  delay  creditors.  The  transaction  in  this  case  was  not 
fraudulent.  A  transfer  by  way  of  sale  cannot  be  considered 
fraudulent,  where  the  purchaser  acts  with  good  faith  and 
pays  a  full  consideration.  If  a  sale  of  this  description  is 
an  act  of  bankruptcy,  a  man  who  sells  a  portion  of  his 
effects  in  order  to  live  abroad  and  defraud  his  creditors,  will 
by  so  doing  commit  an  act  of  bankruptcy.  It  would  be 
dangerous  to  purchase  any  large  quantity  of  goods  from 
a  trader.  It  is  said,  that  where  a  trader  sells  his  whole 
stock  in  trade,  the  purchasers  must  make  an  inquiry  for  the 
purpose  of  ascertaining  his  intentions  with  regard  to  his 
creditors.  If  so,  it  will  be  necessary  to  make  the  same 
inquiry  when  part  only  be  sold.  [Pattesoti,  J.  The  argu- 
ment assumed  that  the  whole  stock  in  trade  was  sold.] 
There  is  no  distinction  in  the  statute  between  a  sale  of  the 
whole  and  a  sale  of  part.  A  contract  to  be  fraudulent  must 
he  fraudulently  entered  into  by  both  parties.  The  intention 
of  the  trader  with  respect  to  the  purchase-money,  when  he 
shall  have  got  possession,  cannot  affect  the  questiou  of 
fraud  as  affecting  the  contract.  The  cases  with  respect 
to  fraudulent  preferences  do  not  apply.  In  the  case  of  a 
fraudulent  preference,  the  debtor  parts  with  his  money  with- 
out consideration,  and  by  that  means  the  funds  to  be  divided 
amongst  his  other  creditors  are  diminished.  In  WhitweU 
v.  Thompson  (a),  Lord  Kenyon  says,  "  all  the  cases,  without 
a  single  exception,  where  the  assignment  of  his  property 
by  a  trader  had  been  deemed  fraudulent  and  an  act  of 
bankruptcy,  had  been,  where  it  had  been  given  for  a  by-gone 
and  before  contracted  debt;  but  that  it  never  can  be  taken 
to  be  law,  that  a  trader  cannot  sell  his  property  when  his 
affairs  become  embarrassed,  or  assign  them  to  a  person  who 
will  assist  him  in  his  difficulties,  as  a  security  for  any  ad- 
vances such  person  may  make  to  him."  [Lord  Denman,  C.  J . 

(a)  1  E»p.  N.  P.  C.  68. 
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There  the  money  was  advanced  to  the  bankrupt,  to  assist 
him  through  his  difficulties.  Here,  be  obtains  it  in  order 
to  enable  him  to  abscond  and  defraud  his  creditors.] 

Cur*  ado.  vult. . 

In  the  course  of  this  term  the  judgment  of  the  Court 
was  delivered  by 

Lord  Denman,  C.  J. — The  question  is,  whether  an 
assignment  by  a  trader  of  his  whole  stock,  with  intent  to 
abscond  and  carry  off  the  purchase-money,  is  an  act  of 
bankruptcy, — as  "  a  fraudulent  transfer  and  delivery  of  his 
property  with  intent  to  defeat  and  delay  his  creditors,"— 
when  the  purchaser  pays  a  fair  price  for  the  goods,  and  is 
ignorant  of  the  trader  s  design. 

The  case  being  new,  I  thought  myself  bound  to  adhere 
to  the  words  of  the  act,  and  considering  that  all  acts  of 
bankruptcy  are  made  to  depend  on  the  conduct  and  motives 
of  the  bankrupt  alone,  and  that  in  one  sense  Haifa  sale  of  bis 
property  to  the  defendant  was  clearly  fraudulent,  I  directed 
the  jury  to  find  a  verdict  for  the  plaintiffs,  with  leave  to 
move  for  a  nonsuit. 

The  case  has  now  been  fully  argued  before  us,  and  my 
first  impresssion  was  rather  fortified  than  weakened,  by  a 
scrutiny  of  the  older  cases,  in  which  Lord  Mansfield,  and 
other  contemporary  judges  of  high  authority,  appear  to 
have  held  that  the  mere  assignment  of  a  trader's  whole  pro- 
perty by  deed,  was  an  act  of  bankruptcy,  as  disabling  him 
from  further  carrying  on  his  trade,  though  for  a  good  con- 
sideration, and  even  with  the  praiseworthy  motive  of  fairly 
distributing  it  among  his  creditors.  It  is  enough  to  allude 
generally  to  Worseley  v.  Demattos  (a),  Comptonv.  Moore  (b), 
Law  v.  Skinner  (c),  Devon  v.  Waits  (d),  Hassells  v.  &091- 
*on  (e),  Butcher  v.  Easto  (/). 

(c)  1  Burr.  467.  (d)  1  Dougl.  86. 

(b)  1  W.  Bla.  362.  (e)  Ibid.  89. 

(c)  2  W.  Bla.  996.  {/)  Ibid.  295. 
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On  further  consideration,  I  am  satisfied  that  my  first         1834. 
impression  was  wrong,  and  I  agree  with  the  opinion  which 
has  been  formed  by  the  rest  of  the  Court.     If  the  language  v. 

of  the  clause  be  construed  with  strictness,  it  is  not  the  trans-    Pritchard* 
fer  and  delivery  of  the  goods  that  can  be  called  fraudulent 
in  any  sense.     The  trader  is   bound  to  deliver  the  goods 
which  he  has  sold  for  valuable  consideration,  receiving  in 
return  for  them  a  fund  of  equal  value,  which  might  be  made 
available  for  the  benefit  of  his  creditors.     Possibly  the  best 
thing  for  them,  would  be  the  conversion  of  goods  into 
money.     It  is  remarkable  that  the  word  sale  does  not  occur 
in  this  clause,  and  equally  so  that  none  of  the  older  cases 
turn  on  a  sale  accompanied  with  payment  of  the  full  price. 
In  Hill  v.  Farnell(a),  the  Court  held  that  where  a  part 
of  the  property  had  been  sold  by  a  trader  after  an  act  of 
bankruptcy,  but  bonS.   fide  bought,  the   purchaser  could 
not  be   compelled   to   part  with   the   goods,   unless    the 
assignees,  at  least,  tendered  the  price  which  had  been  paid. 
It  was  there  justly  said,  that  the  protecting  words  of  the 
82d  section  could  not  otherwise  receive  their  full  effect 
The  incongruity  would  indeed  be  monstrous,  if  the  pur- 
chaser were  to  be  at  liberty  to  keep  goods  so  obtained,  if 
-a  previous  act  of  bankruptcy  had  been  committed;  but 
that  if  no  previous  act  of  bankruptcy  had  been  commit- 
ted, he  should  be  disabled  from  keeping  goods,  and  even 
.from  recovering  a  dividend  on  the  price  he  had  bon&  fide 
paid.     Another  great  inconvenience  was  forcibly  pointed 
out:  as  the  transfer  and  delivery  of  any  part  of  the  property 
may  be  by  the  statute  an  act  of  bankruptcy,  a  trader  car- 
rying on  business  in  the  ordinary  way  might  be  made  a 
'bankrupt  by  a  regular  sale  in  his  shop,  by  proof,  subse- 
quently obtained,  that  he  had  formed  a  scheme  for  cheating 
his  creditors  of  the  money,  and  in  that  case  the  unfortunate 
purchaser  must  both  yield  up  to  the  assignees  the  article 
bought,  and  lose  his  right  of  proving  under  the  commission. 
These  startling  consequences  (which  would  perhaps  war- 
fa)  9  Barn.  &  Cress w.  45. 
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1834.        rant  some  degree  of  violence  to  the  wording  of  a  law)  will 

be  avoided  by  confining  the  epithet  "  fraudulent"  to  the 
Baxter 

Vt  gift  transfer  or  delivery  of  the  goods,  and  not  extending  it 

Peitchard.    to  tjje  projects  which  possibly  the  trader  may  entertain  as 
to  the  disposal  of  the  purchase-money. 

Whatever  authority  exists  on  the  subject,  coincides  with 
this  view.     Mr.  Pollock  informs  us  of  a  case  (a),  decided  at 

(a)  Rose  9.  Haycock.* 

A  fair  and  bona  THIS  was  an  action  of  trover,  tried  before  Mr.  Baron  Hullock,  at  Lao- 
fide  sale  of  the  cagter  at  the  spring  assizes,  in  1827. 

whole  of  a  tra-  _,               .   r     B       ..           »,»        •••            ■•         u^        .. 

der's  property  *  he  question  was,  whether  a  deed,  by  which  a  trader  sold  the  whole 

is  not,  of  itself,  of  his  property,  was,  of  itself,  an  act  of  bankruptcy,  independently  of 
an  act  of  bank-  anv  question  of  fraud.  By  the  deed  in  question,  the  bankrupt  had 
The 'party  assigned  all  his  share  in  the  stock  in  trade  for  a  sum  of  money,  which 
who  impeaches  was  paid  to  him.  Two  days  before  this,  the  lease  of  the  premises 
hoi  %  h»\  ""herein  the  business  was  carried  on  had  been  sold,  so  that  the  bank- 
rupt's property,  ruPt  na^  incapacitated  himself  from  carrying  on  his  business.  The 
must  shew  some  purchaser  was  the  bankrupt's  father.  There  was  evidence  that  a  letter 
acts  from  *h«c«  had  been  seen  by  the  father  a  short  time  before  the  purchase,  which 
inferred.  would  indicate  that  the  son  was  embarrassed.    But  the  plain  tiff's  coun- 

sel did  not  impute  fraud,  nor  was  he  able  to  shew  that  the  purchase- 
money  was  improperly  distributed.  He  contended  that,  in  point  of  law, 
the  sale  was  an  act  of  bankruptcy.  The  learned  judge  was  of  opinion, 
that  it  was  not  of  itself  an  act  of  bankruptcy ;  that  there  must  be  some 
evidence  to  shew  fraud,  or  something  from  which  the  jury  might  fairly 
conclude  that  the  transaction  was  not  bona  fide.  The  counsel  for  the 
plaintiff  declined  addressing  the  jury,  and  the  learned  judge  directed 
the  plaintiff  to  be  nonsuited. 

F.  Pollock,  in  Easter  term,  1897,  moved  for  a  rule  nisi  for  a  new  trial. 
This  sale  cannot  be  allowed  by  law.  If  it  is  an  act  of  bankruptcy  for 
a  trader  to  assign  all  his  property  for  the  purpose  of  &  just  distribution 
among  all  his  creditors,  a  fortiori  it  must  be  such  an  act  to  sell  all  his 
property,  by  which  he  becomes  enabled  to  pay  whom  he  pleases.  He 
thus  sells  himself  up;  and  the  very  circumstance  is  enough  to  put  a  buyer 
on  his  guard.  Here,  there  were  debts  to  the  amount  of  10,000/.,  and 
the  purchase-money  was  not  equal  to  that  sum. 

Lord  Tenterden,  C.  J. — The  sale  was  not  in  point  of  law,  and  of 
itself  only,  an  act  of  bankruptcy.  The  words  of  the  Bankrupt  Act, 
6  Geo.  4,  c.  16,  s.  3,  are,  "  if  any  such  trader  shall  make  any  fraudulent 

•  The  editors  have  been  favoured  ease,  from  a  note  taken  by  him  at  the 
by  Mr.  Barttow  with  this  report  of  the      time. 
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Nisi  Priiis  by  Baron  Hullock,  in  1827,  where  the  mere  fact 
of  selling  the  whole  stock  in  trade  was  held  to  be  no  act  of 
bankruptcy  without  proof  of  fraud.  That  learned  judge 
nonsuited  the  assignees,  and  Mr.  Adolphus  has  furnished  a 
note  of  the  refusal  by  this  Court  to  set  aside  the  nonsuit. 
In  Cook  v.  Caldecott  (a),  Lord  Tenterden  left  it  substantially 
to  the  jury  to  say,  whether  the  purchaser  was  aware  of  the 
trader's  intention  to  defraud  his  creditors  of  the  money  raised 
by  sale  of  portions  of  his  stock  in  trade.  Hill  v.  Famell(b) 
points  the  same  way,  and  supplies  the  powerful  argument 
to  which  allusion  has  been  made.  And  the  Master  of  the 
Rolls  (c)  recently  decided  the  case  of  Robinson  v.  Carring- 
ton  (d),  on  the  same  principles. 

For  these  reasons  we  are  of  opinion  that  the  sale  of  a 
tradesman's  stock  to  a  bona  fide  purchaser,  who  pays  the 
fair  price  for  it,  in  ignorance  of  any  fraudulent  intention  of 
the  seller,  is  no  act  of  bankruptcy. 

The  rule  for  entering  a  nonsuit  must  be  absolute. 
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v. 

Pritchard. 


Rule  absolute. 

grant  or  conveyance  of  any  of  his  lands,  tenements,  goods  or  chattels." 
The  utmost  that  could  be  contended  for  by  a  party  who  sought  to  im- 
peach it,  would  be,  that  it  should  go  to  the  jury  upon  the  question  of 
fraud;  and  then,  in  such  a  case  as  the  present,  it  should  go  to  them 
with  a  strong  observation  on  the  want  of  any  facts  from  which  fraud 
could  be  properly  inferred.  Even  an  assignment  for  the  benefit  of  cre- 
ditors is  not  now  an  act  of  bankruptcy,  except  in  certain  cases  mentioned 
in  the  fourth  section.  A  fair  and  bona  fide  tale  is  scarcely  within  the 
mischief  for  which  the  Bankrupt  Act  proposes  a  remedy. 


By  the  Court— 

(«)  1  Mood.  &  Malk.  522. 
(6)  9  Barn.  &  Cressw.  45. 


Rule  refused. 

(c)  Sir  John  Leach. 

{d)  1  Mont.  &  Ayrton,  1. 
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Doe  on  the  demise  of  Poole  and  another  «. 

Errington. 

The  nominal     EJECTMENT   to   recover   houses   and    lands    in   the 

plaintiff  in 

ejectment  can-  county  of  Northumberland.  At  the  trial,  before  Taunton,  J., 

not.recov.er  at  the  last  Northumberland  assizes,  it  appeared  that  the 
upon  Hjrnnt  .      . 

demise  by  per-  lessors  of  the  plaintiff  claimed  under  a  will  in  which  the 

the  evidence  ProPerty  was  devised  to  them  as  "  tenants  in  common,  and 
appear  to  be  not  as  joint  tenants"  Cresswell  and  Alexander  for  the 
common.  defendant  applied  for  a  nonsuit  on  the  ground  that  tenants 

Where  the     ;n  common  could  not  demise  jointly  to  the  nominal  plain* 
declaration  in  j         j  r 

ejectment  was  tiff  in  ejectment.     Colt  man,  contra^  contended  that  they 

ioim  dennsT  m*gnt  joln  *n  a  demise,  which  would  operate  as  a  demise  of 

by  A.  and  B.,  their  several  and  respective  interests  ;  and  he  also  applied 

in  evidence  to  amend  the   declaration,  under  3  and  4  Will.  4,  c.  42, 

that  A.  and  B.  8#  33,  Tne  learned  judge  thought  the  objection  good; 
had  not  such  Jf     *  6  J  a        » 

an  interest        and  that  he  had  no  authority  to  amend,  as  he  could  not  say 

that  they  tnal  tne  varjance  between  the  proof  and  the  record  was 

could  ioin  in  r 

a  demise  to  "  in  a  particular  not  material  to  the  merits  of  the  case." 
plaintiff-  f^ne  plaintiff  was  therefore  nonsuited. 

Taunton,  J. ,  In  Easter  term,  Coltman  obtained  a  rule  nisi  for  a  new 

at  nisi  prius,  .  .  . 

refused  to  trial;   against  which 

amend  the 
declaration 

under  3  &  4  Cresswell  now   shewed   cause.      Tenants   in    common 

io  t*  °"        cannot  ioin  in  a  demise  to  the  nominal  plaintiff  in  eiect- 

8. 23,  bv  sever-  J  r  j 

ing  the  de-        ment.     Tenants  in  common  come  to  their  lands  by  several 
The  Court     '*'&*»  ana*  not  by  one  joint  title,  Littleton,  sect.  292 ;  and 

in  banc  cannot  this  is  the  reason  why  the  Courts  have  held  that  they 
control  the  .    .  .  .     .  . 

discretion  of     cannot  join.     In  Littleton,  sect.  311,  it  is  said,  "Also  iu 

a  Judge  at  nisi  some  cases  tenants  in  common  ought  to  have  of  their  pos- 
pnus  as  to  di-  m  °  * 

recti ng amend-  session  several  actions,  and  in  some  cases  they  shall  join 

record  °  l  e     in  one  action.     For  if  two  tenants  in  common  be,  and  they 

be  disseised,  they  must  have  two  assizes  and  not  one  assize; 

for  each  of  them  ought  to  have  one  assize  of  his  moiety-  &c. 

And  the  reason  is,  for  that  the  tenants  in  common  were 

seised  &c.  by  several  titles.     But  otherwise  it  is  of  joint- 
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tenants ;  for  if  twenty  joint-tenants  be,  and  they  be  dis-         1834. 
seised,  they  shall  have  in  all  their  names  but  one   assize,      v-^v-^' 
because  they  have  not  but  one  joint  title."    Lord  Coke{a)  Vm 

says,  that  from  this  section  it  is  learnt  "  that  in  all  real  E**"">wwfc 
actions,  and  in  actions  also  that  are  mixed  with  the  personalty, 
tenants  in  common  shall  sever  in  action,  because  they  have 
several  freeholds,  and  claim  in  by  several  titles ;  and  there- 
fore as  they  shall  be  severally  by  others  impleaded,  so  shall 
they  severally  implead  others  in  all  real  and  mixed  actions, 
unless  it  be  in  case  of  necessity  for  a  thing  entire,19  e.  g.$ 
in  case  of  an  assize  for  a  hawk  or  a  horse,  of  which  a 
man  cannot  recover  the  moiety,  (Co.  Lit.  197,  a.)  Tenants 
in  common  must  distrain  separately.  It  was  said,  on 
moving  for  this  rule,  that  tenants  in  common  might 
together  make  a  tenant  who  might  demise  to  John  Doe. 
Be  that  so.  It  does  not  follow  that  they  may  join  in  a 
demise  to  John  Doe.  [Lord  Denman,  C  J.  If  they  may 
join  in  making  a  lease,  why  may  not  John  Doe  be  the 
lessee?]  Because  he  must  recover  in  right  of  his  lessor's 
title.  In  the  case  of  a  lessee  of  tenants  in  common 
making  a  demise  to  John  Doe,  he  seeks  to  recover  in  right 
of  such  lessee.  In  Bullers  N.  P.  106,  b.,  it  is  said,  that 
"if  there  be  several  lessors  (in  ejectment)  and  you  lay  in 
your  declaration  quod  demiserunt,  you  must  shew  in  them 
such  a  title  that  they  might  demise  the  whole."  After- 
wards it  is  there  said,  that  "  if  the  plaintiff  were  to  declare 
upon  a  lease  made  by  A.  and  B.,  and  it  were  to  appear 
upon  the  trial  that  A.  and  B.  were  tenants  in  common,  it 
would  be  bad;  but  it  would  be  otherwise  if  they  were 
joint  tenants ;  and  the  reason  of  the  difference  is,  that 
tenants  in  common  are  in  of  several  titles,  and  therefore  the 
freehold  is  several,  and  consequently  each  of  them  cannot 
demise  the  whole:  but  joint-tenants  are  seized  per  my  etper 
tout,   and    therefore   each   may  be   said   to    demise    the 

(a)  Co.  Lit.  195,  b. 
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1834.        whole  (a).      Mantle  v.    Wollington{b)  was  an  action  of 
"^s**'      ejectment  upon  a  lease  by  two  who  upon   the  trial  ap- 
v,  peared  to  be  tenants  in  common,  and  it  was  held  by  three 

Erring  ton.  judges  against  one  that  the  declaration  was  ill  ;  for  the 
plaintiff  ought  to  have  declared  upon  several  leases  of  their 
several  parts  ;    Morres  v.  Barry  (c),   Boner  v.  Juner  (<f). 
In  Roe  d.  Raper  v.  Lonsdale  (e),  and  Doe  d.  Marsack  and 
others  v.  Read  (f),  it  was  decided  that  where  one  joint* 
tenant  brings  ejectment,  or  makes  a  separate  demise  in 
ejectment,  he  by  that  very  act  severs  the  title,  and  thus 
makes  himself  a  tenant  in  common.     These  cases,  though 
not  direct  authorities,  support  the  rule  which  is  now  con* 
tended  for, — that  persons   who   are   in  by   several  titles 
cannot  join  in  a  demise  to  the  nominal  plaintiff  in  eject- 
ment.    In  the  latter  of  those  cases  the  Attorney-General, 
as  amicus  curia,  said,   that  "  the  rule  was  formerly  con- 
sidered to  be,   though  he   had   never  heard   any  reason 
assigned  for  it,  that  in  laying  demises  in  ejectment,  tenants 
in  common  must  sever,  joint-tenants  must  join,  and  par- 
ceners might  either  join   or  sever.     But  if  joint-tenants 
might  sever,  it  seemed   difficult  to  say,  why   tenants  in 
common  might  not  join,  as  each  might  still  be  taken  to  have 
demised  according  to  his  legal  interest."     The  Attorney- 
General  was  wrong  in  saying  that  the  rule  had  been  that 
joint-tenants  must   join;   and  it  does  not  follow,  as  he 
seemed   to  suppose,  that  tenants    in   common  may  join 
because  joint-tenants  may  sever,  unless  it  can  be  shewn 
that  tenants  in  common,  by  the  act  of  joining  in  ejectment, 
become  joint-tenants. 

Alexander,  (with   whom   was    W.  H.  Watson,)  on  the 
same  side,  was  stopped  by  the  Court. 

(a)  Joint-tenants  are    seised  of  (6)  Cro.  Jac.  J66. 

aliquot  parts  for  the  purposes  of  (c)  1  Wils.  1 ;  £  Str.  1 180. 

merger  (Preston  on  Merger,  474,)  (d)  1  Lord  Raym.  726. 

and    of    alienation,     (Litt.    title  (e)  12  East,  39. 

Tenants  in  Common.)  (/)  Ibid.  57. 
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Coltman,  in  support  of  the  rule.    At  the  time  when  the         1834. 
cases,  which  have  been  cited  as  shewing  that  tenants  in       ^-^vW 
common  must  sever,  were  decided,  the  action  of  ejectment  Vm 

was  a  real  and  not  a  fictitious  action.  A  real  lease  was  Errinoton. 
made  and  brought  into  Court,  and  objections  of  variance 
between  the  lease  and  the  declaration  were  open  to  the 
parties.  In  7Veporl'scase(a),  and  Mantlev.  Wollington(b)9 
the  Court  decided  on  the  ground  of  a  variance  between  the 
declaration  and  the  legal  effect  of  the  deed  as  executed  by 
the  parties ;  and  this  is  clearly  the  principle  upon  which  all 
the  old  cases  proceeded.  Now,  the  only  question  in 
actions  of  ejectment  is  a  question  of  title  merely,  and  no 
question  of  variance  between  the  demise  and  the  declaration 
can  arise.  In  Doe  d.  Gill  v.  Pearson  (c),  which  was 
ejectment  by  one  of  several  coparceners,  the  plaintiff  was 
allowed  to  recover  one-eighth  of  certain  lands,  when  by  his 
declaration  he  had  claimed  a  moiety.  This  could  not  have 
been  according  to  the  old  rules,  for  if  a  party  had  laid  in 
his  declaration  a  demise  of  a  moiety,  and  was  shown  to  be 
entitled  to  one-eighth  only,  this  would  have  been  a 
variance;  because  the  effect  of  his  lease,  whatever  its  terms 
might  be,  would  be  to  demise  the  one-eighth  only.  The 
action  of  ejectment  has  become  now  a  mere  mode  of 
trying  the  title,  and  therefore  the  strict  objections  that 
were  formerly  fatal,  will  not  now  be  recognized  by 
the  Court.  In  Doe  d.  Short  v.  Porter  (d),  the  declara- 
tion was  on  a  supposed  demise  for  seven  years  by  the 
plaintiff  as  administratrix  of  one  William  Shore. — It  ap- 
peared that  William  Shore  had  been  undertenant  to  the 
defendant,  but  no  lease  in  writing  was  produced;  and  upon 
demurrer  to  the  evidence,  it  was  contended  that  the  in- 
testate must  be  taken  to  have  been  tenant  from  year  to 
year,  and  that  therefore  his  administrator  had  not  such  a 
quantity  of  interest  as  would  support  a  demise  for  seven 

(a)  6  Co.  Rep.  14  b.  (c)  6  East,  173. 

(b)  Ante,  648.  (d)  3  T.  R.  13. 
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years,    especially  as   against  his   landlord,   to   whom  the 
reversion  belonged.     In  the  course  of  that  argument  the 
counsel  cited  Roe  v.  Williamson  (a),  which  was  ejectment 
on  a  demise  for  five  vears.  and  in  which  it  was  said  to  have 
been  held  that  the  declaration  was  bad,  because  it  appeared 
in  the  evidence  that  the  lessor  of  the  plaintiff  had  only  a  lease 
for  three  years.  The  Court  overruled  the  objection,  and  Lord 
Kenyon,  C.  J.  in  delivering  his  opinion  said,  "The  interest 
of  the  plaintiff  cannot  be  in  any  manner  affected  by  the 
length  of  time  stated  in  the  declaration  in  ejectment ;  the 
whole  of  which  is  an  absolute  fiction."    In  Doe  d.  Lulham 
v.  Fenn  (Jb),  the  declaration  was  upon  three  several  demises 
of  the  whole,  by   three  persons,   who,  it  appeared,   had 
jointly  demised    to  the  defendant  for  a  term  which  had 
expired.     It  was  objected  that  the  declaration  should  have 
been  upon  a  joint  demise  by  the  three,  but  Lord  Ellen- 
borough  overruled  the  objection,  saying,  that  "  by  the  three 
separate  demises,  the  nominal  plaintiff  must  be  considered 
to  have  the  same  interest  in  him  which  was  formerly  con- 
veyed to  the  defendant  by  the  lease  which  has  expired." 
If  joint-tenants  may  recover  in  ejectment  in  which  a  demise 
of  the  whole  by   each  is  laid,  why  may  not  tenants  in 
common   as   well   recover   upon  a  joint  demise,   as   was 
suggested  by  Gibbs,  A.G.  as  amicus  curia/m  Doe  v. Readme)* 
In  both  cases  the  whole  declaration  is  a  fiction,  and  the 
plaintiff  recovers  according  to  the  interests  of  the  lessors. 
In  Denn  v.  Purvis  (d),  which  was  ejectment  on  the  sup- 
posed demise  of  a  moiety  of  certain  lands  by  a  lessor  who 
appeared  in  evidence  to  be  entitled  to  one-third  only,  the 
Court  held  that   the  plaintiff  might  recover  so  much  as 
his  lessor    appeared  to  be  entitled  to,   and  Lord  Mam- 
Jield  observed,  that  the  rule  was  undoubtedly  right  "that 
the  plaintiff  must  recover  according  to  the  title."     If  these 
had  been  real  proceedings  this  case  would  have  been  pre- 
cisely within  the  statute  of  amendments,  so  that  the  plain- 
fa)  2  Lev.  140;  3  Keb.  490.  (c)  Supri,  648. 
(b)  3  Caropb.  190.                               (</)  1  Burr.  396. 
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tiff  Would  have  been  entitled  to  amend  at  the  trial.     [Lit-         1834. 

tledale,  J.  We  cannot  control  the  discretion  of  the  judge        \y**^ 

.  Doe 

at  nisi  prius.]     The  observation  was  not  made  with  a  view  v. 

to  obtaining  permission  to  amend,  but  merely  for  the  EllRtN0T0,r' 
purpose  of  grounding  an  argument,  that  as  the  declaration 
19  now  treated  so  much  as  a  fiction  that  the  parties  cannot 
have  the  benefit  of  the  statute  of  amendments,  the  strict 
rules  of  former  times  as  to  variances  ought  not  to  be  en- 
forced. 

Lord  Denman,  C.  J. — The  old  law  which  obtained 
when  there  was  a  real  demise  to  the  plaintiff  in  ejectment, 
is  not  altered ;  and  there  is  a  very  good  reason  for  it,  for 
the  titles  of  tenants  in  common  are  several.  You  might  as 
well,  it  seems  to  me,  lay  a  joint  demise  by  any  parties  with 
perfectly  distinct  titles  as  by  tenants  in  common. 

Littledale,  J. — The  old  law  was,  that  in  all  real 
actions  tenants  in  common  must  sever;  and  when  the  mode 
of  recovering  land  became  a  mixed  action  the  same  rule 
continued.  I  do  not  see  why,  because  the  action  of  eject- 
ment has  become  in  a  certain  degree  fictitious,  we  must 
depart  from  the  old  law  in  this  respect. 

Taunton,  J. — I  am  of  the  same  opinion.  In  addition 
to  the  authorities  which  have  been  cited  in  support  of  the 
rule  that  tenants  in  common  must  sever  in  ejectment,  there 
is  another  referred  to  in  Selwyris  Nisi  Prius  (a),  which  is 
that  of  Blackatper's  case,  Noy,  n.  43,  Hal.  MSS.  It  is 
as  follows : — "  Declaration  in  ejectment  was  of  a  joint 
demise  of  A.  and  B.,  and  on  the  evidence  it  appeared  that 
they  were  tenants  in  common  ;  the  plaintiff  failed." 

Williams,  J.  concurred. 

Rule  discharged  (b). 

(a)  Vol.  ii.  p.  708.  ejectment  puts  in  issue  all  the 

(b)  The  plea  of  Not  Guilty  in      allegations  in    the    declaration  : 

Y  Y  '2 
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18S4.  These  are,  the  demise  to  the  plain- 

S^V^/        tiff — his  entry — and  his  ouster  by 
Doe  the  defendant. 

v.  According  to  the  old  practice, 

Ebrimgtok.  tnese  allegations  so  put  in  issue 
would  be  proved  as  in  other  ac- 
tions. The  demise  would  be  sup- 
ported by  proof  of  a  lease,  corre- 
sponding in  legal  effect  with  the 
demise  laid  in  the  declaration. 

Where  the  demise  stated  in  the 
declaration  was  a  joint  demise  by 

A.  and  B.,  it  would  not  be  suffi- 
cient to  produce  a  lease  purporting 
to  contain  such  joint  demise,  un- 
less it  also  were  shewn  that  A.  and 

B.  had  such  an  estate  as  would 
enable  them  to  demise  jointly.  If, 
therefore,  the  lease  produced  to 
support  the  allegation  of  a  joint 
demise  by  A.  and  B.  contained 
that  which  purported  to  be  joint 
demise  by  A.  and  £.,  but  it  was 
shewn  that  A.  and  B.  were  tenants 
in  common,  the  apparently  joint 
demise  would  enure  as  several  de- 
mises by  A.  and  B.  of  their  respec- 
tive purparties,  and  the  declaration 
would  be  as  effectually  disproved 
as  if  the  demise  in  the  lease  had 
been  in  its  terms  several.  But  if  a 
plaintiff  in  ejectment  declared  on 
the  several  demises  of  A.  and  B.t 
and  produced  a  lease  or  leases 
purporting  to  contain  such  several 
demises,  the  declaration  would 
not  be  disproved  by  shewing  that 
A.  and  B.  were  joint-tenants ;  be- 
cause it  is  competent  to  joint- 
tenants  to  demise  severally  or 
jointly,  at  their  election. 

So,  if  the  defendant,  instead  of 
availing  himself  of  the  general 
issue,  had  chosen  to  admit  the  en- 
try and  ouster,  by  pleading  only 
non  dimisit  modo  et  forma,  though 
the  fact  of  the  demise  would  alone 


be  put  in  issue,  it  would  be  com- 
petent to  the  defendant  (inasmuch 
as  the  plaintiff  had  not  stated  the 
title  of  his  lessors  to  demise,  and 
thereby  afforded  the  defendant  an 
opportunity  of  traversing  or  ad- 
mitting that  title,)  to  shew  that 
the  lease  produced  in  support  of 
the  demise  did  not  operate  in  the 
way  it  purported  to  operate,  by 
reason  of  a  want  of  capacity  in  the 
lessors  to  give  it  that  operation, 
post,  676(a).  In  either  case  the  proof 
of  the  lessor's  title  would  lie  upon 
the  plaintiff;  as  the  mere  produc- 
tion and  proof  of  the  execution  of 
a  lease  from  A.  and  B.  would  not 
raise  even  a  presumption,  a*  ogams* 
a  stranger,  of  a  title  in  A.  and  B. 
to  demise. 

In  modern  practice,  the  demise 
laid  in  the  declaration,  though 
equally  put  in  issue  by  the  plea, 
is  proved,  not  by  direct  evidence, 
but  by  the  admission  of  the  de- 
fendant, made  (or  presumed  to  be 
made)  by  him  at  nisi  prius,  in  pur- 
suance of  the  consent-rule,  where- 
by he  has  undertaken  to  admit 
lease,  entry,  and  ouster,  and  to  in- 
sist on  title  ouly.  By  the  consent- 
rule,  however,  the  defendant  must 
not  be  understood  as  undertaking 
to  admit  the  execution  of  a  valid 
lease,  as  such  an  admission  would 
make  a  prima  facie  case  for  the 
plaintiff,  and  would  compel  the 
defendant,  even  in  the  first  in- 
stance, to  'set  up  an  adverse  title 
in  himself.  The  defendant  only 
agrees  to  admit  the  existence  in 
fact  of  a  demise  corresponding 
with  that  laid  in  die  declaration, 
leaving  the  legal  operation  of  that 
demise  in  fact  to  depend  upon  the 
title  of  the  alleged  lessor;  thus 
placing  the  plaintiff  in  the  same 
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situation  as  he  would  have  been  in 
under  the  old  system,  after  proving 
the  execution,  by  the  lessor,  of  a 
deed  or  instrument  purporting  to 
demise  in  the  terms  of  the  demise 
in  the  declaration.  The  same  ob- 
jections, in  respect  of  the  capacity 
Co  make  the  demise  laid  in  the 
declaration,  will  therefore  remain 
open  to  the  defendant  as  if  the 
old  system  was  now  in  force. 

If  two  tenants  in  common  make 
a  lease  for  life  rendering  rent,  the 
reservation,  though  made  by  joint 
words,  will  follow  the  nature  of 
the  reversion,  which  is  lateral; 
Co.  Lit.  197  a ;  Knight's  case,  Sir  F. 
Moore's  Reports,  199,  202  ;  Mal- 
lards case,  5  Co.  Rep.  111b. 

The  following  passage  from  3  Ba- 
con's Abridgment,  Joint- Tenants, 
(K)  seventh  edition,  page  705,  is  in 
accordance  with  the  decision  in 
the  principal  case. 

"  Although  regularly  joint-te- 
nants are  to  join  and  be  joined  in 
an  action,  yet  it  is  otherwise  with 
tenants  in  common ;  and  therefore 
if  in  ejectment  the  plaintiff  declares 
on  a  lease  made  by  A.  and  B.,  and 
on  the  trial  it  appears  that  they 
are  tenants  in  common,  the  plain- 
tiff cannot  recover;  but  if  A.  and 
B.  had  been  joint-tenants,  a  joint- 
lease  to  the  plaintiff  had  been 
good,  and  he  might  have  declared 
quod  demiserunt ;  and  the  reason 
of  the  difference  is,  that  tenants  in 
common  are  (in)  of  several  titles, 
and  therefore  the  freehold  is  seve- 
ral; and  if  they  are  disseised,  they 
shall  be  put  to  their  several  ac- 
tions ;   as,  therefore,  the  lands  of 


tenants  in  common  are  to  be  con- 
sidered as  different  estates  de- 
pending on  different  titles,  the 
plaintiff  shall  not  recover,  because 
that  were  to  allow  the  plaintiff  to 
try  two  several  and  different  titles 
in  one  issue  at  the  same  time,  and 
therefore  the  plaintiff,  to  make  out 
his  title,  must  shew  and  prove  that 
each  demised  the  whole  to  him, 
or  else  he  doth  not  prove  the 
declaration ;  whereas  the  disco- 
very of  the  tenancy  in  common 
proves  the  contrary ;  and  as  they 
have  different  titles  to  a  moiety 
only,  so  they  could  not  each  of 
them  demise  the  whole  ;  but  joint- 
tenants  are  seised  per  mie  et  per 
tout,  and  they  derive  by  one  and 
the  same  title,  and  therefore  each 
may  be  said  to  demise  the  whole ; 
and  as  they  must  join  in  an  action 
for  any  violation  of  their  posses- 
sion, so,  for  the  same  reason  too, 
their  lessee  on  their  joint  demise/' 
In  support  of  these  positions, 
Moore  v.  Fursden,  1  Shower,  342, 
2  Ventris,  214,  Comberb.  190, 
and  Carth.  224 ;  Blackborough  v. 
Graves,  1  Mod.  102;  Co.  Lit.  200; 
Beatherley  v.  Weston,  2  Wils.  232, 
are  cited.  But  though  these  au- 
thorities all  tend  to  shew  that 
ejectment  will  not  lie  on  the  joint 
demise  of  tenants  in  common,  the 
reason  of  the  difference  given  above 
is  to  be  ascribed  to  the  editor  of 
the  Abridgment  alone,  who,  though 
right  in  his  conclusion,  is  not  jus- 
tified by  his  authorities  in  treating 
the  power  of  demising  jointly  as 
necessarily  dependent  upon  the 
power  of  suing  jointly. 
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Johnson  v.  Brasier,  Clerk. 

Where  the  de-  IN  Easter  term,  R.  V.  Richards  (on  behalf  of  the  Lord 
warraruof  *  Bishop  of  Hereford  and  the  sequestrator  appointed  by  the 
attorney  to  bishop  to  receive  the  profits  of  the  living  under  a  seques- 
ment  executed  tra^on  granted  to  the  plaintiff  in  this  action),  obtained  a 

by  A. a  be-       ru]e  under  the  interpleader  act  (a),  calling  upon  the  plaintiffs 

nenced  clergy- 

man,  states       and  one  1  nomas  My t ten  respectively  to  appear  before  the 

that  it  is  pven  court  an(j  8tate  tne  nature  and  particulars  of  their  respec- 
to  secure  to  B.  *  r 

the  payment  tive  claims  to  the  goods  seized  in  execution  under  certain 

KrantedThy11  *  w«ts  of  levari  facias,  and  maintain  or  relinquish  the  same, 

A.  to  B.  for  and  to  shew  cause  why  the  Court  should  not  make  such 

scribed  in  a  order  respecting  the  same  as  to  it  should  seem  fit,  and  that 

certain  in-  jn  t|ie  meantime  proceedings  against  the  Lord  Bishop  of 
denture  of  even  r  °       °  r 

date  between    Hereford  and  the  sequestrator  should  be  stayed.     This  rule 

a  Vfi— that  was  grantec^  uPon  lne  affidavit  of  the  sequestrator,  which 
intheinden-     stated  that  writs  of  levari  facias  had  issued  in  behalf  of 

■ 

agreed  that       l^e  plam*iff  and  My t ten,  and  that  sequestrations  had  been 

judgment  granted  upon  them  bv  the  bishop;  that  the  plaintiff's  writ 

should  be  *  .  J    .  *  *\  f     . 

entered  up        of  levari  facias  and  his  sequestration  were  of  prior  date  to 

on  the  warrant  t|,08e  Qf  Mytten,  and  were  not  satisfied ;  but  that  Mutten 
of  attorney,  7  m  7  ^  m 

but  that  no  had  claimed  to  be  entitled  to  the  profits  of  the  living  im- 
shoulS'usue  mediately,  on  the  ground  that  the  plaintiff's  execution  was 
until  the  invalid.  Affidavits  stating  the  nature  and  particulars  of 
have  been  tne""  respective  claims  were  sworn  on  behalf  of  the  plain- 
in  arrear  t\g  an(j  Mutten  respectively.    The  affidavit  of  Mr.  Beck, 

fourteen  days      ....-.,..  ,  r  „ 

after  any  of      the  plaintiff  s  solicitor,  stated  as  follows  : 

the  days  for  rj^  wrjt  Qf  ]evarj  facia8  in  this  cause  was  issued  under 

payment  ex- 
pressed in  the    a  judgment  signed  on  behalf  of  the  plaintiff  on  a  certain 

that  if  the  warrant  of  attorney,  and  was  issued  for  the  purpose  of  corn- 
annuity  should  pelling  payment  of  the  arrears  of  the  annuity  for  which  the 

be  so  in  ar- 

™\£Zt  &  x* two.*. *.*,*.*. 

execution 

upon  or  by  virtue  of  the  judgment,  as  he  should  think  fit,for  the  recovery  of  the  arrears  and 
all  costs;  the  Court  cannot,  upon  a  question  as  to  the  validity  of  a  sequestration  granted 
by  the  bishop  in  pursuance  of  a  writ  of  levari  facias  issued  upon  the  judgment  en- 
tered up  on  the  warrant  of  attorney,  look  at  the  indenture  for  the  purpose  of  deciding 
whether  it  operated  as  a  charge  upon  AS  benefice. 
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said  warrant  of  attorney  was  given  as  a  security.    The  war-         l8S*- 

rant  of  attorney,  which  was  set  out  in  the  affidavit,  was  to       Johnson 

confess  judgment  for   1600/.      The  defeazance  stated  that  v- 

.  .  .,..«.        Brasier. 

the  warrant  of  attorney  was  given  to  secure  to  the  plaintiff, 

his  executors  &c  the  payment  of  an  annuity  of  95/.  granted 
by  the  defendant  for  his  life,  described  in  a  certain  indenture 
bearing  even  date  therewith,  and  made  between  the  defend- 
ant aud  the  plaintiff,  in  which  indenture  it  was  agreed  that 
judgment  should  be  entered  up  upon  the  warrant  of  attor- 
ney, but  that  no  execution  should  issue  upon  the  judgment 
until  the  annuity  should  be  in  arrear  and  unpaid  by '  the 
space  of  fourteen  days  after  any  of  the  days  expressed  in 
the  indenture  for  payment  thereof,  but  that  if  the  annuity 
should  be  in  arrear  and  unpaid  as  aforesaid,  it  should  be 
lawful  for  the  plaintiff,  his  &c,  to  sue  out  such  execution 
or  executions  upon  the  judgment  as  he  should  think  fit 
for  the  recovery  of  the  arrears  of  the  said  annuity,  and  all 
extra  premiums  &c,  and  all  loss,  costs,  &c.,  to  which  the 
plaintiff  &c.  should  be  put  by  reason  of  the  non-payment 
of  the  annuity  or  otherwise  on  account  thereof.  The  annuity 
deed  referred  to  in  this  defeazance  was  not  set  out  or 
further  noticed  in  the  affidavit. 

No  question  arose  as  to  the  validity  of  the  execution 
issued  on  behalf  of  Mytten. 

Sir  J.  Scarlett,  for  Mytten,  contended  that  as  the  war- 
rant of  attorney  referred  to  and  was  connected  with  a  deed 
granting  an  annuity,  to  secure  payment  of  which  that  war- 
rant of  attorney  was  given,  he  had  a  right  to  assume  that 
the  deed  was  a  charge  upon  the  benefice;  and  that  the 
affidavit  of  Mr.  Beck  ought  to  have  brought  the  deed  be- 
fore the  Court,  which  not  being  done,  the  Court  had  not 
the  materials  upon  which  to  come  to  a  final  decision. 

Adams,  SerjL,  for  the  plaintiff,  contended  that  the  war- 
rant of  attorney  was  good  upon   the  face  of  it,  and  that 
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the  reference  to  the  deed  did  not  make  it  necessary,  or  even 
authorize  the  Court  to  look  out  of  the  warrant  of  attor- 
ney itself;  Flight  v.  Salter  (a) ,  Gibbons  v«  Hooper  (6), 
Britten  v.  Wait(c),    Colebrookv.  Lay  ton  (d). 

The  Court  stopped  Follett,  on  the  same  side,  saying  that 
no  ground  had  been  laid  for  impeaching  the  validity  of  the 
plaintiff's  sequestration. 


Adams,  Serjt.,  applied  to  the  Court  to  direct  the  seques- 
trator to  pay  to  the  plaintiff  the  money  now  in  his  hands, 
and  all  future  proceeds  of  the  benefice,  until  the  whole  of 
the  arrears  should  have  been  paid  off. 


Per  Curiam. 


Rule  accordingly. 


(a)  1  Barn.  &  Adol.  673. 

(b)  2  Barn.  &  Adol.  734. 
(r)  3  Barn.  &  Adol.  915. 


(d)  Ante,  vol.  i.  374;  4  Barn. 
&  Adol.  578. 


Saltmarshe  v.  Hewett,  Clerk. 
Skrine  v.  Eundem  (e). 

A  warrant         (JAMPBELL,  A.  G.,  had,  in  Easter  term,  obtained  a 
which  appears  ru^e>  calling  upon  the  plaintiff  to  shew  cause  why  a  warrant 

of  attorney,  and  the  judgment  and  sequestration  thereon, 
should  not  be  set  aside,  on  the  ground  that  the  warrant  of 
attorney  operated  to  charge  the  living,  and  therefore  was 

charged  upon        ^  Two  other  rules  obtained  by      in  the  same  form,    in  respect  of 

a°i  k      £       "o  tne  defendant,  in  which  the  war- 
cai  Denence,  is  m 

rants  of  attorney  were  respectively 


upon  the  face 
of  it  to  be  to 
secure  the 
payment  of 
an  annuity 


other  annuities,  were  disposed  of 
void  under        rants  ot  attorney  were  respectively      at  the  same  time. 

13  Eliz.  c.  20. 

The  Court  will  set  aside  a  warrant  of  attorney,  judgment  and  execution,  where  the 
defeazance  of  the  warrant  of  attorney  recites  the  grant  of  an  annuity  by  A.  to  B.,  rector 
of  R.»  (cum  cura  animarum,)  intended  to  be  secured  by  an  indenture,  u  whereby  A.  hod 
charged  the  annuity  upon  the  rectory  of  R. ;"  and  that  it  had  been  agreed  that  such  an- 
nuity should  also  be  secured  by  that  warrant  of  attorney ;  and  that  no  execution  should 
issue  until  twenty-one  days'  default  in  payment  of  the  annuity,  in  which  case  & 
might,  toties  quoties,  sue  out  such  execution  as  he  should  think  jit,  and  also  seauaUr  the 
rectory,  to  the  intent  that  B,  might  recover  the  arrears. 
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void,  under.  13  Eliz.  c.  20.     Upon  the  respective  affidavits 
the  following  facts  were  stated  : 

23d  June,  1821.  A  warrant  of  attorney  to  confess  judg- 
ment for  S,600/.,  was  executed  by  the  defendant.  The 
defeazance  recited  the  purchase  of  an  annuity  of  244/.  10s. 
for  1,800/.,  by  the  plaintiff  from  the  defendant,  and  that 
the  annuity  was  intended  to  be  secured  by  a  bond  of  even 
date  in  the  penal  sum  of  3,600/.,  and  by  an  indenture,  also 
of  even  date,  whereby  the  defendant  had  "charged  the  said 
annuity  upon  the  rectory  of  Rotherhithe,  and  the  glebe 
lands/'  &c.  and  that  it  had  been  agreed,  that  the  annuity 
should  also  be  secured  by  a  warrant  of  attorney,  to  con- 
fess judgment  in  an  action  of  debt  in  K.  B.  for  3,600/.,  in 
pursuance  of  which  that  warrant  of  attorney  had  been  ex- 
ecuted. It  was  then  declared,  that  the  judgment  to  be 
entered  up  was  intended  to  be  a  collateral  security  only, 
for  the  payment  of  the  annuity;  and  that  no  execution 
should  issue  until  some  payment  of  the  annuity,  or  some 
part  thereof,  should  be  in  arrear  for  twenty-one  days.  Pro- 
viso, that  if  the  annuity  should  be  in  arrear  for  twenty-one 
days,  then  and  so  often  as  it  should  happen,  it  should  be 
lawful  for  the  plaintiff,  his  executors  &c.,  to  sue  out  suck 
execution  or  executions,  upon  the  said  judgment,  as  he  or 
they  should  think  Jit  or  be  advised,  and  also  to  sequester  the 
said  rectory  of  R.,  and  all  and  singular  any  of  the  glebe 
lands  &c,  to  the  intent  that  by  virtue  of  all  or  any  of  the 
ways  aforesaid,  the  plaintiff,  his  executors  &c,  might  reco- 
ver the  arrears  of  the  annuity,  and  all  costs  &c. 

17th  July,  1821.  Judgment  was  signed;  but  no  execution 
was  issued  nor  was  any  other  proceeding  taken  upon  the 
judgment  until  10th  April,  1834,  when  a  fi.  fa.  issued  to  the 
sheriffs  of  London,  who  returned  nulla  bona,  and  certified 
tbat  the  defendant  was  the  beneficed  clerk  of  Rotherhithe, 
in  the  diocese  of  Winchester ;  whereupon, 

18th  April,  1834,  a  fi.  fa.  de  bonis  ecclesiasticis  issued 
to  the  Bishop,  indorsed  to  levy  1,202/.,  besides  &c,  for 
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certain  arrears  of  the   annuity.      The  arrears   theu    due 
amounted  to  1,200/.,  and  the  plaintiff's  costs  were  2/. 

R.  V.  Richards  and  Follett,  shewed  cause.  The  Court 
cannot  set  aside  the  warrant  of  attorney  and  judgment 
in  this  case.  The  only  question  is,  whether  they  can  set 
aside  the  sequestration;  and  this  will  turn  upon  the  terms 
of  the  defeasance  ;  from  which  it  appears  that  the  warrant 
of  attorney  only  authorizes  the  plaintiff  to  sequester  the 
living  for  the  arrears  of  the  annuity  as  often  as  any  shall 
become  due.  This  case  falls  almost  in  terms  within  that 
of  Colebrook  v.  Lay  ton  (a),  which  is  the  last  reported  case. 
There  the  defeazance  declared,  that  if  the  annuity  should 
be  in  arrear  twenty-one  days,  it  should  be  lawful  for  the 
plaintiffs  to  sue  out  execution  or  executions  upon  the  judg- 
ment, by  one  or  more  writ  or  writs  of  fi.  fa.  de  bonis 
ecclesiasticis,  o,r  de  bonis  propriis,  or  both,  or  any  other 
writ  or  writs  whatsoever,  or  take  or  adopt  such  other  pro- 
ceedings as  they  should  think  fit,  for  the  recovery  of  the 
arrears  of  the  annuity.  The  defeazance  referred  to  a  bond 
which  referred  to  an  annuity  deed  directly  charging  the 
living.  The  Court  held  that  the  warrant  of  attorney  was 
not  bad,  because  it  did  not  appear  upon  the  warrant  of 
attorney  that  the  judgment  was  intended  to  operate  as  a 
continuing  charge,  for  the  purpose  of  securing  the  payment 
of  sums  to  become  due  in  future* — to  which  cases  alone  they 
considered  that  the  statute  of  13  Eliz.  c,  20,  applied.  The 
judgments  of  LittledaU,  J.,  Taunton,  J.,  and  Pat  tenon,  J., 
(the  Chief  Justice  not  having  been  in  Court  upon  the  hear- 
ing of  that  case,)  and  especially  that  of  Taunton,  Jv  are 
directly  and  most  strongly  applicable  to  the  present  case. 
This  warrant  of  attorney  could  not  in  any  way  operate  as  a 
continuing  charge  on  the  benefice.  If  the  deed  charges  the 
benefice,  quoad  hoc  it  is  void.  This  sequestration  is, 
however,  upon  the  warrant  of  attorney,  which  does  not  refer 

(a)  Ante,  vol.  i.  374;  4  Barn.  &  Adol.  578. 


TRINITY  TERM,    IV  WILL.  IV. 

to  the  deed  in  such  a  manner  as  to  embody  it.  The  se- 
questration is  in  strict  pursuance  of  the  defeazance  of  the 
warrant  of  attorney,  and  is  issued  only  for  the  arrears  of 
the  annuity;  Gibbons  v.  Hooper  (a),  Brittaiii  v.  Wait(b), 
Moore  v.  Ramsden(c),  Johnson  v.  Brasier(d). 

Campbell,  A.  G.  and  Corny  n,  contra.  This  warrant  of 
attorney  clearly  operates  indirectly,  if  not  directly,  as  a 
charging  of  the  benefice,  contrary  to  the  provisions  of  13 
Eliz.  c.  20.  The  defeazance  recites  that  a  bond  and  an 
indenture  of  even  date,  had  been  given  to  secure  the  an- 
nuity, and  that  by  the  indenture  Mr.  Hewett  had  charged 
the  said  annuity  upon  the  rectory,  and  that  the  warrant  of 
attorney  was  agreed  to  be  given  as  a  collateral  security. 
Here,  therefore,  it  appears  upon  the  face  of  the  warrant  of 
attorney  itself,  that  it  is  given  to  secure  an  annuity  charged 
upon  the  living,  and  this  is  sufficient  to  distiuguish  the  case 
from  Colebrook  v.  Layton*  If  the  annuity  appears  to  be 
charged  upon  the  living,  the  warrant  of  attorney  is  void; 
Flight  v.  Salter  (e),  Gibbons  v.  Hooper {f),  in  which  the 
Court  supported  the  warrants  of  attorney  and  judgments 
and  sequestrations,  was  decided  upon  the  ground  that 
"  there  was  nothing  in  the  defeazance  to  shew  that  they 
were  intended  to  bind  the  living,  more  than  in  any  other 
case,  where  a  clergyman  gives  the  same  security;"  that 
case  therefore  leaves  Flight  v.  Salter  untouched.  In  Cole- 
brook  v.  Layton  the  Court  expressly  supported  Flight  v. 
Salter,  and  the  distinction  there  taken  between  that  case 
and  Flight  v.  Salter  makes  it  a  strong  authority  in  favour  of 
the  present  defendant ; — the  distinction  being,  that  in  one 
the  defeazance  recited  an  indenture  as  expressly  charging  the 
annuity,  and  in  the  other  that  it  did  not.  Here,  not  only 
does  the  defeazance  recite  that  by  an  indenture  the  annuity 


659 

1834. 

Saltmarshe 

v. 

Hewett. 

Serine 

v. 

The  same. 


(a)  2  Barn.  &  Adoi.  734. 
{b)  3  Barn.  &  Adol.  915. 
(c)  Ibid.  91?,  note. 


(d)  Ante,  6&S. 

(e)  t  Barn.  &  AdoL  67a. 
(/)  2  Bam.  &  Adol.  734. 
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was  charged  on  the  living,  but  the  whole  of  it  is  an  elabo- 
rate expression  of  an  intention  to  charge  the  living.  In 
Flight  v.  Salter  the  execution  might  issue  immediately, 
here  it  is  not  to  issue  until  after  some  payment  shall  have 
been  in  arrear  21  days.  [Follett.  The  defeazance  in  Flight 
v.  Salter  authorizes  the  plaintiff  to  continue  the  sequestra- 
tion.] The  legal  effect  is  the  same.  Newland  v.  Watldn  (a) 
is  much  stronger  than  the  present  case. 

Cur.  adv.  vtdt. 

In  the  second  case,  (Skrine  v.  Ilewett,)  Comyn,  in  Easter 
term,  obtained  a  rule  nisi  to  set  aside  a  warrant  of  attorney, 
judgment,  and  execution,  as  void  under  13  Eliz.  c.  20. 

The  defeazance  (&)  recited  that  Dr.iJ.,  rector  of  Ewhurst 
and  Rotherhithe,  had  agreed  with  Skrine  for  the  sale  of  an 
annuity  of  140/.  for  the  life  of  H.  for  1070/.,  "  to  be  se- 
cured by  and  made  chargeable  upon,  and  to  be  issuing  and 
payable  not  only  out  of  and  from  the  rectory  of  E.,  and  also 
the  rectory  of  R.,  and  the  messuages,  glebe  lands,  tithes,  &c., 
and  charged  therewith  by  the  indenture  hereinafter  men- 
tioned/' but  also  by  the  warraut  of  attorney  of  H.y  and  a 
judgment  to  be  entered  up  at  the  suit  of  Skrine  for  2140/. 
It  was  also  recited  that,  in  pursuance  of  this  agreement,  and 
in  consideration  of  1070/.,  H.  had,  by  indenture  of  even  date, 
granted  to  Skrine  an  annuity  of  140/.,  to  be  charged  and 
chargeable,  &c,  (ut  supra);  and  that  by  such  indenture  it 
was  declared  that  the  judgment  to  be  entered  up,  in  pursu- 
ance of  the  warrant  of  attorney,  should  be  considered  as  a 
security  for  the  payment  of  the  annuity ;  and  that  in  case  of 
default  of  payment  for  21  days,  it  should  be  lawful  for 


(a)  9  Bingh.  113;  2  Moore  &  warrant  of  attorney,  and  preceded 

Scott,  174.  the  formal  part  of  that  instrument, 

(6)  This  defeazance,  instead  of  by  way  of  recital  of  the  agreement 
being  indorsed  upon,  or  subjoined  upon  which  the  authority  to  con- 
to,  the  warrant  of  attorney  in  the  fess  the  judgment  was  given, 
usual  form,  was  embodied  in  the 


TRINITY  TERM,  IV  WILL.  IV. 

Skrine  immediately  to  issue  upon  the  judgment  one  or  more 
writ  or  writs  of  fieri  facias  de  bonis  ecclesiasticis,  to  be  di- 
rected to  the  bishop  of  the  diocese,  as  also  such  other  writs 
as  Skrine  should  think  fit  to  ground  upon  such  writ  or  writs, 
and  to  indorse  such  writ  or  writs  to  levy  2140/.,  being 
the  sum  for  which  such  judgment  should  be  entered  up, 
together  with  all  costs,  in  order  that  Skrine  might  sequester 
the  glebe  lands,  tithes,  &c.  of  the  two  rectories,  and  thereby 
be  in  full  possession  of  the  premises,  upon  trust,  for  better 
securing  the  annuity.  And  it  was  agreed  that  no  execution 
should  be  issued,  unless  the  annuity,  or  some  part  thereof 
should  be  in  arrear  for  £1  days,  in  which  case  it  should  be 
lawful  for  Skrine  to  sue  out  execution  upon  the  judgment 
for  the  recovery  of  the  arrears. 
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F.  Pollock  and  Curwood  now  shewed  cause.  A  warrant 
of  attorney,  which  itself  professes  to  charge  the  benefice 
and  provides  that  the  judgment  shall  stand  as  a  security 
for  the  annuity,  the  Court  will  set  aside.  But  where  it  is 
in  the  common  form,  and  is  silent  with  respect  to  the 
annuity,  and  the  object  is  to  enter  up  judgment  imme- 
diately, in  order  to  keep  off  other  creditors,  the  Court  will 
permit  the  judgment  to  remain.  The  present  is  an  inter- 
mediate case :  the  object  is  professed  to  be  to  secure  the 
annuity;  but  the  warrant  of  attorney  is  in  the  common 
form.  The  Court  will  say,  as  was  said  by  Lord  Tew- 
terden  in  Britten  v.  Wait,  "  We  cannot  set  aside  the  war- 
rant of  attorney,  which  on  the  face  of  it  is  free  from  objec- 
tion." If  the  warrant  of  attorney  has  two  objects  expressed 
upon  the  face  of  it,  one  legal  and  the  other  illegal,  there  is 
no  reason  why  the  legal  object  should  not  be  carried  into 
effect.  [Lord  Denman,  C.J.  The  statute  says  the  charg- 
ing shall  be  void.]  It  will  be  strange  if  a  warrant  of 
attorney  is  to  be  rendered  unavailable  merely  because  the 
object  of  giving  it  is  expressly  stated,  and  that  it  shall  be 
held  valid  in  cases  where  no  one  can  doubt  that  the  object 
was  the  same,  although  it  is.  not  expressly  stated  on  the  face 
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of  the  warrant  of  attorney.  In  Flight  v.  Salter,  the  warrant 
was  expressed  to  be  given  to  the  end  and  intent  that  a 
sequestiation  might  be  obtained  or  procured  and  continued. 
Here,  there  is  no  provision  for  continuing  the  execution; 
but,  on  the  contrary,  it  is  expressly  stated  to  have  been 
agreed  that  the  execution  should  only  issue  in  respect  of 
the  arrears. 


Campbell,  A.  G.,  and  Comyn,  contri.  By  the  defeazance 
it  appears  that  the  living  is  to  be  sequestered,  and  that  the 
benefice  is  to  be  held  as  a  security  for  the  payment  of  the 
arrears  as  they  become  due.  The  execution  is  to  issue  for 
2140/.,  and  not  for  the  arrears  which  may  have  become 
due;  and  therefore  was  intended  to  operate  as  a  continuing 
security.  To  prevent  an  execution  from  being  issued, 
the  Court  should  set  aside  the  warrant  of  attorney.  The 
argument  which  has  been  used,  that  the  warrant  of  attorney 
has  two  objects,  one  legal  arid  the  other  illegal,  might  have 
been  urged  in  Flight  v.  Salter. 

Cur.  adv.  vult. 


On  a  subsequent  day  in  this  term,  the  judgment  of  the 
Court,  in  the  former  of  the  above  cases  (Saltmarshe  v. 
Hewett),  was  delivered  by  Lord  Denman,  C.J.,  as  follows: 

This  was  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  the  warrant  of  attorney,  judgment,  and  writ  of  seques- 
tration, should  not  be  set  aside ;  and  the  question  to  be 
decided  is,  whether  that  warrant  of  attorney  is  void,  as  being 
contrary  to  the  statute  of  IS  Eliz.  c.  20.  The  warrant  of 
attorney  is  to  confess  judgment  in  an  action  of  debt  for 
8600/.,  and  the  defeazance  thereto,  upon  which  the  ques- 
tion turns,  is  in  the  following  form.  (His  lordship  here 
read  the  defeazance.)  It  is  therefore  expressly  provided, 
that  "  in  case  the  said  annuity,  or  any  part  thereof,  shall  be 
in  arrear  for  a  certain  time  therein  specified*  then  and  so 
dften  as  it  shall  so  happen,  it  shall  be  lawful  for  Saltmarshe, 
&c.  to  sue  out  such  execution  or  executions,   upon  the 
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sequester  the  rectory  of  Rotherhithe,  and  all  and  singular      >^v^/ 

Saltmarshe 
any  of  the   glebe  lands,   buildings,   &c.  thereto   belong-  Vt 

ing;" — so  that,  if  we  had  been  called  upon  now  (for  the      Hewett. 
first  time)  to  put  a  construction  upon  the  act  of  parliament,  v 

it  seems  hardly  to  admit  of  a  doubt  but  that  the  rectory  of  The  same. 
Rotherhithe  is  charged  with  the  payment  of  the  annuity  in 
the  event  of  its  being  in  arrear,  or,  in  other  words,  that  the 
said  "  benefice  is  charged  with  a  profit  out  of  the  same  to 
be  yielded  and  taken/*  Cases  however  have  been  brought 
under  our  notice,  bearing  (as  they  certainly  do)  upon  the 
point  in  question.  In  support  of  the  rule,  reliance  was 
placed  upon  the  case  of  Flight  v.  Salter  (a);  and  against  it, 
upon  the  recent  case  of  Colebrook  and  others  v.  Ijayton  (b). 
In  the  former  case  the  warrant  of  attorney  directly  referred 
to  the  annuity  deed,  and  was  declared  to  be  "  for  the  pur- 
pose of  securing  the  said  annuity,  and  to  the  end  and  inteut 
that  a  sequestration  might  be  obtained  or  procured,  and 
continued  by  Flight,  his  executors  &c,  pursuant  to  the 
therein  before  recited  indenture."  In  the  latter  case  it  was 
averred,  by  affidavit,  u  that  the  warrant  of  attorney  was 
given  for  the  express  purpose  of  charging  the  said  vicarage 
and  curacy  with  the  payment  of  the  annuity,  and  for  the 
purpose  of  enabling  the  plaintiffs  to  sue  out  the  before- 
mentioned  executions."  Upon  the  discussion  of  Colebrook 
and  others  v.  Lay  ton,  the  authorities  were  brought  under 
the  consideration  of  the  Court,  and  particularly  the  case  of 
Flight  v.  Salter,  upon  which  then,  as  now,  reliance  was 
placed,  in  support  of  the  application  to  set  aside  the  judg- 
ment entered  up  on  the  warrant  of  attorney.  The  Court, 
however,  distinguished  (and  we  think  rightly)  between  the 
impeachment  of  the  warrant  of  attorney,  depending  upon 
affidavit,  and  an  objection  which  is  presented  to  the  notice  of 
the  Court  upon  the  face  of  the  instrument  itself    And  accord- 


fa)  1  Bnra.  &  Adol.  673.  (b)  Ante,  i.  374;    4  B.  &  Ad. 

578. 
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1834.        iQgly#  as   the    Court  then  thought  (and  we  are  now  of 
v^fcv-^/       opinion),  that  there  was  not  sufficient  relation  or  connexion 
v  between  the  warrant  of  attorney  and  the  annuity  deed  to 

Hewett.      shew  that  the  benefice  was  to  be  charged  to  pay  the  an- 
Skrine       nuity,  in  the  event  of  its  being  in  arrear,  the  rule  to  set 
The  same,     aside  the  judgment  was  discharged.     In  the  present  case, 
however,  from  the  language  of  the  defeazance,  we  are  of 
opinion  that  enough  appears  to  shew  that  the  warrant  of 
attorney  was  given  "  to  charge  the  benefice/'  and  is,  there- 
fore, void  by  the  statute.     In  adopting  this  distinction,  we 
think  that  we  are  not  only  deciding  in  conformity  to  the 
authorities  and  within  the  meaning  of  the  statute,  but  are, 
possibly,  laying  down  as  intelligible  a  rule  as  can  easily  be 
suggested,  for  preventing  the  recurrence  of  those  questions 
which  have  been  so  frequently  raised,  in  a  very  short  time, 
upon   the   construction  of  these  instruments.      It  seems 
proper  to  add,  that  the  authorities  cited  to  us  (with  the 
*  exception  of  Colebrook  and  others  v.  Lay  ton,  which  is  of  a 
more  recent  date),  namely,  Shaw  v.  Pritchard  (a),  Flight  v. 
Salter  (6),  Gibbons   v.  Hooper  (c),  and  Doe  v.  Carter  (d)9 
were   brought  under   the   consideration  of  the   Court  of 
Common  Pleas,  in  Newland  v.  Watkin(e). — There  a  rule 
had   been  obtained   to  set  aside  the  plaintiff's  warrant  of 
attorney,  judgment  and   sequestration. — The   warrant  of 
attorney  is  not  set  out,  but  the  report  states  that  it   was 
given  "  to  enter  up  judgment  for  the  arrears  of  the  an- 
nuity,' and  "  expressly  authorized  him  to  issue  sequestra- 
tion."    The  Court,  having  taken  time  to  consider,  made 
the  rule  absolute,  deciding  that  the  plaintiff  should  no  fur- 
ther enforce  his  writ  of  sequestration,  but  should  not  be 
subject  to  an  action  of  trespass.    The  reasons  of  the  Court 
are  not  given. 

Upon  the  whole,  we  are  of  opinion  that  this  security 

(a)   5  Mann.  &  Ryl.  180 ;  10  (rf)  8  T.  R.  87,  300. 

Barn.  &  Cress w.  241.  (e)  9  Bingh.  113;   2  Moore  & 

(6)  I  Barn.  &  Adol.  673.  Scott,  174. 

(c)  2  Baro.  &  Adol.  734. 
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cannot  be  supported,  and  that  the  rule   must  be  made 

absolute. 

_>  .      .      .  Saltmarshe 

Kule  absolute.  v. 

Hewett. 
Skrine 

In  Skrine  v.  Hewett.  which  was  considered  a  stronger     ^    v' 

&         The  same. 
case  for  the  defendant,  the  rule  was  made  absolute  as  of 

course. 


Ferguson  v.  Sprang. 

DEBT  on  an  indenture  made  between  the  defendant  and  a  deed  by 

the  plaintiff,  whereby  the  defendant,  in  consideration  cf  whlc.l\*4,,.in 

r  ...  consideration 

200/.,  granted  to  the  plaintiff,  his  executors  &c.,  an  an-  of  200/.,  grants 
nuity   or  clear  yearly  rent  charge  of  20/.,  to  be  charged  ^  *  *™  ^°"t 
and  chargeable  upon  certain  messuages   for  the  term   of  charge  of  20/. 
60  years  from  the  day  of  the  date  of  the  indenture,  and  to  s\l*y  yea[g  ;8 
be  payable  on  &c. ;  and  covenanted  with  the  plaintiff  to  not  on  r.ne 
pay  the  annuity.     Averment :  that  10/.  of  the  annuity  was  usurious.     To 
in  arrear  and  unpaid.  ralse  ljie  1ue8- 

r  ...  *l0n  °»  usury 

General  demurrer  to  the  declaration,  and  joinder.  upon  a  decla- 

ration on  such 
a  deed,  the  de- 
A* Beckett,  in  support  of  the   demurrer.      The  decla-  fendant  must 

ration  is  bad,  because  it  sets  out  a  contract,  which,  on  the  J-0us  contract 
face  of  it,  is  usurious.     In  Doe  d.  Grimes  v.  Gooch(a),  and  thereby 

n         .  T  •  i  I  •  i   •     I  t>  ra*Se  an  '8SUe 

Bay  ley,  J.  said,  "  there  is  no  case  m  which  an  annuity  for  of  fact  for  the 

years  has  been  held  not  to  be   usurious,  where,  on  cal-  JUI>  Ttode- 
■7  ...       claration  is 

culation,  it   appeared  that  more  than  the   principal  with  good  upon 

legal  interest  is  to  be  received."  Ferreday  v.  Wightwick  (6)  whenTTis  a 
is  in  point.     There,  an  annuity  of  664/.  1 8s.,  for  a  term  of  matter  of  cal- 

eleven  years  and  a  half,  was  purchased   for  4000/.     The  tnan  the  very 

simplest,)  whe- 
(a)  3  Barn.  &  Alders.  666.  (6)  1  Russ.  &  Mylne,  50.  ther  a  contract 

is  usurious, 
the  Court  will 
not  look  at  it  to  see  whether  it  is  so ;  that  is  a  question  for  the  jury.    The  risk  of  the 
insolvency  of  the  grantor  of  an  annuity  otherwise  usurious,  is  not  such  a  risk  of the  prin- 
cipal money  as  will  operate  to  make  such  a  grant  valid. 
VOL.  III.  Z  Z 
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1834. 


FSKGUSON 
V. 

Sprang. 
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purchase  deed  contained  a  covenant  to  pay  the  annuity 
half-yearly. — The  grantor  gave  to  the  grantee  23  promissory 
notes  each  for  33c2l.  9s.,  payable  respectively  at  the  times 
when  the  successive  half-yearly  instalments  of  the  annuity 
would  become  due. — Leach,  M.  R.  held  that  this  trans- 
action was  plainly  usurious,  as  it  was  in  effect  an  agreement 
to  repay  the  principal  sum  with  interest,  the  amount  of 
which  would  exceed  the  legal  interest.  Grants  of  annuities 
for  lives,  where  more  than  the  amount  of  the  legal  rate  of 
interest  is  taken,  were  considered  as  exempt  from  the  usury 
laws,  on  the  ground  that  these  transactions  were  purchases, 
not  loans;  Fetich's  case  (a).  In  Holland  v.  Pelham(b),\l 
was  said  by  Bay  ley,  B.  "  The  statute  of  usury  imposes  a 
penalty  where  a  party  takes  more  than  legal  interest  upon 
a  loan.9*  What  is  meant  by  the  word  loan  ?  It  means 
that  the  principal  is  not  in  hazard,  but  is  to  be  returned  by 
the  borrower.  Murray  v.  Harding  (c)  shews,  and  it  is 
now  established,  that  the  true  criterion  whether  or  not  a 
grant  of  an  annuity,  the  instalments  of  which  would,  if 
regulatly  paid,  exceed  the  amount  of  principal  and  interest, 
is  usurious,  is,  whether  the  principal  is  really  put  in  hazard. 
Here,  the  principal  is  not  put  in  hazard.  In  Doe  v.  Goock 
it  was  left  to  the  jury  to  say  whether  the  transaction  was  a 
purchase  or  a  loan,  and  they  held  it  to  be  a  loan  and 
usurious.  Here,  the  transaction  on  the  face  of  the  deed  is 
usurious.  The  principal  is  not  put  in  hazard,  and  certain 
sums  are  to  be  paid  at  stated  times* 

Piatt,  for  the  plaintiff.  The  purchase  of  an  annuity, 
unless  it  be  merely  as  a  colour  for  obtaining  more  than 
five  per  cent,  on  a  loan,  is  not  usurious.  Whether  this  is 
an  usurious  contract  is  a  question  for  a  jury  and  not  for  the 
Court.  [Lord  Denman,  C.  J.  Is  not  this  a  loan  on  which 
more  than  five  per  cent,  is  reserved  ?]  This  is  not  a  loan. 
The  borrower  may,  if  he  pleases,  repay  the  money  (d) ;  but  the 


(a)  1  Anders.  131,  pi.  1G9. 
(A)  1  Crompt.  &  Jervis,  575. 


(c)  2  W.  Bla.  859 

(d)  Post,  667  (a),  670  (a). 
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lender  cannot  enforce  the  payment.  [Lord  Denman,  C.  J. 
This  view  of  this  case  distinguishes  it  from  Ferreday  v. 
Wightwick.  The  Master  of  the  Rolls  might  think  it 
necessary  to  decide  as  a  jury  would  have  done.  Taunton,  J. 
I  always  understood  the  principle  to  be,  that  there  must  be 
some  risk  of  the  principal.  How  is  there  any  risk  here  ? 
This  is  not  an  annuity  for  life,  but  for  a  certain  number  of 
years.]  That  principle  has  so  far  afforded  a  test,  that 
where  the  principal  is  risked  the  contract  is  not  usurious ; 
but  it  has  never  been  laid  down  £  converso,  that  where  the 
principal  is  not  risked,  the  contract  is  therefore  usurious. 
It  is  admitted  that  the  principal  is  not  in  this  case  risked; 
but  it  may  not  be  convenient  or  advantageous  to  receive 
back  the  principal  in  small  sums.  [Littledale,  J .  If  this 
rent  charge  had  been  granted  for  twenty  years  only,  it 
would  have  been  good.]  The  grant  being  for  sixty  years 
makes  it  a  matter  of  calculation  whether  more  than  five 
per  cent,  is  taken.  [Lord  Denman,  C.  J.  There  is  no 
clause  for  re-purchase  here  (a)."]  The  Court  cannot  con- 
clude upon  the  face  of  the  record  that  more  than  5/.  per 
cent,  interest  has  been  taken.  This  is  the  purchase  of  a 
certain  sum  annually.  It  is  upon  the  face  of  the  declaration 
called  an  annuity.  Usury  is  generally  pleaded,  which 
shews  that  whether  or  not  a  transaction  is  usurious,  is  a 
question  for  the  jury.  [Taunton,  J.  Usury  is  usually 
pleaded  because  the  lender  has  generally  the  grace  to  put 
some  disguise  upon  the  transaction,  so  that  it  does  not 
appear  in  all  its  naked  deformity.  Here,  the  lender  has 
been  'too  candid.  Lord  Denman,  C.  J.  The  only  risk 
here  is  the  uncertainty  of  not  getting  back  the  principal  in 
solidaJ]  The  grantor  may  be  insolvent  before  the  lapse  of 
five  years.     [Taunton,  J.  Is  there  any  case  in  which  the 


667 


1834. 


Ferguson 

v. 

Sprano. 


(a)  The  deed  contained  a  clause 
giving  an  option  to  the  defendant 
to  re-purchase  the  annuity;  but 
tbis  clause  was  not  set  out  in  the 
declaration.     To  entitle  the  de- 


fendant to  avail  himself  of  any 
objection  accruing  out  of  the  ex- 
istence of  such  a  stipulation,  it 
would  have  been  necessary  to  set 
out  the  whole  deed  upon  oyer. 


z  z  2 


Fergvsom 

V. 
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1834.  risk  of  the  insolvency  of  the  debtor  has  been  held  to  make 
a  transaction  not  usurious  which  would  otherwise  be  so?] 
There  is  no  such  case.  But  a  plea  stating  the  facts  men- 
Sprang,  tioned  in  this  declaration,  without  averring  in  terms  that  the 
contract  was  usurious,  would  be  bad.  How  then  can  the 
transaction  be  usurious  upon  the  face  of  the  declaration? 
No  facts  will  warrant  the  Court  in  declaring  the  transaction 
upon  the  face  of  it  usurious,  except  where  more  than  five 
per  cent,  as  interest  is  expressly  and  in  terms  reserved. 
This  transaction  is  bad  if  it  be  a  contrivance  to  get  more 
than  legal  interest; — but  then  it  is  a  question  for  a  jury 
whether  or  not  it  is  a  contrivance  for  that  purpose. 

The  statute  of  Ann.  prohibits  the  taking  of  more  than 
five  per  cent,  for  the  forbearance  of  100/.  How  can 
money  be  said  to  be  forborne  which  is  never  to  be  returned? 

A' Beckett,  in  reply.  The  demurrer  is  in  fact  a  plea; 
and  is  the  proper  course,  where  the  objection  is  that  the 
instrument,  as  set  out  in  the  declaration,  is  on  the  face  of 
it  usurious.  Whether  or  not  the  parties  intended  to  make 
an  usurious  contract  can  make  no  difference.  In  Monk 
v.  Martindale  (a),  the  grantor  of  an  annuity  (redeemable  on 
payment  of  3500/.,)  having  agreed  with  the  grantee  to 
redeem,  the  grantor  drew  a  bill  of  exchange  for  5000/.  at 
three  years,  which  the  grantee  discounted  in  the  following 
manner :  he  took  4083/.  6*.  8d.  the  amount  of  the  purchase 
money  and  arrears,  advanced  166/.  135.  4dL  which  he  paid 
to  the  grantor  in  cash,  and  he  took  750/.  as  the  interest 
for  three  years  on  5000/.  Lord  Alvanley  said,  "  Lord 
Chief  Justice  Eyre  seems  to  have  thought  that  the  length 
of  the  date  of  the  bill  was  sufficient  to  afford  a  pre- 
sumption that  the  discount  was  intended  as  a  cover  for 
the  loan.  And  if  we  consider  the  effect  of  discounting 
bills  at  very  long  dates,  the  strength  of  this  presumption 
will  be  manifest ;  for  if  the  practice  be  carried  to  a  great 

(a)  3  Bos.  &  Pull.  154. 
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length,  the  interest  will  annihilate  the  principal"  (a).  Surely 
if  a  bill  of  exchange  would  afford  such  a  presumption,  this 
transaction  may  clearly  be  taken  to  be  usurious.  In  -Fer- 
reday  v.  Wightwick,  it  was  sworn  that  the  transaction  was 
not  a  loan,  yet  the  Master  of  the  Rolls  held  that  the  trans- 
action was  tainted  with  usury.  In  that  case  the  security 
failed ;  it  might  therefore  have  been  contended  that  the 
principal  was  put  in  hazard  by  the  risk  of  the  insolvency  of 
the  debtor. 

Lord  Denmak,  C.  J. — The  question  in  this  case  is, 
whether  it  ought  not  to  have  beeu  pleaded  that  this  was  an 
usurious  contract.  To  that  point  the  judgment  of  Leach. 
M.  R.  in  Ferreday  v.  Wightwick,  is  no  authority.  The 
Master  of  the  Rolls  may  have  acted  in  the  capacity  of  a 
Court  and  of  a  jury  also.  If  the  uature  of  the  transaction 
is  equivocal,  we  cannot,  sitting  as  a  court  of  law,  determine 
that  the  transaction  is  usurious.  It  appears  to  me  that 
this  deed  is  not  on  the  face  of  it  necessarily  void.  Whe- 
ther or  not  it  is  a  cloak  for  usury  depends  upon  whether 
the  money  to  be  paid  will  exceed  5L  per  cent,  upon  the  sum 
advanced,  and  it  is  too  much  for  the  Court  to  take  upon 
itself  that  inquiry,  and  to  say  that  the  transaction  is  at  all 
events  usurious.  It  is  a  matter  of  calculation,  and  depends 
upon  the  nature  of  the  transaction  and  the  intention  of  the 
parties.  If  the  jury  should  find  that  this  is  a  cloak  for 
usury,  then  this  is  a  bad  contract.  If,  on  the  other  hand, 
they  should  find  that  the  transaction  was  bona  fide  and  not 
usurious,  then  the  contract  is  not  void. 

Littledale,  J. — I  do  notknow  to  what  conclusion  a  jury 
might  come  to  upon  this  deed  ; — but  upon  the  face  of  the 
declaration  it  does  not  sufficiently  appear  that  this  was  an 
usurious  contract.  It  is  quite  clear  that  the  plaintiff  is 
entitled  to  something  more  than  five  per  cent.,  for  it  does 
not  appear  that  the  principal  is  as  such  to  be  repaid.  We 
cannot  sit  down  and  calculate  or  take  judicial  notice  that 

(a)  3  Bos.  &  Pull.  154. 
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more  than  five  per  cent.,  together  with  the  principal,  will  be 
repaid  to  the  lender. — Therefore  we  cannot  determine  that 
more  than  five  per  cent,  interest  is  taken. 

Taunton,  J. — The  impression  on  my  mind  is  just  the 
reverse  of  what  it  was  at  the  commencement  of  the  ar- 
gument, and  I  have  been  induced  to  change  my  opinion  by 
the  suggestions  of  my  brother  Littledale.  This  is  a  case  in 
which  the  principal  is  gone  absolutely  and  the  purchase 
money  is  lost.  It  is,  therefore,  clear  beyond  all  doubt  that 
the  purchaser  is  entitled  to  receive  more  than  at  the  rate  of 
five  per  cent,  per  annum  on  the  purchase  money.  It  is 
difficult  for  us  to  say  by  how  much  this  reservation  of  20t 
a  year  for  sixty  years  will  exceed  the  amount  of  the  prin- 
cipal and  interest  at  five  per  cent.  We  cannot  compute  it 
It  is  too  difficult  a  question  for  the  Court  to  take  judicial 
notice  of.  If  this  was  a  question  whether  ten  was  more 
than  five,  or  that  two  and  two  made  four,  the  Court  would 
take  judicial  notice  of  it.  Here,  the  question  depends 
on  a  difficult  calculation,  and  ought  therefore  to  be  inquired 
into  by  a  jury. 


Williams,  J.  concurred. 

Judgment  for  the  plaintiff  (a). 

A9 Beckett  applied  for  leave  to  amend,  which  the  Court 
refused. 


(a)  The  law  of  France  recog- 
nizes no  annuities  except  in  per- 
petuity (rentes  perpetuelles)  or  for 
life  (rentes  viageres,)  Code  Civil, 
1909,  1914.  The  former  mutt  be 
redeemable.  An  engagement  to 
pay  an  annuity  for  a  term  of  years 
would    probably     be    considered 


merely  as  a  contract  to  pajr  a  sum 
in  gross  by  instalments. 

As  to  the  question  how  far  per- 
petual annuities  are  distinguished 
from  contracts  for  the  payment  of 
usury  or  interest,  vide  Potbier, 
Trait6  du  Control  de  Constitution 
de  Rente,  No.  5. 
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Morris  v.  Dimes.  ^-*n^/ 

1  RES  PASS,  for  breaking  and  entering  A.  and  five  other  Free  warren 

closes  of   the  plaintiff  at  Rickmansworth,  Hertfordshire,  ^,TllTr' 

•  '  eel  of  a  manor, 

and  hunting,   searching  for,  and  killing  game  therein;  and  and  therefore 

.  .  .  .  ....     will  not  pass 

seizing  and  carrying  away  the  same  and  converting  it  to  his  Dy  a  grant  0f 

own  use.     The  declaration  contained  a  count  charging  a  tf?  tnanor, 

•        .  i  ii      without  the 

trespass  in  a  certain  other  close,  giving  the  abuttals  ;  and  a  appurtenance*, 

third  count  upon  an  asportation  of  dead  game.  h1?^8^'^^ 

Plea,  to  the  first  count  (after  averring  that  the  unnamed  manor. 
closes  mentioned  in  the  first  count  were  closes  called  B.,  C,  can  0p!^n 
D.  and  F.)  that  Charles  I  was  seised  in  fee  of  the  closes  in  tain  to  a 
which  &c.,  and  being  so  seised,  by  letters  patent  dated  5th  prescription.  * 

July,  1628,  granted  to  William  Earl  of  Pembroke,  and  two  .  Free  warren 

.  in  gross,  of 

others,  and  the  heirs  and  assigns  of  the  earl,  that  they  and  the  which  a  grantor 

heirs  of  the  earl  might  have,  hold,  and  enjoy  on  the  said  several  ls  sewed,  will 

°  JJ  not  pass  by  a 

closes,  free  warren,  fowling,  and  hunting.     The  plea  then  grant  of  a  ma- 
stated  the  seisin  of  Lord  Pembroke  of  the  said  free  war-  purtenances**" 
ren  by  virtue  of  the  said  grant,  and  deduced  a  title  to  such      Nor  by  a 
free  warren  down  to  the  year   1818,   when   it  alleged  a  nor  and  all 
devise  of  the  said  free  warren  by  H.  F.  Whit f  eld  to  John  ?$*<>t'feh- 

.  ^  ing,  fowling, 

Forster  and   1  nomas  Deacon,  by  virtue  whereof  they  be-  hawking, 
came  seised  of  the  free  warren,  and  that  they  on  the  16th  ^"ouf  "^ 
June,  1818,  by  bargain  and  sale  for  a  year,  granted  the  free  alties,  fran- 
warren  in  and  over  the  said  closes  in  which  &c.,  to  R.  Wil-  taments  and '" 
Hums,  W.  W.,  and  T.  Z.,  and  by  an  indenture  of  release  appurte- 

T  iii  nances  be- 

dated  17th  June,  1818,  released  the  same  to  them  and  their  longing  to 

•  •  • 

heirs.     The  plea  then  deduced  the  title  to  the  free  warren  orin  anv.wlse 
■n    -nr    ttt  ¥xr  rn  appertaining  to 

from  2c.  W.9  W.  Jr.,  and  ±.  L.,  to  the  defendant,  who  in  the  manor,  or 

exercise  of  his  right  of  free  warren,  justified  his  commit-  *uc  njV^Jf 

ting  the  trespasses  complained  of.  deed  of  grant 

The  second  plea  differed  from  the  first  in  treating  the  dif-  patent  granted 

ferent  mesne  conveyances  as  grants  of  the  free  warren.         Bn^  assured 

by  the  crown 
as  appurtenant  to  the  manor  or  lordship,  or  any  part  thereof  (a). 

Whether  upon  a  traverse  of  a  grant  bv  deed  alleged  to  have  been  made  by  a  subject 
seised  in  fee  under  a  derivative  title,  which  is  set  out  and  is  not  traversed,  the  title  of 
tie  grantor  can  be  questioned,  as  in  the  case  of  the  king  granting  by  matter  of  record 
out  of  an  alleged  original  seisin,  qiuzre. 

(a)  The  first  and  fourth  clauses  are  alone  inserted  here,  the  second  and  third  nut  having  been 
ia  the  judgment.     Vide  post,  673  (6). 
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1834.  ^°  tne  ^rst  anc*  secon^  pleas*  the  plaintiff,  after  taking 

by  protestation  the  seisin  of  Charles  1,  of  the  closes  in 
which  &c,  replied  by  traversing  the  alleged  release  and 
grant  by  John  Forster  and  Thomas  Deacon ;  (that  is  to  say) 
the  plaintiff  alleged  that  the  said  Forster  and  Deacon  did 
not  by  the  said  indenture  release  to  the  said  R.  W.9  fV.  W^ 
and  T.  L.y  the  said  free  warren  in  and  over  the  said  closes  in 
which  4fc,  in  manner  and  form  as  in  the  first  plea  is  alleged. 
And  that  they  did  not,  by  the  said  indenture  in  the  said 
second  plea  in  that  behalf  mentioned,  grant  unto  the  said 
R.  W.9  W.  W.,  and  T.  Z.,  the  said  free  warren  in  and  over 
the  said  closes  in  which  fyc,  in  manner  and  form  as  in  the 
said  second  plea  is  alleged;  and  upon  these  traverses  issue 
was  joined.     At  the  trial,  the  defendant,  to  support  his 
case  on  the  first  and  second  issues,  proved  the  execution 
of  a   conveyance  by   lease  and  release  of  l6th  and    17th 
June,   1818,    by  which  Forster  and  Deacon   released  to 
R.  W.,  W.    TV,,  and  T.  L.,  their  heirs  and   assigns,  the 
manor  or  lordship,  or  reputed  manor  or  lordship  of  Rick- 
mansworth,  and  right  of  fishing,  fowling,  hawking,  hunt- 
ing,  and  shooting,  ways,  waters  &c.,  profits,  royalties,  courts 
leet  8cc,  and  all  other  rights,  liberties,  franchises,  jurisdic- 
tions, privileges,  profits,  commodities,  advantages,  heredita- 
ments and  appurtenances  whatsoever  to  the  said  manor  or 
lordship  belonging,  or  in  anywise  appertaining, — or  (se- 
condly) to  or  with  the  same  or  any  part  thereof,  then  or  at 
any  time  theretofore  usually  had,  held,  used,  occupied,  or 
enjoyed, — or  (thirdly)  accepted,  reputed,  deemed,  taken  or 
known  as  part,  parcel,  or  member  thereof, — or  (fourthly) 
as  were  in  and  by  the  said  deed  of  grant,  or  letters-patent, 
granted  and  assured  by  the  crown  to  the  said   William 
Earl  of  Pembroke  and  his  heirs,  as  appurtenant  to  the  said 
manor  or  lordship,  or  any  part  thereof. 

The  defendant  then  also  gave  in  evidence  the  letters- 
patent  from  Charles  1  to  the  Earl  of  Pembroke,  by  which 
the  king  granted  to  the  earl  and  the  two  others,  and  the 
heirs  and  assigns  of  the  earl,  that  they  and  the  heirs  and 
assigns  of  the  earl  might  have  free  chase  and  free  warren  in 
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all  the  demesne  lands,  and  the  lands  holden  by  copy  of  1834. 
court  roll  of  the  manor  of  Rickmans worth  (a),  and  in 
other  the  demesne  lands  and  the  lands  holden  by  copy  of 
court  roll  of  the  manor  of  Moor  aforesaid;  and  in  all 
woods  and  tenements  then  being  or  which  thereafter  should 
happen  to  be  within  or  upon  the  said  land;  and  all  that 
which  to  free  chase  and  free  warren  did  belong. 

The  defendant  also  gave  in  evidence  a  survey  (&)  of  the 
manor  of  Rickmanswortb,  made  by  the  king's  surveyors,, 
and  a  jury  of  twenty-five  tenants  of  the  manor  in  the  third 
year  of  the  reign  of  James  1,  by  which,  after  setting  out 
the  names  and  quantities  of  the  free  and  customary  tenants 
and  tenements,  and  the  boundaries  of  the  manor,  the  jurors 
found  that  the  free  fishing,  fowling,  and  hunting,  throughout 
the  whole  manor,  belonged  to  the  king  as  lord  of  the  manor. 

The  defendant  also  gave  in  evidence  the  court  rolls,  by 
which  it  appeared  that  the  five  closes  unnamed  in  the  first 
count  of  the  declaration,  but  named  in  the  first  and  second 
pleas,  were  copyhold  of  the  said  manor. 

The  defendant  also  proved  that  former  gamekeepers  had 
sported  over  the  manor. 

The  plaintiff,  after  this  evidence,  made  certain  objections 
to  the  title  of  Forster  and  Deacon,  and  further  contended, 
that  supposing  the  free  warren,  claimed  in  and  relied  upon 
by  the  first  and  second  pleas,  to  have  vested  in  Forster  and 
Deacon,  it  was  a  free  warren  in  gross,  and  did  not  pass 
by  the  release  of  17th  June,  1818. 

The  defendant  contended  that  all  the  objections  taken 
were  invalid,  and  further,  that  the  plaintiff  had  merely  taken 

(a)  Part  only  of  the  letters-pa-  opinion  of  the  court  upon  the  effect 

tent  are  here  set  out.       By  the  of  this  evidence  does  not  appear, 

former  part  the  king  had  granted  except  so  far  as  it  may  be  inferred 

the  manor  itself.  from  their  not  giving  the  defend- 

(6) 'This  piece  of  evidence  was  ant  that  judgment  to  which  he 

probably  introduced  for  the  pur-  would  have  been  entitled,  suppos- 

pose  of  satisfying  the  second  or  ing  him  to  have  brought  himself, 

third    branch   of  the    clause   by  by  such   evidence,   within  either 

which   F.  and    D.  conveyed   to  the  second   or  the  third  branch 

R.  W.9  W.  W.,  and  2'.  £.    The  of  the  conveying  clause. 
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1834.  a  traverse  upon  one  particular  conveyance  in  the  defendant's 
deductions  of  title,  and  was  therefore  estopped  by  the  form 
of  the  issues  taken  on  the  first  and  second  pleas  from  raising 
the  whole  or  any  part  of  the  objections,  if  in  other  respects 
such  objections  were  valid.  These  points  were  reserved 
by  the  learned  judge,  under  whose  direction  the  jury  found  a 
verdict  for  the  plaintiff  upon  all  the  issues  except  the  first 
and  second;  and  upon  these  pro  formi  for  the  defendant 

Channell,  for  the  plaintiff.      First,  the  plaintiff  is  not 
estopped  by  his  replication  from  raising  objections  to  the 
title  of  the  supposed  relessor  in  the  first  plea,  and  the  sup- 
posed grantor  in  the  second  plea.     The  replication  puts 
in  issue  the  construction  and  efficacv   of   the  deed,  aud 
therefore  it  puts  in  issue  the  title  of  the  person  making  the 
deed,  for  if  he  had  not  the  free  warren  he  could  not  grant 
it ;  Taylor  v.  Needham  (a),  judgment  of  Sir  James  Maris- 
Jield,  C.  J.  (b)  ;  Eden's  case  (c),  where  it  was  held  that  the 
effect  of  an  issue  of  non  concessit  raised  by  a  replication  to 
a  plea  that  the  queen  was  seised  in  right  of  the  crown,  and 
by  letters  patent  concessit,  was,  that  the  queen  had  nothing  in 
the  land.     [Taunton,  J.  The  plea  states  a  devise  to  Forster 
and  Deacon,  by  virtue  whereof  they  became  seised  of  the 
said  free  warren,  and  granted.     Then  the  replication  says 
that  they  did  not  grant.   Does  not  this  issue  leave  the  seisin 
untraversed?     Do  not  the  words  "  by  virtue  whereof  &c." 
narrow  the  issue  to  the  mere  fact  of  the  grant  ?]     Non 
Concessit,  it  would  seem,    puts  in  issue   the  title   of  the 
grantor.     In  Eden's  case  it  was  said  that  the  crown  was 
seised,  and  that  appears  to  be  a  parallel  case.      Hyndes 
case  (d)  confirms  Eden's  case.     It  must  be  admitted  that 
the  difficulty  thrown  out  by  Mr.  Justice  Taunton  is  a  seri- 
ous one,  and  that  there  is  a  case  against  the  plaintiff,  to 
which  it  will  be  necessary  to  advert.     There  are,  however, 
Other  cases,  in  addition  to  those  already  cited,  which  shew 

{a)  2  Taunt.  278.  (c)  G  Co.  Rep.  15  b. 

(6)  lb.  282,  post,  677  (a).  (</)  4  Co.  Rep.  70  b. 
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that  by  a  traverse  of  one  fact,  other  facts  which  might  1834. 
themselves  have  been  the  subject  of  special  traverses, 
may  be  put  in  issue,  Dunstan  v.  Tresider  (a).  [Littledale,  J. 
That  case  is  very  different  from  the  present.  The  plaintiff 
might  well  give  evidence  to  shew  that  the  house  was  newly 
erected,  and  not  upon  the  site  of  an  ancient  house;  for 
there  cannot  be  an  immemorial  custom,  unless  there  be  an 
immemorial  subject  of  such  custom.  Taunton,  J.  Is  not 
the  real  and  the  simple  question  this — whether  the  effect 
of  the  grant  and  release  was  to  pass  the  free  warren  ? — whe- 
ther that  was  included  in  the  subject-matter  of  the  demise  ? 
If  that  is  decided  for  you,  it  is  enough.] 

II.  It  appears  both  upon  the  face  of  the  pleadings  them- 
selves, and  also  by  the  charter  of  Charles  1,  if  reference  be 
made  to  it,  that  the  right  of  free  warren,  if  any  such  was 
granted,  was  in  gross  and  not  appurtenant  to  the  manor. 
In  the  plea  it  is  stated  that  Charles  1,  being  seised  of 
the  closes  in  which  &c.,  granted  to  Lord  Pembroke,  and 
two  others,  and  the  heirs  and  assigns  of  Lord  Pembroke, 
that  they  should  have,  hold,  and  enjoy  on  the  several  closes 
free  warren,  fowling,  and  hunting ;  from  which  it  certainly 
does  not  appear  that  the  free  warren  was  in  any  way  con- 
nected with  the  manor  of  Rickmansworth.  The  charter  of 
Charles  1,  if  referred  to,  will  be  found  clearly  to  grant  the 
right  of  free  warren  in  gross,  and  not  as  appurtenant  to  the 
manor. 

The  conveyance  which  is  traversed  in  the  replication  does 
not  operate  to  pass  a  right  of  free  warren  in  gross.  That 
deed  grants  the  "  right  of  fishing,  fowling,  hawking,  hunting 
and  shooting/'  and  "royalties,  courts  leet,  &c.,  and  all  other 
rights,  liberties,  franchises,  jurisdictions,  privileges,  profits, 
commodities,  advantages,  hereditaments,  and  appurtenances 
whatsoever  to  the  said  manor  or  lordship  &c.  belonging, 
or  in  anywise  appertaining,  or  to  or  with  the  same  or  at 
any  time  theretofore  usually  held,  used,  occupied,  and  enjoyedx 
or  accepted,  reputed,  deemed,  taken,  or  known,  as  part, 

(a)  5  T.  R.  2. 
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1834.  parcel,  or  member  thereof,  or  as  were  in  and  by  the  said 
deed  of  grant  or  letters-patent  granted  and  assured  by  the 
crown  to  William  Earl  of  Pembroke,  and  his  heirs,  as  appur- 
tenant to  the  said  manor  or  lordship.1'  Supposing  that  the 
words  "  right  of  fishing,  fowling,  &c.,"  or  that  the  word 
"  royalty,"  without  more,  would  have  been  sufficient  to  pass 
the  free  warren  in  gross,  yet  they  cannot  have  this  operation 
here,  for  they  are  controlled  by  the  latter  words  of  the  grant, 
which  clearly  confine  the  grant  to  the  manor  and  things 
appurtenant  to  it,  and  forming  a  part  of  the  manor  itself. 
The  authorities  are  clear  to  show  that  a  right  of  free  war- 
ren in  gross  will  not  pass  by  a  grant  of  a  manor  and  the 
appurtenances,  however  long  such  free  warren  may  have 
been  used  and  enjoyed  with  the  manor ;  but  that  when  it  is 
parcel  of  the  manor,  it  passes  as  incident  to  it;  35  Hen.  6, 
fo.  55;  8  Hen.  7,  fo.  4,  Bro.  Abr.  Warren,  pi.  7;  22  Vin. 
Abr.  Warren,  f.  3 ;  Bowlston  v.  Hardy  (a). 

Harrison,  contra.  Upon  the  question  of  the  estoppel 
Cowlishaw  v.  Cheslyn  (b)  is  precisely  in  point.  That  was 
an  action  of  quare  clausum  fregit;  the  defendant  pleaded 
that  A.  was  seised  in  fee,  and,  being  so  seised,  granted  a 
right  of  way  by  lost  deed.  The  plaintiff  replied,  traversing 
the  grant.  It  was  held  that  though  the  plaintiff  might  have 
taken  issue  on  the  seisin,  yet  that  he  could  not,  under  the 
issue  taken,  give  evidence  to  shew  that  A.  was  not  seised. 
There  are  many  old  authorities  which  shew  that  where  there 
is  a  long  deduction  of  title,  and  the  opposite  party  traverses 
one  deed  or  one  descent,  &c.,  he  admits  the  remainder; 
Com.  Dig.  (G.  10.);  Hudson  v.  Jones  (c),  where  it  is  said 
that  "  whatever  is  traversable  and  not  traversed  is  admitted." 
In  Selby  v.  Bardons  (d),  Parke,  J.,  when  distinguishing 
the  plea  of  de  injuria  from  other  pleas  in  bar,  says  "  It  is 
true  that  the  general  rule  is,  that  when  any  pleading  com- 
prises several  traversable  facts,  the  whole  ought  not  to  be. 

(a)  Cro.  Eliz.  547.  (c)  1  Salk.  90. 

(6)  1  Crompt.  &  Jervis,  48.  (d)  3  Barn.  &  Adol.  9. 
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denied  together,  but  one  point  alone  disputed ;  and  I  am 
fully  sensible  that  the  tendency  of  such  a  rule  is  to  sim- 
plify the  trial  of  matters  of  fact,  and  to  save  much  expense 
in  litigation."  There  was  a  difference  of  opinion  in  that 
case  among  the  judges  as  to  whether  the  plea  of  de  injuria 
was  a  good  plea  in  bar,  but  the  whole  Court  was  agreed  as 
to  the  general  rule.  As  to  Taylor  v.  Needham,  which  has 
been  cited  to  shew  that  the  plea  of  non  concessit  puts  in 
issue  the  title  of  the  grantor,  it  is  to  be  observed  that  the 
dictum  of  Mansfield,  C.  J.,  was  unnecessary  to  that  case, — 
no  authority  is  cited, — and  it  appears  not  to  be  supported  by 
previous  authority  (a).  With  respect  to  the  cases  from  Coke's 
Reports  (6),  they  are  very  distinguishable  from  this  case.  In 
Eden's  case  the  replication  of  non  concessit  to  a  plea  that  the 
queen  was  seised  and  by  letters  patent  granted,  necessarily  put 
in  issue  the  queen's  title,  for  the  letters-patent  being  matter 
of  record,  it  could  not  be  denied  that  the  queen  granted,  ex- 
cept by  shewing  that  she  had  it  not  to  grant.  This  observa- 
tion applies  to  Hynde's  case,  which  has  been  cited  as  con- 
firming the  authority  of  Eden's  case.  It  is  contended  that  by 
traversing  the  grant  by  Deacon  and  Forster,  their  right  to 
grant  is  put  in  issue ;  if  so,  every  previous  allegation  is  put 
in  issue,  and  the  best  mode  of  replying  to  a  plea  stating  a 
long  deduction  of  title,  will  be,  simply  to  traverse  the  last 
deed.  This  would  be  to  make  a  plea  or  replication  of  non 
concessit  as  extensive  as  the  replication  de  injuria.  In 
Dunstan  v.  Tresider  (c),  the  antiquity  of  the  messuage  was 
a  part  of  the  issue.  It  is  no  part  of  these  issues  whether 
the  prior  deeds  are  good  or  not. 

II.  The  deed  of  1818  is,  upon  a  fair  construction  of  it, 
sufficient  to  pass  a  right  of  free  warren  in  gross, — supposing 
the  free  warren  granted  by  Charles  1  to  be  in  gross.      In 
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(a)  In  Tat/lor  v.  Needham  the 
declaration  began  with  a  quod 
cam  dimisisset.  It  contained  no 
allegation  of  title  in  the  lessor  ex- 
cept that  implied  in  the  act  of  de- 
mising. Non  dimisit  therefore 
would  put  that  title  in  issue,  Co. 


Lie  47  b;  Dyer,  J22  b.  pi.  23; 
P.  12  E.  4,  fo.  4,  pi.  9.  And  see 
H.  18  E.  3,  fo.  28,  pi.  27 ;  T.  13 
H.  7,  fo.  24,  pi.  1;  ante,  652. 

(6)  Ante,  673. 

(c)  Ante,  674. 


678 


1834. 


CASES  IN  THE  KING  S  BENCH, 

construing  deeds,  the  Court  will  now  look  more  to  the  in- 
tention of  the  parties  than  to  the  old  authorities  which  have 
been  cited.    -The  Court  will  effectuate  the  intention  of  the 
parties  if  they  can,  and  keep  in  view  the  ordinary  principle, 
that  a  deed  shall  be  construed  rather  against  the  grantor. 
It  is  conceded  that  if  the  free  warren  is  appendant  it  will 
pass  by  the  deed,  even  without  the  words  cum  pertinentiis. 
[Littledale,  J.  I  do  not  think  it  will  pass  without  those 
words.  Dyer,  SO  a,  is  to  the  contrary.  It  is  there  said, — 
"  There  are  three  coparceners  of  a  manor,  and  the   king 
grants  to  them  the  right  to  hold  a  court  leet  (un  law-day), 
and  they  make  feoffment  of  the  manor,  nevertheless  they 
shall  have  the  court  (law-day).  The  law  is  the  same  where  I 
have  a  manor,  and  the  king  grants  to  me  warren  within  the 
same  manor ;  if  I  afterwards  infeoff  the  king  of  the  manor 
without  pertinentiis,  I  shall  have  the  warren."]  It  is  doubt- 
ful whether  that  authority  is  applicable  to  general  cases, 
but,  however,  here  the  word  "  appurtenant*'  is  used.     Shep- 
panTs  Touchstone,  92,  and  the  authorities  there  cited,  seem 
to  go  to  this  extent, — that  where  a  manor  is  granted  cum  pcr- 
tinetitiis,  not  only  things  appendant  or  appurtenant  will  pass, 
but  also  things  which  have  acquired  the  reputation  of  being 
such.  Bowlston  v.  Hardy  (a)  would  be  difficult  to  begot  over 
if  this  deed  had  not  been  peculiarly  worded.     The  words 
"  fishing,  fowling,  8cc.,w  or  "  royalties," or  "  franchises,"  "be- 
longing or  in  anywise  appertaining,  &c,"  it  must  be  admitted, 
would  not  alone  be  sufficient  to  pass  free  warren  in  gross; 
but  taken  together  with  the  words  "  or  as  were  in  and  by 
the  said  deed  of  grant  or  letters-patent  granted/9  they  are 
sufficient  to  pasj  this  warren.     [Taunton,  J.  Those  words 
are  controlled  (b)  by  the  words  following  them/4  as  appurte- 
nant to  the  said  manor  or  lordship,  or  any  part  thereof/*] 
The  Court  will  not  construe  the  deed  with  extreme  rigour, 
because  they  will  look  somewhat  at  the  intention  of  the 
parties.     It  cannot  be  supposed  that  the  lord  or  any  of  the 
parties   to  the  deed  knew  whether  it  was  appendant  or  in 
gross.     The  words  "  usually  held,  used,  occupied,  or  en- 

(a)  Cro.  Eliz.  547.  (b)   Vide  tamen,  ante,  672. 
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joyed,  or  accepted,  reputed,  deemed,  taken,  or  known  as  part, 
parcel,  or  member  thereof,"  may  pass  this  right  of  warren, 
although  it  be  not  strictly  appendant.  They  shew  that  it 
was  intended  by  the  parties  to  pass  whatever  was  in  the 
lord  and  was  supposed  to  be  appendant,  although  the 
precise  words  which  in  strictness  the  law  requires  are  not 
used.  In  Com.  Dig.  Fait,  (E.  4,)  it  is  said  that "  a  nominal 
manor  will  pass  under  the  general  words,  "  messuages,  lands, 
tenements  and  hereditaments."  Here  the  word  "  heredi- 
taments" occurs,  Norris  v.  Le  Neve  (a).  AH  the  older 
cases  are  cases  of  feoffment.  This  is  by  lease  and  release. 
Where  the  conveyance  was  by  feoffment  the  livery  of  sei- 
sin was  the  real  evidence  of  the  conveyance.  If  upon  the 
whole  of  this  deed  the  Court  collect  that  the  party  intended 
to  grant  the  free  warren,  as  if  upon  evidence  of  witnesses 
to  the  livery  of  seisin,  they  will  say  that  it  passed. 


Channell  in  reply.  In  Cowlishaw  v.  Ches/yn  (6),  the 
authorities  were  not  before  the  Court.  That  case,  it  must 
be  admitted,  is  opposed  to  Edens  case,  but  this  cane  does 
not  seem  to  be  at  all  distinguishable  from  Edens  case. 
Taylor  v.  Needham  (c)  was  not  intended  to  be  cited  as  a 
direct  authority,  but  rather  as  stating  plainly  the  argument 
for  the  plaintiff,  which  it  was  intended  to  support  by 
authorities.  In  Carr  v.  Smith  (d)  it  is  evident  that  the 
Court  allowed  the  title  of  the  grantor  to  be  gone  into 
under  a  traverse  of  the  grant  of  certain  vaccaries  and  free 
warren.  That  case,  and  Pickering  v.  Noyes(e),  seem  to 
shew  a  distinction  between  a  case  in  which  the  grant  of  a 
free  warren,  royalty  Sac.  is  traversed,  and  grants  of  an 
ordinray  nature.  [Lord  Denman,  C.J.  Mr.  Harrison 
must  have  an  opportunity  of  observing  upon  those  cases ; 
we  will  not  shut  you  out.] 


(a)  3  Atk.  82. 

(6)  Supra*,  676. 

(c)  Suprd,  677  (a). 

(rf)  Refened  to  by  Bay  ley,  B. 


in  the  course  of  the  argument  in 
The  AUorncy- Genera  I  v.  Parsons, 
2  Crorapton  &  Jervis,  294. 
(c)  4  Barn.  &  Cress.  639. 
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II.  It  is  clear  that  the  right  of  warren  is  tit  gross, 
and  therefore  it  does  not  pass  by  this  deed.  The  title  to 
the  warren  is  deduced  in  the  pleadings  distinctly  from  the 
manor.  It  is  not  necessary  to  contend  that  there  are  no 
words  in  this  deed  which,  taken  alone,  would  be  sufficient 
to  pass  free  warren  in  gross,  for  whatever  may  be  the  effect 
which  the  words  "  royalty,"  and  the  other  expressions  which 
have  been  relied  on,  would  otherwise  have,  it  is  controlled  by 
the  words  following,  which  limit  the  operation  of  the 
grant  to  things  appurtenant.  It  is  said  that  the  Court  will 
look  at  the  intention  of  the  parties, — but  there  is  no  evidence 
of  intention  apparent  upon  the  deed ;  and  besides,  in  con- 
struing deeds  as  to  questions  of  free  warren,  the  Courts 
use  particular  vigilance,  and  require  the  right  to  be  strictly 
shewn. 


Harrison  in  observation  upon  the  two  cases  cited  by 
Channell  in  his  reply.  Carr  v.  Smith  is,  like  Eden's  case,  an 
exception  from  the  general  rule.  In  Pickering  v.  Noyes  the 
issue  was,  whether  the  party  entered  to  exercise  a  rigid 
of  free  warren ;  which  necessarily  involved  the  question  of 
the  right. 


Lord  Denman,  C.  J. — The  defendant  justifies  the 
coming  on  the  plaintiff's  close  by  reason  of  a  grant  of  free 
warren,  which  came  to  him  by  a  title  which  he  deduces. 
It  appears  that  this  free  warren  is  in  gross,  and  the  ques- 
tion is,  whether  this  passed  by  the  grant.  Bowlston  v. 
Hardy  {a)  is  precisely  in  point.  In  that  case  the  defend- 
ant pleaded  that  the  plaintiff's  land  was  late  parcel  of  the 
manor  of  D.9  and  that  Queen  Mary  being  •  seised  of  the 
manor  granted  it  to  Sir  W.  Peto,  and  granted  to  him  to 
have  warren  in  the  said  manor,  and  that  Sir  W.  Peto 
bargained  and  sold  to  the  defendant  the  manor,  and  all 
warrens  fyc.  thereto  appertaining,  or  accepted  and  reputed 
as  part  of  the  manor:   whereby   he  justified.      To  this 

(a)  Cro.  Eliz.  547. 
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plea  the  plaintiff  demurred.  And  all  the  justices,  without  1834. 
argument,  resolved  that  the  plea  was  bad,  for  that  the 
defendant  had  shewn  a  warren  in  gross  in  the  patentee, 
which  was  not  conveyed  unto  him  by  the  bargain  and  sale; 
for  a  warren  is  not  parcel  nor  any  member  of  a  manor,  but 
it  may  be  appertaining,  but  that  is  by  prescription.  That 
case  shews  that  the  free  warren  granted  by  the  charter  of 
Charles  1  was  free  warren  in  g+oss,  and  that  the  grant  by 
Forster  aud  Deacon  is  not  sufficient  to  pass  such  a  right 
of  free  warren.  It  also  decides  the  point  made  by  Mr. 
Harrison,  as  to  whether  a  free  warren  appertaining  to  the 
manor  will  pass  by  a  grant  of  a  manor  without  the  word 
"  appurtenances." 

Eden  s  case  seems  to  be  a  clear  authority  to  shew  that 
the  statement  of  seisin  in  the  grantor,  whose  grant  is  tra- 
versed, does  not  preclude  the  party  traversing  from  shew- 
ing that  the  grantor  had  nothing  to  grant.  Certainly  the 
case  of  Cowlishaw  v.  Cheslyn  is  at  variance  with,  but  I 
do  not  think  that  it  is  a  sufficiently  direct  and  pointed  autho- 
rity to  countervail,  Eden9 3  case.  The  plaintiff  is  therefore, 
I  think,  entitled  to  our  judgment. 

Littledale,  J. — I  also  think  that  the  plaintiff  is  enti- 
tled to  our  judgment.  The  defendant  justifies  under  a  right 
of  free  warren  over  the  locus  in  quo.  He  pleads  that 
Charles  1  was  seised  in  fee  of  the  closes  in  which  the 
trespasses  were  committed;  and  being  so  seised  by  letters 
patent  granted  to  Lord  Pembroke  in  fee,  to  have  free 
warren,  fowling,  and  hunting,  over  those  closes;  and  then 
.  it  goes  on  to  deduce  a  title  down  to  the  defendant.  The 
plaintiffs  take  issue  on  the  grant  to  Forster  and  Deacon, 
which  they  deny.  There  are  three  kinds  of  free  warren — 
appendant,  appurtenant,  and  in  gross.  The  defendant  in 
his  plea  has  stated  this  free  warren  to  be  in  gross,  for  they 
have  not  stated  it  to  be  appendant  or  appurtenant  to  any 
manor.  The  whole  allegation  is,  that  Charles  1  granted 
free  warren  over  certain  closes  of  which  he  was. seised, 
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1834.  and  which  are  the  loci  in  quibus.  Then  in  support  of  the 
issue — whether  Forster  and  Deacon  granted,  the  defendant 
gives  in  evidence  the  letters-patent,  which  are  in  these  words: 
(his  lordship  here  read  from  the  special  case,  the  part  of 
the  letters-patent  there  set  out.)  Taking  the  grant  alone 
as  it  stands  here,  it  certainly  gives  only  a  free  warren  in 
gross.  I  take  it  for  granted  that  there  was  also  a  grant 
of  the  manor.  It  appears  that  the  king  was  at  that  time 
lord  of  the  manor.  If  in  the  same  deed  he  had  granted 
the  manor  and  the  warren,  and  it  had  appeared  that  the 
warren  was  appurtenant,  there  would  have  been  a  different 
question.  But  here  the  instrument  given  in  evidence 
appears  to  comprise  only  the  warren,  and  it  may  be  that 
the  manor  was  granted  by  a  different  deed.  This  deed 
grants  a  right  of  free  warren  over  all  the  demesne  and 
copyhold  lands,  which  certainly  is  a  warren  in  gross.  There 
being  then  free  warren  in  gross,  the  next  question  is,  whe- 
ther that  passed,  by  the  indentures  of  lease  and  release, 
from  Forster  and  Deacon  to  the  parties  under  whom  the 
defendant  claims.  In  my  opinion  those  indentures  do  not 
pass  the  free  warren,  because  the  free  warren  was  distinct 
from  the  manor. 

With  regard  to  the  other  point,  it  is  not  material  to  con- 
sider it,  because  we  decide  that  the  grant  itself,  which  is 
traversed,  does  not  pass  the  free  warren,  supposing  that 
Forster  and  Deacon  were  seised. 

Taunton,  J. — It  is  not  necessary  to  decide  upon  more 
than  one  of  the  questions  raised.  This  lies  within  a  very 
narrow  compass,  and  is  by  no  means  difficult  of  solution. 
It  appears  upon  the  plea,  that  Charles  1,  being  seised 
of  the  closes  in  question,  and  also  of  the  manor,  made  a 
grant  to  Lord  Pembroke  and  his  heirs  and  assigns,  of  free 
warren  over  the  closes  in  question.  The  plea  then  deduces 
a  derivative  title  down  to  Forster  and  Deacon,  who  are 
stated  to  have  been  seised.  It  then  states  that  they  bar- 
gained  dnd  sold  the  said  free   warren  to   Williams  and 
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others,  and  released  to  the  same  persons.     It  then  further 
deduces  title  down  to  the  defendant.     The  second   plea 
states   that  Forster  and   Deacon  granted.      To  the  first 
plea  the  plaintiff  replies,  that  Forster  and  Deacon  did  not 
release;  and  to  the  second,  that  they  did  not  grant  the 
free  warren*     Whether  or   not  by  the  grant  or  release 
stated  in  the  pleas,  the  right  of  free  warren  granted  to  the 
Earl  of  Pembroke  passed,   is  the  only  question*     I  am 
clearly  of  opinion   that   it  did   not.    The   grant  of  free 
.warren  is  in  gross.     It  does  not  appear  that  it  was  in  any 
•way  either  appendant   or  appurtenant   to  the  manor  of 
.which  the  king  was  seised.     The  grant  is,  that  Lord  Pem- 
broke,  and  his  heirs  and  assigns,  may  have  free  warren  and 
free  chase- in  all  the  demesne  lands,  and  the  lands  holden 
by  copy  of  court  roll  of  the  said  manor,"  which  is  nothing 
more  than  a  grant  of  free  chase  and  free  warren  in  grm. 
The  conveyance  by  Forster  and  Deacon  is  nothing  more 
than  a  conveyance  of  the  manor,  and  all  things  belonging 
to  it, — with  all  its  incidents.     With  respect  to  die  intention 
of  the  parties,  it  does  not  appear  that  there  was  any  intent 
to  convey  free  warren.     The  only  intent  seems  to  me  to 
be  to  convey  the  manor  and  all  its  incidents.    There  is  an 
enumeration,  of  the  various  incidents,   such  as  is  to  be 
found  in  almost  every  conveyance  of  a  manor*  and  yet  there 
ia  not  even  the  word  "warren"  used,  which  often  occurs 
when  there  is  no  pretence  for  saying  that  there  is  any 
warren  belonging  to  the  manor.     After  an  enumeration 
of  the  various  incidents,  it  concludes  "  to  the  said  manor 
-  or  lordship  belonging,  or  in  anywise  appertaining, — or  at  any 
•time  theretofore  usually  held,  used,  occupied  and  enjoyed,— 
or  accepted,  reputed,  deemed,  taken  or  known  as  part, 
parcel  or  member  thereof,  or  as  were  in  and  by  the  said  deed  of 
grantor  letters  patent,  granted  and  assured  by  the  crown  to  the 
Earl  of  Pembroke  and  his  heirs,  as  appurtenant  to  the  said 
manor  or  lordship."    This  warren  does  not  appertain  or  be- 
long to  the  manor,  nor  was  it  granted  and  assured  by  the 
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crown  as  appurtenant  to  the  manor  (a).  Therefore  this  deed 
cannot  comprehend  the  free  warren.  I  think  the  free 
warren  neither  did  nor  was  intended  to  pass.  Our  deci- 
sion receives  ample  confirmation  from  the  case  of  Bowlston 
v.  Hardy  (6).  The  law  upon  these  questions  of  free 
warren  was  much  more  frequently  discussed,  and  pro- 
bably  much  better  understood  in  the  reign  of  Queen  Eliza- 
beth than  now.  That  case  of  Bowlston  v.  Hardy  decides 
not  only  that  a  free  warren  in  gross  will  not  pass  by  the 
grant  of  a  manor  and  of  a  warren  appurtenant  to  tUe  manor, 
but  also  that  a  warren  is  in  no  case  parcel  of  a  manor, 
though  it  may  be  appertaining  by  prescription.  Here, 
there  is  no  pretence  for  saying  that  there  is  a  prescription. 
The  grant  of  Charles  1  contains  nothing  to  shew  that  the 
free  warren  was  annexed  to  the  manor.  The  defendant, 
therefore,  cannot  make  out  his  right  claimed  by  the  first 
and  second  plea. 

The  decision  upon  this  point  renders  it  unnecessary  to 
go  into  the  other  point. 


Williams,  J. — If  it  had  been  necessary  to  decide 
whether,  when  a  distinct  issue  is  taken  upon  one  deed 
in  a  deduction  of  title,  you  may  travel  back,  and  go  into 
other  parts  of  the  title,  I  should  have  wished  for  time 
to  consider.  It  is,  however,  wholly  unnecessary  to  say 
how  much  is  put  in  issue  by  this  distinct  allegation.  I 
shall  content  myself  with  saying,  that  the  deed  of  1818 
purports  only  to  be  a  conveyance  of  a  manor  with  the 
usual  accompaniments  and  appurtenances  of  a  manor, 
and  this  not  including  the  warren,  I  am  of  opinion  that 
the  defendant's  allegation  is  not  made  out. 

Judgment  for  the  plaintiff. 


(a)  Ante. 67 l,(a). 


(6)  Ante,  678. 
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The  King  v.  The  Justices  of  the  City  of  York.  ^^v^/ 

\sRESSWELL  had  obtained  a  rule  nisi  for  a  mandamus  A  company 
to  the  justices  for  the  city  of  York,  to  settle  and  allow  improvements 

certain    costs   and   expenses   incurred   by  Matthew  Gate-  m  a  town,  is 

.  empowered  by 

thorpe,  in  and  about  an  inquest  lately  held  for  assessing  the  statute  to  take 

damages  to  be  given  to  Gawthorpe,  for  a  certain  messuage  certain  lands 

.  .  &c«  upon  giv- 

and  hereditaments  required  to  be  taken  for  the  purposes  of  ing  notice  and 

3  &  4  Will.  4,  c.  lxii.,  for  (inter  alia)  improving  and  enlarge  ™9^tf0n?!!!" 

ing  the  market  places  within  the  city  of  York.     From  the  the  amount  of 

~.  .     .  i«ii  •  i  i   which  com- 

arndavits  upon   which  the  motion  was  made,  it  appeared  pensation,  if 

that  the  trustees  under  this  act  had  required,  for  the  pur-  not  "gf®^ 

.  upon,  is  to  be 

poses  of  the   act,  a  house  belonging  to  Gawthorpe,  (and  ascertained  by 

which  was  in  the  first  schedule  to  the  act,)  and  had  offered  ?Jury--ai\dlt 

"  is  provided 

him  680/.,  which   Gawthorpe  refused.     Upon  this,  a  jury  that  in  case 
was   summoned   under  section   28(a),   who   assessed  the  aSseJ3s7he 

value   of  the   premises   at  720/.     Gawthorpe   afterwards,  damages  at 

i  •        «/i\  i*i  i         ii^i  more  than 

under  section  31  (b),  applied  to  the  clerk  of  the  trustees  was  offered, 

the  company 

or  recompense  to  be  made  for  such  s  a    P1^ .       ° 
r  .         costs  ot  the 

messuages  &c,  to  be  ascertained  no/jcej  and 

by  a  jury  of  twelve  indifferent  men  precepts,  and 

of  the  city   or  county  of  York,  ofsiww- 

The  section  authorized  the  trus-  zoning  the 

.    .  ,      iury  and 

tees  to  issue  their  warrant  to  the  Ju.it'nesses>  and 

sheriff  to  summon  a  jury,  who  was  also  of  the  in- 
to  summon   accordingly,   and  to  quest,** — 

swear  twelve  men,  and  the  sheriff      Held,  that  a 

,  „  party  whose 

was  empowered  to  summon,  swear  r_  J  „ 
.       r  .         .  property  was 

and  examine  witnesses.     The  jury  assessed  at 

were  to  assess  the  value  of  the  more  than  the 

property  and  give  their  verdict  ac-  8um  offered, 

cordingly;  and  after  the  jury  had  w«s  entitled  to 

V-         j-        L      L     i  his  general 
given  their  verdict  the  shenft  was  C0StfJ  attend- 
to  order  and  adjudge  that  the  same  ing  the  trial, 
should  be  paid   for  the  premises  but  not  to  the 

according  to  such  verdict  or  in-  "P*11868  of 

...        ,.   ,      .  surveying, 

quisition  ot  the  jury. 

(b)  By  which  it  was  enacted, — 

that  in  case  any  jury  summoned 

to  assess  the  value  of  any  premises, 

should  give  a  verdict  or  assessment 

3  B 


(a)  By  which  it  was  enacted, — 
that  if  any  bodies  politic  or  corpo- 
rate $cc.,  or  any  other  person  or 
persons  whatsoever,  proprietors  or 
owners  of,  or  interested  in,  any 
messuages,  buildings,  &c.  men- 
tioned in  the  first  schedule,  or  any 
occupier  or  occupiers  of  any  mes- 
suages &c.  sustaining  any  loss  &c., 
should  for  the  space  of  ten  days 
next  after  notice  in  writing  from 
the  trustees  should  have  been 
given  to  him  or  them,  purporting 
that  such  messuages  &c,  were 
required  for  the  purposes  of  that 
act,  neglect  or  refuse  to  treat  and 
agree,  or  should  not  agree  for  the 
sale  thereof,  or  by  reason  of  ab- 
sence or  disability  should  be  pre- 
vented from  treating  and  agreeing, 
or  could  not  be  found  or  known, 
or  should  not  produce  a  clear  title, 
the  trustees  should  cause  the  value 
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1834.         to  pay  him  the  amount  of  his  attorney's  bill  of  costs  in 

~?^^      curred  upon  and  by  reason  of  the  inquest, — which  being 

v.  refused,  he,  on  the  13th  May,  1634,  attended  before  the 

^theUc[t°"f  magistrates  of  York  for  the  purpose  of  having   the  bill 

Yobk.        settled  and  allowed.     The  clerk  to  the  trustees  attended 

also  on  the  part  of  the  trustees,  and  denied  the  right  or 

power  of  the  justices  to  allow  any  of  the  costs  or  expenses 

contained   in  the  bill.     The  justices,   upon   hearing   this 

objection,  refused  to  settle  or  allow  the  bill  of  costs  and 

expenses,  or  any  part  of  it.     The  items  in  the  bill  were  for 

the  attorney's  own  attendances,  and  for  preparing  brief  &c., 


for  more  money,  as  a  satisfaction 
for  the  right,  interest  or  property 
of  any  person,  body  politic  &c.  in 
or  to  such  messuages  &c,  or  for 
any  such  damage  or  injury  as 
aforesaid  than  should  have  been 
offered  by  the  trustees  before  the 
summoning  or  returning  of  the 
jury  and  witnesses,  then  the  costs 
and  expenses  of  the  notices,  pre- 
cepts, and  of  summoning  and  re- 
turning the  jury  and  witnesses, 
and  also  of  the  taid  inquest,  (such 
costs  and  expenses  to  be  settled 
and  allowed  by  a  justice  of  the 
peace  for  the  said  city,)  should  be 
borne  and  paid  by  the  trustees 
out  of  the  money  arising  by  virtue 
of  that  act,  and  should  and  might 
be  recovered  by  the  persons  enti- 
tled thereto,  by  distress  and  sale  of 
the  goods  and  chattels  of  the  trus- 
tees or  their  treasurer,  (unless 
such  treasurer  should  pay  such 
costs  and  expenses)  under  a 
warrant  to  be  issued  for  that 
purpose  by  any  justice  of  the 
peace  for  the  said  city,  which 
warrant  any  justice  is  thereby  au- 
thorized and  required  to  issue 
.  under  his  hand  and  seal,  on  appli- 
cation made  to  him  for  that  pur- 


pose by  the  party  entitled  or 
claiming  to  receive  such  costs  and 
expenses.  But  if  any  such  jury 
should  deliver  a  verdict  or  assign- 
ment  for  no  more,  or  for  less  mosey 
than  should  have  been  offered  as 
aforesaid  by  the  trustees  before 
the  summoning  or  retarding  of 
the  jury,  then  one  moiety  of  the 
costs  and  expenses  aforesaid  should 
be  borne  and  paid  by  the  person 
or  persons,  body  politic  &o>,  with 
whom  the  said  trustees  shall  have 
had  any  controversy  and  dispute, 
and  should  be  recovered  in  the 
same  manner  as  any  penalties  or 
forfeitures  as  thereinafter  directed 
to  be  recovered,  and  the  other 
moiety  should  be  paid  by  the  trus- 
tees out  of  the  money  arising  as 
aforesaid,  and  to  be  recovered  by 
distress  and  sale  in  manner  afore- 
said; but  in  cases  where  parties, 
by  reason  of  absence  or  disability, 
should  have  been  prevented  from 
treating  or  agreeing,  such  costs 
should  be  paid  and  borne  by  the 
trustees  out  of  the  money  arising 
by  virtue  of  that  act,  and  be  reco- 
vered by  distress  and  sale  as  afore- 
said. 
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and  for  the  costs  of  the  surveyors  and  other  witnesses  at  1834.     . 

die  inquest.  N— ^/-^ 

From  the  affidavits  in  answer,  it  appeared  that  the  trus-  Vt 

tecs  had  immediately  after  the  inquest  paid  to  the  under-  ^e,Ju!,TICEfr 

sheriff  the  costs  of  holding  the  inquest,  viz.  for  precepts  York. 
and  summonses,  and  fees  to  bailiffs,  under-sheriff,  and  jury- 
men, and  incidental  expenses  of  holding  the  inquest. 

Sir  J.  Scarlett  and  Alexander  now  showed  cause.  The 
whole  question  turns  upon  the  meaning  of  the  words-  in  the 
3 1st  section  "  costs  of  the  said  inquest."  The  trustees 
eonlend  that  this  expression  includes  only  the  costs  of 
holding  the  inquest,  and  the  applicant  contends  that  it 
embraces  the  ex-parte  costs  of  the  successful  party.  If  the 
legislature  had  intended  that  the  trustees  should  pay  to  the 
party  recovering  more  than  had  been  offered  to  them,  the  ex- 
penses of  surveyors  and  of  witnesses,  attorneys  and  counsel, 
they  would  have  used  very  different  language,  such  as  "  all 
the  eosts  and  expenses  attending  the  inquiry."  But  in  this 
clause  certain  costs  are  specified,  so  as  to  exclude  other 
costs  which  are  not  particularly  named.  The  words  used 
are  "  costs  and  expenses  of  the  notices,  precepts,  and  of 
summoning  and  returning  the  jury  and  witnesses,  and  also 
of  the  inquest."  If  by  "  costs  of  the  inquest"  the  legisla- 
ture had  meant  to  include  all  the  costs  attending  or  con- 
nected with  such  inquest,  they  would  not  have  specified  the 
eosts  of  precepts,  and  of  summoning  the  jury  and  wit- 
nesses. Expressio  unius  exclusio  est  alterius.  The  costs 
of  the  inquest,  properly  speaking,  are  the  sheriff's  fees  and 
4he  expenses  of  the  jury.  [Littledale,  J.  The  statute  of 
Gloucester  (a)  says  only  that  the  demandant  may  recover 
against  the  tenant  the  costs  of  his  writ,  yet,  as  you  are  well 
aware,  that  has  been  held  to  extend  to  all  the  costs  of  the 
suit.  I  only  make  this  observation  to  show  that  words 
in  an  act  giving  costs  to  the  successful  party,  will  have  an 
extensive  meaning  put  upon  them.]     At  the  time  when  the 

(a)  6  Edw.  J,c.  1,  s.  2.  .     ; 

3  jj2 
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1834.         statute  of  Gloucester  was  passed,  acts  of  parliament  Mere 

Th   Kino      ver^  8^ort»  anc*   "  costs  of  the  writ"   might  well  be  held 

v.  to  mean  all  the  costs  of  the  suit, — but  now  the  legislative 

of  the  City  of  sty'e  *9  particularly  redundant.     Besides  which,  if  in  the 

York,        statute  of  Gloucester,  some  other  specific  costs  of  suit  had 

been  mentioned  in  addition  to  costs  of  the  writ,  the  Courts 

would  probably  not  have  extended  the  meaning  of  "  costs 

of  the  writ."     In  Cone  v.  Bozcles  (a)  it  was  held,  that  u  all 

statutes  that  give  costs  must  be  construed  strictly,"  for  that 

costs  are  in  the  nature  of  a  penalty.     As  such  they  are 

expressly  treated  in  the  30th  section  of  this  act.     Rex  v. 

Glastonbury  (b)  also  shows  that  the  Court  will  not  give 

costs  unless  the  title  to  them  be  clearly  established. 

Several  strong  arguments,  favouring  the  construction  which 
the  trustees  put  upon  these  words,  are  to  be  drawn  from 
other  parts  of  the  same  section.  When  the  jury  assess  the 
damages  at  less  than  was  offered  by  the  trustees,  each  party 
is  to  pay  a  moiety  of  the  costs,  not  his  own  costs,  but  a 
moiety  of  the  costs  generally.  If  by  costs,  is  meant  the 
costs  to  be  paid  to  the  under-sheriff  for  the  expenses  of 
holding  the  inquest,  the  provision  is  intelligible;  but  if  it 
means  all  the  costs,  including  the  costs  which  each  party 
separately  incurs,  it  is  difficult,  if  not  impossible,  to  under- 
stand the  enactment.  Again,  the  costs  are  to  be  settled 
and  allowed  by  some  justice.  It  can  hardly  be  supposed 
that  the  legislature  meant  to  impose  upon  a  magistrate  the 
duty  of  taxing  attorneys'  bills.  Again,  it  is  said  that  where 
a  person,  by  reason  of  absence  or  disability,  shall  have  been 
prevented  from  treating  and  agreeing,  such  costs  shall  be 
paid  by  the  trustees,  and  be  recovered  by  distress  and  sale. 
When  a  party  takes  no  steps  he  can  have  incurred  no  costs; 
therefore  it  is  clear  that  there  could  in  such  case  be  no 
costs  to  be  recovered  by  distress  and  sale,  except  the  costs 
which  are  payable  to  the  under-sheriff.  The  Court  will  not 
put  inconsistent  constructions  upon  the  same  expressions 
in  different  parts  of  the  same  section. 

(a)  1  Sail?.  204.  (6)  Ca.  temp.  Uardw.  355. 
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Cresswell  contra.  This  is  an  act  of  parliament  obtained  1334. 
at  the  instance  of  certain  speculators,  enabling  them  to  take  ^^v-^/ 
the  property  of  certain  inhabitants  of  York,  without  their  ev 
assent,  upon  merely  paying  such  a  compensation  as  a  jury  The  Justices 
may  think  sufficient.  It  is  to  be  considered  as  their  own  YorkI 
act,  and  ought  to  be  construed  most  strictly  against  them, 
so  that  they  must  show,  with  the  utmost  distinctness,  their 
right  to  any  advantage  which  they  claim  under  that  act. 
When  the  trustees  come  before  a  jury,  and  by  the  verdict 
of  that  jury  the  sum  which  they  have  offered  to  a  party 
whose  premises  they  require  for  the  purposes  of  their  act, 
is  declared  to  be  an  insufficient  compensation,  they  are  in 
the  situation  of  persons  who  have  lost  a  verdict;  and  why 
should  they  be  in  a  better  situation  as  to  the  payment  of 
costs  to  the  successful  party?  If  it  had  been  meant  by 
this  clause  in  the  act  to  impose  upon  the  trustees  the 
liability  to  pay  the  costs  of  holding  the  inquest,  there  was  no 
occasion  for  saying  that  the  persons  entitled  thereto  might 
recover  by  distress  and  sale.  It  would  have  been  sufficient 
to  say  that  such  costs  should  be  paid  to  the  sheriff.  Rex  v. 
Glastonbury  is  in  favour  of  the  applicant ;  for  Lord  Hard- 
ztricke, — though  the  Court  decided  that  in  that  case  they  would 
not  give  costs, — said,  that  if  the  party  were  entitled  to  any,  he 
was  entitled  to  the  whole  of  the  costs.  Every  statute  which 
gives  costs,  is  to  be  construed  liberally,  because  the  party 
succeeding  is  presumed  to  have  been  in  the  right.  Then 
with  regard  to  the  argument  that  expressio  unius  exclusio 
est  alterius: — suppose  a  statute  had  said  that  in  the  ordi- 
nary cases  of  actions,  the  successful  party  should  have  the 
costs  of  the  writ,  of  the  pleadings,  and  of  the  trial,  would  not 
that  have  been  sufficient  to  include  all  costs  ?  This  is  an 
analogous  expression.  It  has  been  argued  that  the  legisla- 
ture cannot  have  intended  that  the  magistrates  should  tax 
attorneys'  bills  of  costs.  They  are  not  required  to  do  it 
themselves*  They  may  refer  the  taxation  of  the  costs 
to  some  proper  officer,  as  is  done  in  all  the  Courts.  Then 
it  is  said  that  there  can  be  no  costs,  such  as  the  applicant 
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1834.         contends  are  intended  to  be  included  in  die  term,  in  cases 

~f^\?~^       where  a  party,  through  absence  or  disability,  has  been  pre- 

v.  vented   from   treating  or  agreeing,    but  it  by  no  means 

ofth Cn  of  ^°"ows  *nat  8UC'1  Partv  caunot  attend  the  inquest. 
York. 

Lord  Denman,C.  J. — The  dictum  in  Salkeld(a)'i8h*rd\y 

consistent  with  the  construction  which  the  Courts   have 

put  upon  the  statute  of  Gloucester.     In  a  case  of  this  sort, 

however,  I  am  clear  that  the  statute  ought  to  be  construed 

liberally  for  the  party  to  whom  the  costs  are  given.     It  is 

a  part  of  the  price  paid  by  the  trustees  for  the  great  powers 

which  are  giveu  to  them  by  the  act.     The  statute  gives 

the  costs  of  the  notices,  precepts,  and  of  summoning  the 

jury  and  witnesses,  and  also  of  the  inquest.     This  latter 

part   must    have   a   distinct   meauing    beyond   that   which 

precedes,  and  I  think  it  must  mean  all  the  costs  of  the 

inquest.      The  observations   which    have   been   made  on 

other  parts  of  the  act  do  not  appear  to  me  to  have  any 

direct  bearing  upon  the  question,  and  I  do  not  think  myself 

bound  to  reconcile  all  the  parts  of  the  act. 

Littlkdale,  J. — By  the  28th  section  it  is  provided 
that  the  sheriff  is  to  summon  and  impannel  a  jury,  and  to 
summon  and  call  before  the  jury  and  examine  upon  oath 
all  persons  who  may  be  thought  necessary,  as.  witnesses, 
touching  and  concerning  the  premises.  This  must  be 
considered  as  forming  part  of  the  inquest.  An  inquest  is  to 
be  taken  to  be  the  same  as  inquisition  (6).  When  a  record 
at  nisi  prius  is  returned  to  the  Court  out  of  which  it  issues, 
the  verdict  taken  is  denominated  an  "  inquisition." 

Taunton,  J. — I  do  not  think  that  the  question  in  this 
case  is  at  all  dependent  upon  decisions  as  to  costs  in  other 
cases.  At  common  law  there  were  no  oosts.  The  statute 
of  Gloucester  gave  costs  only  where  damages  were  reco- 

(a)  In  Cone  v.  Bowles,  supra,  688.      pleading,  wns  the  "  inquisitio"  of 
iP)  The  "  enquest"  of  the  French      the  Latin  record. 
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verecL     Here,  the  only  matter  to  be  determined  is,  what  is         1834. 

the  meaning  of  the  words  "  costs  of  the  said  inquest/'  as     Ji^^ 
.  -  The  King 

used  in  this  act.     I  think  this  must  mean  the  costs  of  the  v. 

trial  by  the  inquest,  like  the  costs  of  a  reference.     The    "j^ sCitv°of 

casta  of  counsel  and  other  costs  prayed  for,  ought,  I  think,        York. 

therefore  to  be  allowed. 

Lord  Dbnman,  C.  J. — We  think  that  the  expenses  of 
the  surveyor  in  surveying  ought  not  to  be  allowed. 

Rule  absolute. 


Bridges  v.  Blanchard. 
TRESPASS  for  breaking  and  entering  the  plaintiff's  close,  A.,  the  side  of 

whose  house 

being  a  garden  belonging  and  near  to  a  dwelling-house  of  adjoined  B.'s 
the  plaintiff,  and  prostrating  part  of  a  wall  of  the  plaintiff  J^jJJJ^ 
there  standing.   Plea :  first,  the  general  issue ;  secondly,  that  «  Before  the 
the  wall  was  wrongfully  erected  on  the  adjoining  close  of  the  r^nUs  put  on 
defendant,  and  that  he  entered  to  abate  it;  and  thirdly,  that  the  side  wall, 
the  defendant  was  possessed  of  a  dwelling-house  contiguous  p^  a  window 
to  the  close  in  which  &c,  in  which  dwelling-house  there  m  *{•  and  our 

.  workmen  say 

was  and  still  of  right  ought  to  be  a  certain  window,  through  it  can  be  fi- 
which  the  light  and  air  ought  to  have  entered,  and  still  of  JJJjJ^^ 
right  ought  to  enter  into  the  dwelling-house;  and  because  the  with  your  per- 
plaintiff  had  injuriously  and  wrongfully  erected  and  placed  ™fc  necessary* 
the  said  wall  in  the  said  close,  so  as  to  obstruct  and  darken,  ladder,  &c. 
and  because  the  same  did  obstruct  and  darken,  the  said  win-  doing  this  is, 
dow,  and  hinder  and  prevent  the  light  and  air  from  coming  tnat  *  8nould 

'  .        .  gain  a  more 

kito  and  through  the  said  window,    the  defendant  entered  cheerful  view 

of  the  com- 
mon, and  pass- 
ing otjects*  B.  replied,  "  You  are  welcome  to  place  a  ladder  in  my  grounds:"  Held, 
that  this  did  not  amount  to  a  licence  by  B.  to  A.  te  open  a  window  in  the  side  of  A.'s 
house;  aud  .therefore  that  A.  might  obstruct  the  window  by  an  erection  on  her  own  land. 
'  Whether  a  parol  licence  to  have  the  light  and  air  come  unobstracted  from  A.'s  land 
to  a  window  to  be  opened  in  B.'s  house,  which  adjoins  J.'s  land,  can  be  revoked  after 
the  window  has  been  opened,  quere. 

Whether  such  a  right  can  be  conveyed  by  parol  licence,  or  whether  it  is  an  ensemvnt 
which  lies  in  grant,  quare. 
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to  remove,  and  to  a  necessary  degree  knocked  down  the 

wall.     Replication  to  the  first  plea,  the  similiter :  and  as  to 
Bridges  r  ... 

v.  the  other  pleas,  de  injuria. 

Blawcbard.  Tnjs  acljon  was  trje<j  before  Alder  son,  J.,  at  the  last 
summer  assizes  for  Hampshire,  when  the  following  facts 
appeared:  — 

In  the  spring  of  the  year  1833,  the  plaintiff  and  the 
defendant  had  each  of  them  a  house  at  High  field,  near 
Southampton ;  the  defendant,  at  that  time,  occupying  his, 
but  the  plaintiff  not  entering  upon  the  occupation  of  her's 
until  the  summer  of  that  year.  In  front  of  the  plaintiff's 
house  was  a  garden  or  pleasure  ground,  coutiguous  to  which 
was  the  side  of  the  defendant's  house,  in  which  side  there 
had  hitherto  been  no  window.  In  the  month  of  April  or 
May,  the  defendant's  wife  wrote  to  the  plaintiff  the  follow- 
ing letter : — 

"My  dear  Madam, 
"  I  beg  to  apologize  for  trespassing  on  your  attention  just 
now  (a),  but  before  the  last  coat  of  paint  is  put  upon  the  side 
wall,  we  wish  to  place  a  window  in  it,  and  our  workmen  say 
that  it  can  be  finished  off  more  neatly  with  your  permission 
to  place  the  necessary  ladder,  &c.  The  motive  for  doing 
this  is,  that  I  should  gain  a  little  more  cheerful  view  of  the 
common,  and  passing  objects,  which  to  me  will  be  a  plea- 
sure,  being  so  much  a  prisoner  to  the  house,  from  my  still 
delicate  state  of  health,"  &c. 

To  which  the  plaintiff  returned  the  following  answer : 

"  My  dear  Madam, 
"  A  particular  engagement  this  evening  prevents  my  say- 
ing more  than  that  you  are  welcome  to  place  a  ladder  in  my 
grounds  near  your  house,  and  I  shall  be  obliged  to  you  if 
you  will  caution  the  workmen  to  be  careful  not  to  injure 
the  shrubs/'  &c. 

The  defendant  then  opened  a  window  in  the  side  wall  of 
his  house,  which  window  opened  a  view  into  the  plaintiff's 
garden  and  to  the  common  beyond. 

(a)  The  plaintiff  was  suffering  from  a  domestic  affliction. 
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The  plaintiff  subsequently  wrote  to  the  defendant's  wife         1834. 

as  follows:  v 

Bridges 

"  I  think  it  right  to  be  candid  with  you  in  expressing  my  v. 

regret  that  a  window  has  been  opened  at  the  side  of  your   B|*A1,CHAB2>« 
house  just  immediately  overlooking  my  premises  at  High- 
field  ;  it  cannot  be  otherwise  than  a  great  annoyance  to  me 
and  my  friends,  and  I  shall  leave  it  to  your  good  feelings  to 
judge  how  far  you  would  oblige  me  by  removing  it,"  &c. 

On  February  23,  1833,  the  plaintiff  wrote  the  following 
letter  to  the  defendant's  wife  : — 
"  Madam, 
"  As  I  conceive  you  are  fully  aware  of  the  very  great 
annoyance  your  window  overlooking  my  lawn  is  to  me,  you 
will  not  be  surprised  when  I  inform  you  that  my  intention 
is  to  shut  it  out  this  spring ;  but  before  I  begin  any  plan,  I 
should  wish  to  hear  from  you  if  there  is  a  probability  of  your 
removing  it.     Mrs.  Ludlow  named  to  me  a  few  weeks  ago, 
that  you  had  told  her  you  considered  the  window  would  not 
be  required  after  your  new  drawing-room  was  finished. 
This  leads  me  to  hope  that  you  do  intend  to  remove  it.  Let 
me  appeal  to  your  good  feelings,  when  you  reflect  on  the 
uuhappy  period  at  which  you  applied  to  me  for  permission 
to  place  a  ladder  in  my  grounds ;  when  my  mind  was  in  the 
utmost  state  of  excitement  from  the  very  severe  shock  it  bad 
received ;  being  also  quite  alone,  and  without  a  friend  to  ad* 
vise  with,  and  even  without  knowing  exactly  the  situation  in 
which  your  window  would  be  placed,  I  unfortunately  com- 
plied with  your  request,  wishing  to  oblige  you,  without  con- 
salting  in  the  least  degree  my  own  comfort  and  retirement, 
which  latter,  I  must  say,  is  indispensable  to  my  happiness*" 
The  defendant  refusing  to  stop  up  the  window,  the  plain- 
tiff caused  a  wall  to  be  erected  along  the  side  of  the  de- 
fendant's house.     Through  this  wall  the  defendant  made  a 
hole  opposite  his  window ;  and  this  was  the  trespass  in  respect 
of  which  the  action  was  brought.     It  was  contended  for  the 
defendant  that  the  correspondence  produced  was  evidence  of 
if  licence  granted  by  the  plaintiff  to  the  defendant  to  open 
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1834.         the  window  in  question;  but  the  learned  judge  being  of  a 
^^"^      contrary  opinion,  directed  the  jury  to  find  for  the  plaintiff, 
v.  (which  they  accordingly  did,  with  Is.  damages,)  and  gave  the 

Blahciia&p.  defendant  leave  to  move  for  a  nonsuit,  upon  the  question 
whether  the  letters  amounted  to  a  licence.  In  last  Mi- 
chaelmas term,  Follctt  obtained  a  rule  nisi  for  a  nonsuit,  or 
a  new  trial,  against  which 

Dampier,  and  Smirke,  now  shewed  cause. 
First  point :  I.  The  question  whether  a  parol  licence  to  open  the 

Whether  let-    winc|ow  was  granted  by  the  plaintiff  to  the  defendant,  arises 
ters  amounted         . 

to  a  parol        entirely  upon  the  two  first  letters  of  the  correspondence 
window? 0pCn  between  ibe  parties ;  and  it  is  submitted  that,  even  sup* 

posing  that  the  plaintiff,  in  her  reply  to  Mrs.  Blanchard's 
first  letter,  had  said  in  express  terms,  "  I  grant  you  all  thai 
you  request,"  it  would  not  have  amounted  to  a  licence  U 
nvtke  a  window.  Mrs.  BUtnchard's  request  was  to  place  a 
ladder  on  the  defendant's  ground, — not  to  make  a  window; 
and  the  plaintiff  in  her  reply  gave  no  more  than  was  asked 
from  ben  It  may  be  said  that  the  plaintiff  must  have 
known  with  what  view  the  defendant  requested  permission 
to  place  a  ladder ;  but  mere  knowledge  of  the  intention  is 
not  sufficient  to  make  a  concession  of  part,  amount  to  a 
concession  of  the  whole  of  that  which  the  party  intended 
to  do.  A  licence  should  be  in  clear,  plain,  and  unambi- 
guous terms.  Suppose  the  defendant  had  asked  for  the 
Joan  of  a  ladder  to  enable  her  more  conveniently  to  finish 
the  window,  and  the  plaintiff  had  granted  the  request,— 
could  that  have  been  construed  into  a  licence  to  make  the 
window  i  Assuming*  however,  that  knowledge  of  the  de- 
fendant's intentions  would  make  the  plaintiff's  letter  operate 
m  a  licence  to  make  a  window,  there  is  not  in  this  case 
evidence  of  sufficient  knowledge  to  bring  it  within  the  rule. 
Where  was  the  window  to  be  placed?  and  of  what  size 
and  form  was  it  to  be  ?  There  is  nothing  to  shew  that  the 
plaintiff  knew  these  particulars  of  the  defendant's  in- 
tentions J  and  for  any  thing  that  appearsj  she  might  have 
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supposed  that  the  window  was  intended  to  be  opened  in  a         t8S4. 
part  of  the  defendant's  house  where  it  would  not  be  an       ^v~"u' 
annoyance  to  her,  or  even  in  a  part  in  which  the  defendant  v* 

was  entitled  to  place  it  without  any  licence  from  the  do-  ■B*a*s*^*ds, 
fendant.  According  to  the  argument  on  the  other  side, 
this  is  a  licence  to  break  out  a  window  of  any  size  or  shape, 
or  in  any  part  of  the  defendant's  house.  When  this  rule 
was  moved  for,  considerable  emphasis  was  laid  upon  the 
phrase  in  a  subsequent  letter,  "I  unfortunately  complied 
with  your  request."  This  letter  is  equivocal,  and  is  at  most 
nothing  more  than  the  plaintiff's  construction  of  th^t  docu- 
ment which  the  Court  is  now  called  upon  to  construe. 

II.  Assuming  that  the  letters  did  in  fact  amount  to  a  Second  point : 
licence,  that  licence  was  revocable  and  had  been  revoked,  cence  revoca. 
There  is  no  general  rule  that  a  licence  executed  is  not  ble# 
countermandable,  Fentiman  v.  Smith  (a),  Doe  v.  WiUonfJb), 

Hex  v.  Horndon  on  the  Hill(c),  Bryan  v.  Whistler  (d), 
Licences  are  irrevocable  where  they  convey  a  certain  in* 
terest,  because  in  such  case  they  may  be  considered  as 
amounting  to  leases  or  grants,  Rex  v.  Winter  (e).  So,  where 
the  act  is  to  be  done  on  the  land  of  the  licensee  to  the 
nuisance  of  the  licensor, — is  permanent  in  its  nature, — and 
would,  but  for  the  licence,  have  given  the  licensor  a  ground 
of  action  against  the  licensee.  Of  this  nature  are  the 
tases  of  Winter  v.  Brockwell  (/),  laggins  v.  Inge  (g),  and 
Mason  v.  Hill  (A).  The  window  opened  by  the  defendant 
in  his  own  wall,  although  it  overlooked  the  plaintiff's 
grounds,  was  no  legal  nuisance,  and  therefore  the  licence 
does  not  come  within  this  class  of  cases. 

III.  The  licence,  to  be  valid,  should  have  been  by  deed)  Third  point: 
for  ia  effect  it  is  a  grant  of  an  easement  over  the  land  of  Jeed'naces- 
4k  licensor.     It  is  not  a  licence  to  the  defendant  to  open  sai7- 

(a)  4  East,  107.  (/)  8  East,  308. 

(b)  11  East,  56.  (£)  7  Bingh.  691;   5  Moore  & 
(fc)  4  Made  &  Sel w.  562.               Payne,  712;  infra,  696. 

(d)  2  Mann.  &  Ryl.  318;    8  (h)  3  Barn.  &  Adol.  304,  upon 
Barn.  &  Cressw.  288.                         the  first  argument;  and  ante,  il. 

(e)  2  Salk.  586.  747,  upon  the  second. 


Blahchard. 


696  CASES  IN  THE  KING's  BENCH, 

1854.        a  window  in  his  own  wall ;  for  that  he  might  well  do  without 
licence,  but  to  have  a  free  access  of  light  and  air  to  the  apcr- 
v.  ture from  the  plaintiffs  land.  The  proof  of  the  acquisition  of 

rights  to  a  free  access  of  air  and  light,  and  to  a  free  access  of 
water,  over  the  soil  of  another,  is  the  same.  A  right  to  the  free 
access  of  water  from  another's  soil  lies  only  in  grant,  and  a 
grant  must  be  by  deed;  Fentiman  v.  Smith(a)f  Hewtins  v. 
Shippam(Jb)9  Liggins  v.  Inge(c),  Wright  v.  Howard(d),  Ma- 
son v.HM(e)t  Aldred's  ca$e(f),  Barker  v.  Richardson  (g), 
Canham  v.  Fisk{h).      The  defendant  has  no  right  to  a  free 
access  of  light  over  the  plaintiff's  soil;   for  the  effect  of 
such  a  right  must  be  to  limit  the  plaintiff's  enjoyment  of 
her  own  freehold,  inasmuch  as  she  would,  by  that  right  in 
her  neighbour,  be  precluded  from  erecting  anything  on  her 
own  land  which  would  operate  to  obstruct  the  free  access  of 
light  and  air  to  his  window.     Such  a  right,  therefore,  to  be 
acquired  by  another,  must  be  given  by  the  party  whose  na- 
tural right  is  limited  by  it,  and  being  an  easement  over 
another's  land,  as  it  has  been  called  in  many  of  the  cases,  can 
be  given  only  by  grant,  or  acquired  by  such  length  of  user 
as  will  raise  a  presumption  of  a  grant.    There  are  cases  in 
which  it  has  been  held,  that  a  person  licensed  by  parol  to 
do  an  act  which  limited  another's  enjoyment  of  his  soil, 
cannot  afterwards  be  treated  as  a  trespasser]  Webb  v.  Pater- 
noster (i)f  Wood  v.  La1ce{Jc)9  Winter  v.  BrockwelHJ),  Liggins 
v.  Inge*      But  that  is  the   utmost  extent  to  which  these 
cases  go.     Besides,  Wood  v.  Lake  has  been  much  doubted; 
and,  as  was  observed  in  Hewlins  v.  Shippam,  the  absence  of 
a  grant  was  not  in  that  case  made  the  ground  of  an  objec- 
tion.    In  Winter  v.  Brockwell  the  licence  merely  amounted 
to  a  release  of  actions  for  a  nuisance  created  upon  the 
licensor's  own  soil.     In  Liggins  v.  Inge,  the  defendant,  by 

(a)  4  East,  107,  (/)  9  Co.  58. 

(b)  7   Dowl.  &   Ryl.    783;    5  (g)  4  Barn.  &  Aid.  579. 
Barn.  &  Cressw.  221.                             (h)  2  CrompL  &  Jerv.  128. 

(c)  Suprd,  695.  (•)    Palmer,  71. 
(</)  1  Sim.  &  Stew.  190.                      (k)  Sayer,  S. 
(c)  Supra,  695.                                     (Q   8  East,  308. 
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licence,  cut  down  his  own  bank,  and  made  a  weir  above  the         i8S4. 
plaintiff's  ancient  'mill,  so  that  less  water  than  formerly      ^^v-^ 
flowed  to  the  plaintiff's  mill ;  and  it  was  held  that  the  licen-  Vt 

sor  could  not  sue  the  licensee  for  continuing  the  weir.    The    Blancbard. 
opening  a  window  by  the  defendant  in  his  own  wall  is  not 
actionable;  therefore  no  licence  would  be  requisite  to  au- 
thorize that ;  and  therefore  these  cases  do  not  apply.     It 
may  be  objected  that  it  would  appear,  from  the  reasoning 
in  Liggins  v.  Inge,  that  the  plaintiff  in  this  case  may  be  said 
to  have  relinquislied  her  right  to  the  surplus  flow  of  light 
and  air  to  the  defendant,  by  permitting  the  defendant  to 
open  this  window.     But  supposing  that  this  were  so,  the 
case  of  Liggins  v.  Inge  is  controlled  by  that  of  Mason  v. 
Hill;  and  it  may  be  answered  that  the  question  is  not  whe- 
ther the  plaintiff  has  relinquished  her  exclusive  right  to  the 
light  and  air,  for  that  she  never  possessed,  but  whether  she 
has  relinquished  her  right  to  erect  upon  her  own  land  that 
which  would  prevent  the  free  access  of  it  to  the  defendant's 
window, — whether,  in  fact,  she  has  relinquished  her  right 
to  the  exclusive  enjoyment  of  her  own  freehold,  in  favour  of 
another.    In  Thomas  v.  Sorrell  (a)  it  is  said,  "  A  dispensa- 
tion or  licence  probably  passeth  no  interest,  nor  alters  or 
transfers  property  in  any  thing,  but  only  makes  an  action 
lawful,  which  without  it  bad  been  unlawful."     In  Moore  v. 
Raw$on{b)r  Littledale,  J.,  said,  that  the  right  to  insist  upon 
the  non-obstruction  and  non-interruption  of  light  and  air, 
arises  by  a  covenant  not  to  interrupt  the  free  use  of  the 
light  and  air.     Now  here  there  is  no  pretence  for  saying 
that  there  has  been  any  covenant.     When  a  party  has  ex- 
pressly agreed  by  parol  not  to  obstruct  a  window  to  be 
opened  by  another,  who  acts  upon  this  agreement,  a  Court 
of  Equity  will  entertain  the  case,  and  enforce  the  perform- 
ance of  the  agreement,  because  the  parties  have  no  remedy 
at  law.    Possibly  the  breach  of  such  an  agreement  by  the 
licensor  might  form  the  ground  of  an  action  at  law,  but  the 
agreement  could  give  no  iudefeasible  right  to  the  free 
access  of  light  and  air. 

(«)  Vangh.  351.  (6)  S  Barn.  &  Cressw.  339. 
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Follett  and  Sewell,  contrsl.  The  defendant  must  est*. 
blish  two  propositions;  first,  that  the  plaintiff  did  consent; 
and  secondly,  that  that  consent  is  irrevocable. 

I.  Under  all  the  circumstances,  it  is  impossible  to  say 
that  the  plaintiff  was  not  aware  that  a  window  was  intended 
to  be  opened  on  that  side  of  the  defendant's  bouse  which 
adjoined  her  own  land.  She  knew  the  object  for  which  the 
window  was  opened,  and  she  is  asked  to  allow  the  work* 
men  to  go  into  her  grounds  for  the  purpose  (as  she  mast 
have  understood)  of  opening  the  window.  From  the  plain- 
tiff's subsequent  letters,  it  is  quite  plain  that  she  knew  that 
the  defendant's  object  in  asking  permission  to  place  a  ladder 
on  her  grounds  was,  that  a  window  might  be  opened; 
which  window,  when  opened,  would  overlook  those  grounds. 
There  really  can  be  no  doubt  but  that  the  plaintiff  gave  the 
defendant  a  licence  to  open  the  window. 

III.  But  it  is  said  that  permission  to  open  a  window 
amounts  to  nothing,  as  any  one  may  do  that  in  his  own  house 
without  licence  from  his  neighbour ;  and  that  such  permissioa 
might  be  rendered  nugatory  by  building  upon  the  land  of 
the  licensor!  unless  there  be  a  grant  by  deed  of  the  right  to 
have  the  light  and  air  free  from  obstruction,  which  right, 
it  is  said,  is  au  easement.  Such  a  right  is  not  an  easement. 
Jjigbt  and  air  are  communis  juris,  in  which  no  one  has  any 
property,  and  which  therefore  no  one  can  grant*  A  person 
who  opens  a  window  takes  the  light  and  air  asjirst  occu- 
pant, and  by  twenty  years'  enjoyment  acquires  a  right  to 
insist  upon  their  not  being  obstructed  by  any  building  on 
his  neighbour's  land.  A  right  to  be  acquired  in  such  a 
manner  cannot  be  said  to  be  an  easement  on  the  land  of 
another.  The  judgments  of  Littledale,  J.  in  Moore  v. 
JRawson,  and  of  Tindal,  C.  J.  in  Liggins  v.  Inge,  both  sup- 
port this  definition  of  the  nature  of  this  right.  Allusion 
has  been  made  to  the  word  "  covenant79  used  by  Mr. 
Justice  Littkdale  in  Moore  v.  Rawson.  [Littledale,  J.  I 
did  not  mean  that  any  parol  agreement  was  sufficient.  I  used 
the  word  "  covenant"  as  meaning  in  effect  the  same  thing  as 
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P  grant*"    A  covenant  not  to  obstruct  the  light  and  air  is  in        18S4. 
effect  the  same  thing  as  a  grant.     But  1  thought  that,  tech*      s«^v^/ 
nically  speaking,  "  grant"  was  not  the  correct  expression  9m 

in  such  a  case.]  The  question  is,  whether  the  consent  Blawchaid. 
should  be  by  deed.  The  distinction  is  this : — where  I  con- 
tent to  the  doing  of  an  act  upon  my  land  irrevocably,  a 
deed  is  necessary;  but  where  the  act  is  to  be  done  upon 
the  land  of  the  party  to  whom  the  consent  is  given,  a  licence 
by  parol  is  sufficient,  for  in  such  case  no  easement  upon 
the  land  of  the  consentor  is  conveyed.  This  distinction  is 
laid  down  in  the  very  elaborate  judgment  of  this  Court  in 
Hevdins  v.  Shippam.  In  Liggins  v.  Inge  the  same  dis- 
tinction was  taken,  and  Tindal,  C.  J.,  after  using  many 
arguments,  which  are  in  favour  of  the  defendant's  claim, 
puts  this  case: — Suppose  A.  authorizes  B.  by  express 
licence  to  build  a  house  on  B.'s  own  land,  close  adjoining 
to  the  windows  of  A.'s  house,  so  as  to  intercept  part  of  the 
light,  could  he  afterwards  compel  B.  to  pull  the  house 
flown  again,  simply  by  giving  notice  that  he  countermanded 
the  licence?  The  same  reason  which  would  prevent  a 
party  from  bringing  an  action  for,  or  abating  as  a  nuisance, 
thai  which  had  been  erected  with  his  consent,  must  also 
prevent  bis  rendering  it  nugatory  by  building  before  it. 
Mason  v.  Hill  has  been  referred  to  as  in  some  degree 
shaking  the  authority  of  this  case,  but  so  far  is  that  from 
being  the  case,  that  on  the  contrary  it  confirms,  it.  Doe  v. 
Pye  (a),  Neale  v.  Parkin  (6),  and  Doe  v.  Allen  (c),  shew 
that  the  consent  of  a  party  to  the  doing  of  an  act,  to  which 
he  was  entitled  to  object,  may  be  presumed  from  the  mere 
fact  of  his  knowing  what  was  going  forwards,  and  making 
no  objection. 

IV,  Where  a  licence,  revocable  at  first,  has  been  acted  Fourth  point: 
upon  and  expense  incurred,  it  is  no  longer  liable  -to  be  re-  #E*Penses 
voked,  unless  where  the  act  is  to  be  done  upon  the  land  of 
the  consentor,  and  the  consent  is  not  by  deed. 

(a)  1  Esp.  N.  P.  C.  363.  (c)  3  Taunt.  78. 

(*)  Ibid.  SS8. 
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1834.  Lord  Denman,  C.  J. — This  case  has  been  argued  with 

„    *  very  great  research,  but  it  is  not  necessary  to  enter  into  the 

Bridges 

Vm  questions  whether  the  licence  should  have  been  by  deed,  or 

Blanchard.  whether  it  was  revocable,  as  we  think  that  in  point  of  fact 
no  consent  was  given,  so  as  to  authorize  the  pulling  down 
of  the  wall  by  the  defendant.  The  consent  ought  to  be 
distinctly  and  clearly  expressed.  None  sucb  was  here 
given.  As  this  was  taken  by  common  consent  to  be  a 
question  on  the  construction  of  these  letters,  for  the  judge 
at  the  trial,  we  must  dispose  of  the  case  on  the  question 
reserved.  The  first  of  the  letters  is  as  follows,  (here  his 
lordship  read  Mrs.  Blanchard's  first  letter).  This  letter 
certainly  does  not  imply  that  any  licence  to  open  the  win- 
dow had  been  previously  given,  nor  does  it  appear  to  ask 
consent  to  any  thing  beyond  the  placing  of  a  ladder  on  the 
plaintiff's  grounds.  It  may  be  very  true,  that  if  the  plain- 
tiff had  cautiously  considered  every  word  of  this  letter,  she 
might  have  discovered  an  intention  to  make  a  window. 
But  there  is  nothing  to  shew  that  the  intention  did  appear 
to  her.  The  extent  of  the  request,  in  terms,  is  to  place  i 
ladder  on  the  plaintiff's  ground,  and  her  answer  was  merely 
a  permission  to  do  so.  There  is  not  in  this  correspond- 
ence, any  such  particular  consent  to  the  act  of  opening  the 
window,  as  I  think  is  required.  There  is. another  letter, 
which  was  written  by  the  plaintiff  at  a  subsequent  period, 
from  which  it  is  argued  the  necessary  covenant  may  be 
imported.  1  think  that  it  can  not.  That  which  occurred 
subsequently  to  the  transaction  itself,  is  in  my  opinion 
wholly  immaterial. 

I  would  observe  that  there  is  some  doubt  as  to  the  suffi- 
ciency of  the  pleadings  (a). 

Littledale,  J. — It  is  referred  to  us  to  determine  the 
question  of  law  upon  the  construction  of  these  letters,  and 
it  appears  to  us  that  these  letters  do  not  import  a  licence. 
All  that  was  asked  in  the  first  letter,  was  permission  to 

(a)   Upon  special  demurrer  it      third  plea  should  have  shewn  in 
might  have  been  objected  that  the      what  manner  the  right  arose. 


Bridges 

v. 
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place  a  ladder.  It  is  possible  that  Miss  Bridges  did  not  1834. 
know  her  legal  rights,  although  perhaps  she  ought  to  have 
known  then).  However  that  may  be,  Mrs.  Blanchard  did 
not  ask  for  more  than  permission  to  place  a  ladder,  and  to  Br-ANC»ARD- 
that  only  was  consent  given.  From  the  first  two  letters  no 
licence  can  be  inferred.  Then  it  is  said  that  the  subse- 
quent letter  shews  that  she  really  had  originally  given  con- 
sent to  Mrs.  Blanchard'*  having  the  air  and  light  to  come 
in  at  the  window.  I  do  not  think  that  she  at  all  admits 
that  she  had  granted  such  a  permission.  She  admits  that 
she  had  "  unfortunately  complied  with  Mrs.  Blanchard's 
request"  but  that  request  was  merely  to  place  a  ladder. 
It  appears  to  me  that  the  whole  question  rests  on  the  first 
two  letters. 

It  is  not  necessary  for  us  to  discuss  the  other  points 
which  have  been  raised. 

Taunton,  J. — There  is  no  necessity  to  enter  upon  the  dis- 
cussion of  the  general  nature  of  easements,  licences,  grants, 
or  revocations  of  licences,  or  of  those  things  which  must  be 
given  by  parol  licence,  and  those  which  lie  in  grant, — which 
has  been  argued  at  such  length  and  with  such  a  prodigious 
number  of  cases.  The  only  question  is,  whether  there  was 
a  licence;  and  that  question  depends  on  the  first  two  letters 
of  the  correspondence;  and  I  am  clearly  of  opinion  that 
no  licence  or  assent  to  make  a  window  was  conveyed  by 
the  letter  of  the  plaintiff.  The  letter  says,  "  our  workmen 
say  that  it  (the  window)  can  be  finished  more  neatly  with 
your  permission  to  place  a  ladder."  And  the  motive  is  cer- 
tainly stated  in  the  letter  to  be,  that  Mrs.  Blanchard  may 
obtain  a  more  cheerful  view ;  so  that  it  certainly  implied  that 
it  was  intended  to  open  a  window;  but  still  the  only  request 
is,  that  the  plaintiff  should  assent  to  the  ladders  being  placed 
upon  her  land.  The  answer  is,  "  you  are  welcome  to  place 
a  ladder  in  my  grounds."  Both  the  request  and  the  assent 
were  io place  a  ladder.  The  circumstance  of  the  defendant's 
having  the  ulterior  object  of  obtaining  a  prospect  by  open- 
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1834.        ing  a  window,  cannot  be  considered  as  operating  to  make 
B  the  plaintiff's  letter  amount  to  a  consent  to  the  making  of 

v.  the  window.     The  plaintiff  could  not  be  apprised  of  the 

length!  the  breadth,  the  width,  or  the  precise  situation  of 
the  window.  She  might  have  serious  objections  to  a  win* 
dow  of  one  size  and  in  one  place,  and  not  to  one  of  another 
size  or  in  another  situation.  All  that  appears  by  the  letter 
is,  that  it  was  intended  to  open  a  window  on  that  side  of 
the  defendant's  house  which  adjoins  the  grounds,  and  that 
it  was  to  look  upon  the  common.  It  does  not  at  all  appesr 
that  the  plaintiff  was  apprised  of  the  particulars.  Tbe 
subsequent  letter  docs  not  shew  that  the  plaintiff  had  given 
permission  to  open  the  window,  or  that  she  knew  the  par* 
ticulars  respecting  the  window  intended  to  be  opened. 

It  is  not  necessary  to  consider  whether  the  subsequent 
letter  amounted  to  a  countermand.  I  am  disposed,  how- 
ever, upon  the  authority  of  the  case  of  Liggins  v.  Inge(a\ 
to  think  that  if  the  licence  had  been  granted,  that  which 
took  place  between  these  parties  could  not  have  operated 
as  a  countermand. 

Williams,  J. — I  am  also  of  the  same  opinion;  and  I 
think  it  perfectly  clear  that  the  letters  contain  no  licence  for 
the  making  of  the  window  in  question. 


Rule  discharged. 


(a)  Suprd. 
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Collins  v.  Carnegie. 

CASE  for  words.    The  first  four  counts,  after  an  induce-  A  person 
meot  stating  that  the  plaintiff  was  a  physician  and  exercised  tor  of  Medi- 

the  profession  of  a  physician  at  Wimborne,  Dorsetshire. —  £lne  \?  a . 

r   jii  f  Scotch  univer- 

charged  the  words  to  have  been  spoken  of  and  concerning  sity  cannot 

the  plaintiff  in  his  profession  of  a  physician,  and  of  and  £™sidan*in 
concerning  the  plaintiff  as  not  being  a  physician,  nor  legally  England,  un- 
entitled to  exercise  or  practise  physic  in  England,  and  of  by  the  College 
and  concerning  the  plaintiff  as  being  guilty  of  imposture  of  Physicians. 

,  ••  i  ••  i      •  •    ,    •  i.  .  .         A  fortiori, 

by  exercising  and  practising  physic,  and  being,  from  his  where  the  de- 
character  and  conduct,  unfit  to  be  employed,  trusted,  or  W  is  granted 

.  .  r    j     9  *         without  resi- 

consulted  in  his  said  profession.     The  words,  as  laid  in  these  dence. 

several  counts,  contained  a  denial  of  the  plaintiff's  beiug  of ^Sct  d°n 

entitled  to  practise  as  a  physician  (a).  for  words 

The  fifth  count  alleged,  that  the  plaintiff  was  a  physician,  p]aintiff°as  a 

•  •         •  • 

and  surgeon  and  man-midwife,  and  had  used  and  exercised  physician,  im- 
such  professions,  and  charged  the  words  laid  in  that  count  nial  that  the 
to  have  been  spoken  of  the  plaintiff  in  his  professions  of  a  plai"tiffisduly 

r  r  r  qualified  to 

physician,  surgeon,  and  man-midwife.  practise  as  a 

The  sixth  count  charged  the  words  laid  in  that  count  to  fe^ffmiwt6 
have  been  spoken  of  the  plaintiff  in  his  profession  of  a  man-  under  the  ge- 
midwife.    Plea:  Not  guilty.  prove  "he  m- 

ducement  in 

At  the  trial  before  Alderson,  J.,  at  the  last  Dorsetshire  the  declara- 
snmmer  assizes,  the  words  laid  were  proved,  and  were  admit-  that' the  plain 
ted  to  be  actionable,  supposing  them  to  have  been  spoken  of  tiff  had  exer- 

(•)    The  words,    as    laid  and      have  inquired  at  the  different  col-  was  a  physi_ 
proved,  were  to  this  effect :  "  Jo-      leges :  he  is  a  quack,  an  impostor,   cian,and  shew 

seph  Collins  is  no  Doctor,  for  I      a  whoremonger,  and  a  drunkard."  not  only  that 

he  practised  as 
a  physician,  but  also  that  he  practised  lawfully. 
A  person,  being  previously  a  stranger  to  the  place,  goes  to  a  town  which  is  the  seat 
of  a  university,  ana  is  told  that  a  certain  building  is  the  college,  that  a  certain  person 
whom  he  sees  in  it  is  the  librarian,  and  this  person  shews  him  a  seal  in  his  custody, 
which  he  states  to  be  the  seal  of  the  university,  and  produces  a  book  which  he  states 
to  be  the  Book  of  Acts  (statute  book)  of  the  university,  and  such  person  compares 
such  seal  with  the  seal  upon  a  diploma,  the  genuineness  of  which  is  in  question,  and 
makes  a  copy  (which  is  duly  examined)  from  such  Book  of  Acts  of  an  entry  of  an  act 
conferring  the  degree  of  M.D. :  Held,  that  the  diploma  is;  uffici en tly  authenticated, 
and  the  act  conferring  the  degree  properly  proved. 

3c2 
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the  plaintiff  in  the  several  professions  of  physician,  surgeon 
and  man-midwife.     Upon  the  first  five  counts,  the  struggle 
was  as  to  the  sufficiency  of  the  proof  of  the  plaintiff's 
possessing  the  character  of  a  physician  quali6ed  to  practise 
as  such  in  England.    The  evidence  given  by  the  plaintiff 
in  support  of  the  allegation  in  the  declaration  of  his  being 
a  physician,  was  as  follows : — He  had  been  for  some  years 
in  practice  as  a  physician  at  Wimborne,  though  he  also 
acted  as  an  apothecary  in  dispensing  medicines.  In  addition 
to  the  evidence  of  acting  as  a  physician,  the  plaintiff  pro- 
duced an  instrument  purporting  to  be  a  diploma  from  the 
University  of  St.  Andrew's,  Scotland ;  aud  in  order  to  prove 
the  authenticity  of  such  diploma  he  called  a  witness,  who 
stated,  that  he  had  lately  been  to  St.  Andrew's,  taking  with 
him  the  diploma,  where  he  bad  seen  three  of  the  professor) 
of  the  university,  (one  of  them  being  the  librarian,)  who  bad 
acknowledged  that  certain  of  the  signatures  to  the  diplomi 
were  their  genuine  signatures;   that  the  librarian  shewed 
him  the  university  seal,  which  corresponded  exactly  with  die 
impression  on  the  diploma;  and  that  he  had  shewn  him  the 
Book  of  Acts  of  the  University,  from  which  the  witness 
made  a  copy  (which  was  duly  examined  there)  of  an  entry 
of  an  act  conferring  the  degree  of  Dr.  of  Medicine  on  the 
plaintiff.     It  appeared  on  the  cross-examination  of  this  wit- 
ness, that  he  had  not  known  the  university  of  St.  Andrew's 
until  he  went  to  it  for  the  purpose  of  obtaining  the  abore 
evidence,  that  he  had  not  been  previously  acquainted  with 
the  librarian  or  the  other  professors,   that  he  had  never 
before  seen  the  seal  or  the  Book  of  Acts;  and  that  bis 
belief  that  the  place  which  he  had  visited  was  the  university 
of  St.  Andrew's,  that  the  persons  whom  he  had  seen  were 
the  librarian  and  professors  of  the  university,  that  the  seal 
was  the  university  seal,  and  that  the  book  from  which  he 
had  copied  the  entry  was  the  Book  of  Acts  of  the  university, 
was   founded  entirely  upon  information  received  on  that 
occasion  from  various  persons.  The  plaintiff,  it  appeared, bad 
never  resided  in  the  university,  or  gone  through  any  course  of 
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study  there;  and  he  had  not  been  licensed  by  the  College         1834. 
of  Physicians.     The  defendant  objected,  that  the  evidence 
of  the  plaintiff's  having  acted  as  a  physician  was  insufficient  v. 

to  support  the  counts  ;  that  the  evidence  given  as  to  the  Carneuie- 
authenticity  of  the  diploma  was  insufficient,  as  being  founded 
upon  hearsay  only ;  and  that  supposing  the  evidence  of  the 
authenticity  of  the  diploma  to  have  been  sufficient,  the  pos- 
session of  a  diploma  from  a  Scotch  university  did  not  entitle 
the  plaintiff  to  practise  as  a  physician  in  England.  Under 
the  sixth  count  evidence  was  given  of  the  plaintiff's  having 
acted  as  a  man-midwife.  The  learned  judge  told  the  jury 
that  he  thought  the  evidence  of  the  plaintiff's  having  acted 
as  a  physician  was  sufficient  prima  facie  evidence  of  his 
possessing  that  character,  and  of  his  having  been  duly 
licensed  to  practise  as  such  in  England,  if  such  licence 
were  necessary,  but  he  left  this  evidence  to  the  jury  in  con- 
junction with  the  diploma,  and  the  copy  of  the  entry  in  the 
Book  of  Acts,  the  authenticity  of  which  he  considered  to 
have  been  established,  and  which,  he  told  them,  (hsesitanter,) 
authorized  the  party  to  whom  it  was  granted,  to  practise  as 
a  physician  in  England,  without  a  licence  from  the  College 
of  Physicians.  His  lordship  also  directed  the  jury,  that 
evidence  of  the  plaintiff's  having  acted  as  a  man-midwife, 
was  sufficient  to  authorize  them  to  give  a  verdict  on  the 
siath  count ;  and  he  requested  them,  if  they  thought  that 
the  plaintiff  had  sustained  damages  in  both  professions  by 
reason  of  the  slander,  to  separate  the  damages  sustained  in 
the  two  capacities.  The  jury  found  for  the  plaintiff,  and 
assessed  the  damages  separately,  those  found  upon  the  sixth 
count  being  10/.  In  last  Michaelmas  term  Coleridge,  Serjt., 
pursuant  to  leave  reserved  to  him  at  the  trial,  moved  for  a 
rule  to  shew  cause  why  the  damages  should  not  be  reduced 
to  10/.,  by  entering  a  verdict  for  the  plaintiff  on  the  last  count 
onJyj  and  for  the  defendant  upon  the  other  issues. 

first  point : 

Barstow  now  shewed  cause.     The  evidence  of  the  plain*  Wither  evi- 

.  deuce  of  acting 

tiff's  having  acted  as  a  physician,  is  prima  facie  evidence  of  as  a  physician 

sufficient. 
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right  to  do  so.  it  lay,  therefore,  011  the  defendants  to 
shew  by  evidence,  that  the  plaintiffs  did  not  legally  doskm 
that  character.  The  declaration  proceeds  simply  on  the 
fact  of  the  defendant's  having  practised  as  a  physician. 
[Lord  Deuman,  C.  J.  leu  set  up  the  Scotch  diploma.] 
The  plaintiff  unnecessarily  gave  evidence  of  it.  In  2  Siarkit 
on  SJander(a)  it  is  said,  that  where  a  plaintiff  avers  gene- 
rally that  he  filled  any  particular  situation  or  office,  in  whidi 
he  has  been  calumniated,  or  that  he  exercised  any  particular 
profession  or  business,  it  is  sufficient  to  give  general  evi- 
dence of  his  having  acted  in  that  office  or  situation,  or  of  W 
having  exercised  that  particular  profession  and.  carried  at 
that  trade  or  business ;  and  then  the  author  puts  Use  case  of 
a  declaration  for  slander,  alleging  that  the  plaintiff  was  s 
tmagutrate  or  peace  officer,  for  which  he  cites  the  opimie*  tf 
Buittr,  J.,  in  Btrryman  v.  Wise  (6);  and  that  of  a  deck- 
ration  alleging  that  the  plaintiff  was  an  attorney  of  sucks 
Court,  for  which  he  cites  the  case  of  Berrymmn  v.  Vfim. 
Afterwards  it  is  added,  that  it  has  been  doubted,  whether, 
uuder  an  allegation  that  the  plaintiff  was  at  the  tune  of  the 
alleged  slander  a  physician,  it  was  necessary  to  produces 
diploma,  and  the  judges  of  the  Court  of  C.  B.  were,  in  dw 
case  of  Smith  v.  Taylor  (c),  equally  divided  upon  this  questiaa. 
[Lord  Denman,  C.  J.  In  Pickford  v.  Gulch,  cor.  Buiter.i-, 
at  the  Dorchester  summer  assizes,  1787,  which  was  m 
action  for  calling  the  plaintiff  a  quack,  that  learned  judge 
held,  that  the  diploma  ought  to  be  produced,  although  tat 
allegation  in  the  declaration,  as  to  the  profession  of  the  plain- 
tiff, was  only  that  the  plaintiff  had  used  and  exercised  lac 
profession  of  a  physician.  Here,  however,  the  two  kinds  of 
evidence,  namely,  that  of  the  diploma  and  of  the  practising, 
were  left  together  to  the  jury.  It  may  be,  that  they  were 
satisfied  with  the  diploma  and  did  not  consider  the  practising; 
therefore  we  cannot  know  whether  that  was  sufficientlj 
proved.] 

(o)  Page  2.  (<■)  1N.R.1M. 

(*)  4  T.  R.  360. 
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The  diploma  itself,  it  is  submitted,  is  sufficient.     Aloises        1834. 
v.  Thornton  went  off  entirely  upon  the  ground  that  there      ^^^ 
was  no  sufficient  evidence  of  the  authenticity  of  a  diploma  v. 

of  St*  Andrew's.     If  a  Scotch  diploma  was  useless,  why     Carnegie. 
did  the  Court  enter  so  much  at  length  into  the  question  as  Qualification 
to  the  evidence  of  its  authenticity  i     Their  impressions  to  practise  as 
clearly  most  have  been,  that  the  diploma,  if  proved,  was  inland  by 
sufficient.    In  Smith  v.  Taylor  (a),  Sir  Jag.  Mansfield.  C.  J .,  virt°ue,  of\  a 

•J       «       •  1_  •  ' 1_    C  .         _.        '        1_  1.  '        SC°tCh  dl" 

said,  "  since  the  union  with  Scotland,  it  has  been  consi-  pioma. 
dered,  though  I  do  not  exactly  know  upon  what  ground, 
that  a  degree  conferred  by  a  Scotch  university  is  of  the  same 
effect  as  a  degree  conferred  by  the  universities  of  Oxford 
or  Cambridge ;"  and  then  proceeds  in  a  manner  that  shows 
that  he  considered  that  the  general  understanding  ought 
not  to  be  disturbed.  The  other  judges,  two  of  whom 
differed  from  Sir  Jas.  Mansfield  upon  the  point,  as  to  whe- 
ther, under  the  declaration  in  that  case,  it  was  necessary  to 
give  any  direct  evidence  of  the  plaintiff's  being  a  physician, 
appear  to  have  agreed  with  him  upon  the  question  as  to 
the  sufficiency  of  a  Scotch  diploma.  Rooke,  J.,  clearly 
thought  that  there  was  no  difference  in  this  respect  between 
English  and  Scotch  universities.  In  no  case  has  the  College 
of  Physicians,  since  the  union  of  England  and  Scotland, 
taken  any  proceedings  against  persons  for  practising  in  Eng- 
land as  physicians  with  Scotch  diplomas. 

With  regard  to  the  evidence  of  the  authenticity  of  the  Third  point : 
diploma,  it  is  submitted  that  it  was  abundantly  sufficient.  auVtnenticity  of 
It  goea  much  farther  than  the  evidence  given  in  Moists  v.  diploma. 
Thornton(b). 

Coleridge,  Serjt.,  contrA.  The  second  point  is  the  most  Second  point. 
material;  and  here  the  question  turns  entirely  upon  the 
acts  of  parliament  relating  to  the  subject.  These  are,  3 
Hen.  8,  c.  11,  sections  1  and  3,  and  14  &  15  Hen.  8,  c.  5, 
section  3.  In  the  act  of  14  &  \5  Hen.  8,  which  particu- 
larly relates  to  physicians  practising  out  of  London,  the  only 
persons  exempted  from  examination  are,  Graduates  (if  Qr- 

(o)  1N.R.  196.  (6)  8  T.  R.  S03. 
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ford  and  Cambridge,  who  have  accomplished  all  things  for 
their  form  without  any  grace.  Yet  at  the  time,  as  history 
testifies,  a  large  majority  of  the  physicians  were  men  edu- 
cated at  colleges  on  the  continent,  as  Padua,  Bologna,  and 
Leyden  (a).  With  regard  to  the  observation,  that  there  is 
no  case  in  which  the  College  of  Physicians  have  brought  an 
action  against  a  person  practising  as  a  physician  in  England 
with  a  Scotch  diploma,  and  without  a  licence  from  the  Col- 
lege of  Physicians,  it  is  to  be  remembered,  that  the  power 
of  the  college  to  bring  actions  only  exists  in  the  case  of 
persons  practising  without  a  licence  within  London  or  a 
precinct  of  seven  miles  around  it ;  College  of  Physicians  r* 
Levett(b),  College  of  Physicians  v.  Dr.  West(c).  The 
only  question  that  can  arise  is,  whether  the  act  of  Union (rf) 
contains  any  article  by  which  the  exception  in  14  &  15 
Hen.  8,  in  favour  of  graduates  of  the  universities  of  Oxford 
and  Cambridge  is  extended  to  the  Scotch  universities ;  and 
it  is  confidently  submitted,  that  nothing  in  that  act  can 
have  the  effect  contended  for.  The  only  part  which  relates 
to  the  Scotch  universities,  is  article  25,  embodying  an  act 
of  the  parliament  of  Scotland,  "  For  securing  the  Protestant 
Religion  anil  Presbyterian  Church  Government,  within  the 
Kingdom  of  Scotland ;"  and  all  that  is  there  said  is,  (sect. 3,) 
"  that  the  universities  and  colleges  of  St.  Andrew,  Glasgow, 
Aberdeen,  and  Edinburgh,  as  then  established  by  law,  should 
continue  within  that  kingdom  for  ever."  The  object  of  this 
clause  was  evidently  their  preservation  as  places  of  education 
for  the  established  church,  not  the  extension  of  their  privi- 
leges into  England,  or  the  extending  to  them  the  privileges 
of  the  English  universities.  This  question  has  not  often  come 
under  discussion.  That  which  is  said  by  Sir  J  as.  Mansfield 
in  Smith  v.  Taylor  is  not  of  much  weight,  for  he  merely 
speaks  of  the  common  understanding,  the  ground  of  which, 
he  says,  he  does  not  know;  and   he  admits  that  he  finds 


(a)  Qu.  Louvuin.  The  founda- 
tion of  tlic  university  of  Isyden  is 
celebrated  as  having  taken  place 
on  the  8lh  February,  1575. 


(b)  1  Lord  Rayru.  472. 

(c)  10Mod.353;  iff/h*,71l,712. 
(</)  5  Anne,  c.  8. 
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nothing  upon  the  subject  in  the  act  of  Union.      He  can-        1834. 
not  be  said  to  have  been  followed  by  any  other  judge. 
The  exemption  in  14  5c  15  Hen.  8,  extends  only  to  gra-  v. 

duates  of  Oxford  and  Cambridge  who  have  accomplished  ^ARN£CIE- 
alt  things  for  their  form  without  any  grace;  therefore,  sup- 
posing the  Scotch  universities  to  be  by  the  operation  of  the 
act  of  Union  virtually  included  in  the  clause,  still  the  gra- 
duates of  these  universities  would  not  be  exempted,  unless 
they  had  accomplished  all  things  for  their  form  without  any 
grace,  which  was  not  the  case  here.  In  Jones  v.  Smart  (a) 
the  question  did  receive  something  like  a  decision,  although 
it  arose  as  a  question  upon  the  game  laws.  Erskine 
argued,  that  a  doctor  of  physic,  who  had  taken  his  degree 
dt  either  of  the  English  universities,  was  a  person  qualified 
to  kill  game,  and  that  a  Scotch  diploma  conferred  the  same 
privileges ;  and,  as  to  the  latter  point,  he  argued  upon  the 
fourth  article  of  Union,  which  says,  that  there  shall  be  com- 
munication of  all  rights,  except  where  it  is  expressly  agreed 
on  to  the  contrary.  Lord  Mansfield,  upon  the  close  of  the 
argument,  said,  he  had  no  doubt  that  all  privileges  granted 
by  the  statutes  to  the  universities  were  confined  to  our  own, 
and  did  not  extend  to  Scotland  or  other  countries.  And 
the  Court,  having  taken  time  to  consider,  Lord  Mansfield 
and  the  other  judges  delivered  their  opinions  seriatim,  and 
the  former  opinion  of  Lord  Mansfield  was  confirmed. 
[Taunton,  J.  Suppose  a  party  to  be  a  physician,  and  not 
licensed,  and  to  practise,  what  is  the  penalty  ?]  There  is 
none;  but  it  is  against  law,  being  forbidden  by  14  &  15 
Hen.  8.  [Taunton,  J.  I  do  not  see  at  present  why  it  should 
be  requisite  to  prove,  not  only  that  the  plaintiff  is  a  doctor 
duly  created,  but  also  that  he  is  a  physician  duly  licensed.] 
The  jury  have  fouud  damages  for  injury  to  his  practice — 
but  he  cannot  be  entitled  to  claim  damages  for  injuring  his 
practice,  that  practice  being  itself  illegal.  Although  no 
action  Mill  lie  for  a  specific  penalty  against  a  foreign  phy- 
sician, who  practises  in  England  without  being  duly  licensed* 

(a)  IT.  R.40. 


C  t  MW.  IE. 

Second  point. 
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1834.  yet,  as  it  is  forbidden  by  law,  an  indictment  will  lie  for  Ik 
breach  of  that  law.  If  the  prohibition  were  not  enforced, 
the  pro* iao  in  favour  of  the  universities  of  England  wobU 
be  nugatory. 

As  to  the  evidence  of  the  diploma.  It  resembles  the 
evidence  given  in  Moiaet  v.  ThanUm(a).  It  is  aS  bottomed 
on  heartuy.  A  stranger  goes  to  a  place  which  be  is  l»id  m 
St.  Andrew's.  One  person  ttUt  him  a  particular  buildsaj 
is  the  college,  another,  that  an  individual  is  the  libraries, 
and  so  on.  [Lutledak,  J.  May  yen  not  say  the  same  oft 
person  who  examines  a  record?  It  is  very  nearly  the  suae 
thing.] 

Lord  Denman,  C.  J. — We  have  no  doubt  that  a  plan- 
tiff  complaining  that  he  has  been  slandered  in  bis  profession 
by  a  defendant,  who,  as  his  words  shew,  denies  that  the 
plaintiff  lawfully  belongs  to  that  profession,  most  prove 
that  he  exercises  the  profession,  and  that  he  does  so  lam- 
fully.  I  think,  therefore,  that  the  evidence  as  to  the  di- 
ploma was  necessary.  The  evidence  that  was  given  I  think 
sufficient.  If  it  were  not,  scarcely  any  thing  could  be 
capable  of  proof.  Whether  a  Scotch  diploma,  without  ■ 
licence  from  the  college  of  physicians,  does  or  does  not 
authorize  a  party  to  practise  as  a  physician  in  England,  is  > 
question  which  we  think  too  important  to  decide  without 
more  consideration. 

Cur.  adv.  vult. 

On  a  subsequent  day,  the  judgment  of  the  Court  was 
delivered  by 

Lord  Denman,  C.J. — The  question  on  which  vse  defer- 
red our  judgment  in  this  case, — whether  a  Doctor  of  Medi- 
cine, by  virtue  of  a  diploma,  given  by  a  Scotch  omversirv, 
can  lawfully  practise  in  England  beyond  seven  mites  from 
London  without  a  licence  from  the  College  of  Physicians, 
appears  to  be  decided  by  a  careful  perusal  of  14  &  \i 
(o)  Supri,  707. 
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Htn.  S,  c.  6,  which  con6rms  that  body's  charter  of  incor- 
poration.    It  sets  forth  verbatim  the  Latin  charter,  one  of 
the  provisions  of  which  is,  "  quod  nemo  in  dicta  civitate, 
nut  per  7  milliaria  in  circuitu  ejusdem,  exerceat  dictam 
facukatem,  nisi  ad  hoc  per  dictum  praesidentem  et  commu- 
nitatem  admissns  sit,  sub  ptena  c.  solidorum  pro  quolibet 
mense."    But  the  third  section,  reciting  "  that  in  dioceses 
(Hit  of  London  it  is  not  light  (a)  to  find  always  men  able 
sufficient  to  examine  (after  the  statute),  such  as  shall  be  ad- 
mitted to  exercise  physic  in  them/'  enacts,  "  that  no  person 
from  henceforth  be  suffered  to  exercise  or  practise  in  physic 
through  England,  until  such  time  as  he  be  examined  at 
London  by  the  said  president  and  three  of  the  said  elects, 
and  have  from  the  said  president  and  elects  letters-testi- 
monials of  their  approving  and  examination,  except  he  be  a 
graduate  of  Oxford  or  Cambridge,  which  hath  accomplished 
all  things  for  his  form,  without  any  grace."    The  statute 
referred  to  in  the  recital  is  the  3  Hen.  8,  c.  1 1,  which  under 
the  same  penalty  enacts!  "  that  no  physician  or  surgeon  shall 
practise  in  London,  or  within  seven  miles  of  it,  without 
examination  by  the  bishop  of  London,  or  the  Dean  of  St. 
Paul's  and  four  doctors  of  physic,  nor  out  of  the  city  and 
precinct  of  seven  miles,  but  if  he  be  first  examined  and 
approved  by  the  bishop  of  the  diocese,  or  his  vicar-general, 
catling  to  him  such  expert  persons  in  the  same  faculty  as 
their  discretion  shall  think  convenient"  The  first-mentioned 
statute,  therefore,  vests  in  the  president  and  elects  of  the 
College  of  Physicians  that  power  of  examination  which  the 
former  statute  had  given  to  the  Bishop  of  London  and  other 
persons.    The  statute  was  acted  upon  by  Lord  Holt  at  nisi 
priiis,  in  the  College  of  Physicians  v.  Levett(b),  where  even 
a  doctor  of  physic  at  Oxford  was  held  liable  to  the  penalty 
for  practising,  without  previous  examination  by  the  college 
in  London;  and  the  same  opinion  was  expressed  by  Lord 
C.  J.  Parker  and  the  whole  Court  in  the  College  of  -PAy- 
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v. 

Cabmeoii. 


(a)  Easy  (Germ,  Uicht). 


(6)  1  Lord  Raym.  472. 
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ticiaiu  v.  Dr.  Wat  (a).  The  statute,  indeed,  imposes  do 
penalty  on  unlicensed  practitioners  beyond  the  seven  miles, 
but  tbe  prohibiting  words  are  strong  enough  to  make  tbe 
practice  unlawful.  This  action  cannot,  therefore,  be  main- 
tained for  slander  of  the  plaintiff,  in  a  profession  which,  bj 
law,  he  could  not  exercise :  and,  according  to  the  leave  re- 
served at  the  trial,  a  verdict  must  be  entered  for  the  defend- 
ant on  the  counts  which  charge  him  with  such  slander. 
It  only  remains  to  be  observed,  that  the  dictum  of  Mont- 

field,  C.J.  (b),  on  which  the  plaintiff's  counsel  relied,  as 
shewing  that  tbe  Scotch  universities  have  the  same  privilege 
as  the  English,  does  not  appear  to  us  to  prove  even  that 
that  was  his  opinion.  The  act  of  Union  certainly  does  not 
warrant  the  position;  and  even  if  it  did,  the  privilege  a 
granted  in  favour  of  such  degrees  only  as  are  obtained 

without  grace;  a  circumstance  which  was  not  proved  wits 

respect  to  this  plaintiff's  diploma. 

Bute  absolute. 

(o)  10  Mod.  353;  tupri,  70S.  (*)  1  N.  R.  203. 


Eaden  and  another  v.  Titchmarsh  and  Wallis. 
Whether  tho     DEBT  for  the  price  of  coals  sold  and  delivered.     Titdt* 
goods  by  one    marsh   pleaded  nil  debet,    Wallis  suffered  judgment  by 


,  ,     default.     At  the  trial  at   Cambridge   before    the    under- 
the  use  of  the 

parish,  creates  sheriff,  the  following  facts  were  proved.     The  defendants 

bin^TuImii    were  at  LaoJ'-day  1828  appointed  overseers  of  the  parish 

a  co-overseer,   of  Kingston.     It  is  the  custom  of  the  parish  for  the  two 

offset  de-       overseers  to  continue  in  office  for  two  years,  one  of  them 

pendmgon       acting  as   such   in  each  year.     Titchmarsh   acted  up  to 

the  particular  °  ,  /  ,  ..,,-. 

circumstances   Lady-day  1829,  a  short  time  previously  to  which  he  paid 

of  each  cue.    tQ  the  pjamtiffs  xg/.  for  coals  supplied  for  the  use  of  the 

parish  during  the  time  that  he  had  been  in  office.    At 

Lady-day  1829,   Wallis  became  the  acting  overseer,  and 

during  the  year  of  his  acting,  coats  were  supplied  by  the 
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plaintiffs  to  Wallis'a  servant  who  came  with  Wallis's  cart,         1834. 
and  who  sometimes  brought  with  him  a  written  order  from      ,^v^/ 
his   master.      The   coals   were  taken   by   the   servant  to  „. 

Wallis9*  house,  and  by  him  the  poor  were  supplied  either   Titchmarsh 

11  ^i      .•  .        i        ,  .       and  Wallis. 

gratis  or  at  small  prices.  Credit  was  given  by  the  plain- 
tiffs to  the  parish  of  Kingston.  No  witnesses  were  called 
on  the  part  of  Titchmarsh,  whose  counsel  rested  his  case 
upon  the  argument  urged  first  to  the  under-sheriff  as 
matter  of  law,  and  afterwards  to  the  jury  as  matter  of  fact, 
that  the  contract  was  with  Wallis  alone.  The  under-sheriff 
desired  the  jury  to  consider  whether  the  coals  were  sup- 
plied for  the  parish  and  by  whom  the  order  was  given,  and 
to  say  whether,  according  to  the  evidence,  credit  was  given 
by  the  plaintiffs  to  the  defendant  Wallis  solely,  or  to  both 
the  defendants  jointly  as  overseers  of  Kingston,  and  directed 
them  that  if  they  should  think  that  they  relied  upon  the 
sole  responsibility  of  Wallis9  then  they  should  find  a 
verdict  for  Titchmarsh,  but  if  otherwise,  then  for  the  plain- 
tiffs. The  jury  found  a  verdict  for  the  plaintiffs,  and 
added,  that  they  considered  that  the  coals  were  supplied  to 
the  parish,  and  that  the  defendants  were  jointly  liable  as 
overseers*  The  under-sheriff,  upon  returning  the  writ  of 
trial,  certified  in  pursuance  of  3  &  4  Will.  4,  c.  42  (a),  that 
judgment  ought  not  to  be  signed  until  Titchmarsh  should 
have  had  an  opportunity  to  apply  to  the  Court  for  a  new 
trial;  and  he  further  certified,  that  upon  the  trial  leave  was 
given  to  move  the  Court  to  set  aside  the  verdict  and  enter 
a  nonsuit 

F.  Kelly  in  this  term  obtained  a  rule  nisi  to  enter  the 
verdict  for  the  defendants,  or  to  enter  a  nonsuit,  or  for  a 
new  trial,  upon  the  ground  that  there  was  not  sufficient 
evidence  to  support  the  finding  that  Titchmarsh  was  liable 
jointly  with  Wallis,  and  that  the  observation  made  by  the 
jury  upon  giving  their  verdict,  shewed  that  they  proceeded 

(a)  Sect.  18. 


Bade* 


CASES  IN  THE  KING  S  BENCH, 

upon  the  supposition  that  a  joint  liability  of  the  two 
OTerseers  was  necessarily  to  be  implied  from  the  circum- 
«.  stance  of  the  goods  having  been  supplied  to  the  parish. 

J^wl!S£   Malkin  v.  Vickerstaff  (a),  Rex  v.  Justices  of  Gloucester  (6), 
and  Rex  v.  Justices  of  Essex  (c),  were  cited. 

Biggs  Andrews  now  shewed  cause.     Where  goods  are 
supplied  for  the  use  of  a  parish,  all  the  overseers  are  prim! 
facie   liable  for   the   payment,    Simmons  v.    Witmott(d% 
Lamb  v.  Bunce  (e),  Watson  v.  Turner  (/).     It  is  not  suffi- 
cient for   Titchmarsh  to    say  that  he  did  not  give  the 
order:  he  must  go  further,  and  shew  that  the  plaintiffs 
dealt  with    Wallis  in  his  personal  character.     Malkin  v. 
Vickerstaff  was  an  action  against  one  overseer  for  money 
paid  at  the  express  request  of  another  overseer.     The  second 
objection  made  in  that  case  was,  that  there  was  no  such 
privity  between  overseers  as  could  make  one  of  them  liable 
for  contracts  of  the  other  of  which  he  had  no  knowledge; 
and  the  Court  held,  that  whether  or  not  the  defendant  was 
a  party  to  the  contract,  was  a  question  for  the  jury.    The 
question  submitted  to  the  jury  in  the  present  case  was 
similar  to  that  which  was  put  to  them  in  Malkin  v.  Vick- 
erstaff.    Persons  contracting  with  the  parish  would  suffer 
extreme  hardship  if  it  were  otherwise;   as  the  overseer 
giving  the  order  might  be  insolvent.     Malkin  v.  Vicker- 
staff'is  a  much  stronger  case  than  this.     All  that  appears 
here  is,  that  the  coals  were  delivered  to  Wallis,  and  there 
is  nothing  to  separate  Wallis  from  Titchmarsh.     In  Malkin 
v.  Vickerstaff  the  contract  was  made  expressly  with  one 
alone  of  the  co-overseers.      The  claim  of  third  parties 
cannot  be  altered  because  one  overseer  acts  for  one  year, 
and  another  for  another  year.     This   is  a  mere  private 
arrangement,  and  is  moreover  a  kind  of  arrangement  which 

(a)  3  Barn.  &  Alders.  89.  (J)  3  Esp.  N.  P.  C.  91. 

(b)  1  Barn.  &  Adol.  1.  (e)  4  Maule  &  Selw.  375. 

(c)  3  Barn.  &  Adol.  941.  (/)  Bull.  N.  P.  129. 
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is  inconsistent  with  the  statute  of  Elizabeth  (0),  and  which 
therefore  ought  not  to  be  entered  into  at  all.  „ 

V* 

F.  Kelly  and  Austin  in  support  of  the  rule.  There  is  ^J  WaluI 
nothing  in  the  character  of  overseers  which  renders  them 
liable  in  respect  of  contracts  made  by  their  companions  in 
office,  even  though  those  contracts  be  for  the  supply  of 
goods  for  the  parish.  In  the  cases  cited,  the  contracts 
were  within  the  scope  of  the  office  of  overseers : — money 
was  paid  for  the  relief  of  the  poor.  Malkin  v.  Vickerstaff 
may  shew  that  this  is  a  question  for  the  jury,  but  it  assumes 
that  there  is  nothing  in  the  character  of  overseer  which 
renders  him  liable  to  all  the  contracts  of  his  companion  in 
office.  The  question  to  be  submitted  to  the  jury  is,  not 
whether  the  plaintiff's  trusted  the  two  overseers,  but  whe- 
ther both  the  overseers  were  parties  to  the  contract. 
Unless  the  Court  is  prepared  to  decide  that  the  mere  fact 
of  being  overseer  renders  a  party  liable  for  the  contracts 
of  his  co-overseer,  this  rule  must  be  made  absolute. 
There  was  no  evidence  that  the  plaintiffs  did  rely  on  the 
joint  responsibility  of  both  the  defendants,  still  less  that 
they  contracted  with  both. 

Lord  Denman,  C.  J. — In  all  these  cases  the  question 
whether  the  overseers  are  jointly  liable,  or  whether  one 
only  is  so,  has  been  considered  to  be  a  question  of  evi- 
dence. Material  evidence  was  given  that  the  contract  was 
jointly  entered  into.  No  mistake  was  in  this  case  made 
by  the  under-sheriff.  He  does  not  desire  the  jury  to  consi- 
der only  to  whom  credit  was  given,  but  he  says  they  are  to 
consider  whether  coals  were  supplied  for  the  parish  and 
by  whom  the  order  was  given,  and  to  say  whether,  accord- 
ing to  the  evidence,  credit  was  given  by  the  plaintiffs  to 
the  defendant  Wallis  solely,  or  to  both  defendants  jointly 
as  overseers. 

(a)  43  EliM.  c.  2. 


CASES  IN  THE  KINGS  BENCH, 

Littledale,  J. — I  am  of  the  same  opinion.    There  is 

„  in  this  case  evidence  of  a  joint  contract. 

Eadek  j 

V. 

T'jraMAasH       Taunton,  J.  and  Williams,  J.  concurred. 

and  Wallis.  ' 

Rule  discharged. 


In  the  Matter  of  King,  Gent,  one  &c. 

In  affidavits     A  Rule   had  been  obtained   calling   upon   Mr.  King  to 

ruleTostrike a  s^ew  cause  wny  ^e  should  not  be  struck  off  the  rolls,  on 
an  attorney  the  ground  that  he  had  allowed  A.  B.,  who  resided  at  a 
isnotsuffi-       distance  from  Mr.  King,  and  who  was  not  admitted  as  an 

cient,  for  the     attorney,  to  practise  in  his  name, 
deponent  to 
state  facts 

from  which  gjr  James  Scarlett  now  shewed  cause,  and  objected  that 

such  mi  scon-     #  m  J 

duct  may  be     it  was  not  stated  in  any  of  the  affidavits  that,  according  to 

ou?dT4ct7yth  the  i,lformation  and  be,ief  of  tne  deponents,  Mr.  King  had 
asserting  their  been  guilty  of  any  offence  charged  by  the  affidavits.  [Lord 
party  charged    Denman,  C.J.  referred  to  Ex  parte  Garbuttfa).'] 

has  been  ac- 
tually guilty  of 

such  mis-  F*  Pollock  in   support   of  the  rule.      Such   facts   are 

conduct.  stated  as  lead  to  the  inference  that  the  charges  are  true. 

In  Clark,  hi  re  (b),  an  attorney  was  struck  off  the  rolls  for 
a  similar  offence  upon  proof  of  the  facts.  Lord  Tenterden 
there  says,  "  I  disclaim  for  myself  any  wish  to  proceed  in 
a  case  like  this  upon  mere  suspicion;  but  we  are  to  ask 
ourselves  this  question,  (which  is  not  unfrequently  asked  in 
summing  up  a  case  to  the  jury,)  adverting  to  the  evidence 
before  us,  are  our  own  judgments  satisfied,  are  our  minds 
convinced  that  the  crime  charged  has  been  proved  to  oi» 
satisfaction  and  conviction?"  That  conviction  may  aris 
as  well  from  collateral  circumstances  as  from  direct  ana 
positive  proof .     [Lord  Denman,  C.  J.  That  does  not  affect 

(a)  2  Bingh.  74;  9  B.  Moore,  157.  (b)  3  Dowl.  &  Ryl.  26?. 
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this  question.    Williams,  J.  I  recollect  moving  for  a  crimi*         1834. 
nal  information,  when  Holroyd,  J.  said,  that  unless  it  was      ^^^ 

i_        i  •  In  ro 

sworn  that  the  parties  acted  from  corrupt  motives,  the  rule        King. 
could  not  be  granted.] 

Lord  Denman,  C.  J. — That  is  very  excellent  sense, 
and  the  observation  goes  beyond  this  case.  We  think  that 
the  foundation  is  not  laid. 

Rule  discharged. 


Salter  and  B Alston  v.  Slade  (in  error). 

ASSUMPSIT  was  brought  by  Slade,  the  defendant  in  A  court  of 
error,  against  Salter  and  Dahton,  the  plaintiffs  in  error,  on  ^^^ 
the   common  money   counts,  in  "The  Weekly  Court  of  script  of  a 
Record  of  the  Town  and  County  of  Poole"  (a).     The  de-  j^ntup"01 
claration  stated  that  Salter  and  BalsUm  were  indebted  to  under  ?lie  rule 

to  certify  the 

Slade,  within  the  jurisdiction  of  that  court,  and  also  that  record. 

Such  fran- 
co) This  court  was  created  by  a      town    aforesaid,  that  the  mayor  scriPf  1S  tcj  *>e 
charter  granted  in  Parliament,  (see      &c.  of  the  town   aforesaid,   and  the  court  of 
3  Mann.  &  Ryl.  474,  482  (a), )  23      their    successors    for    ever,   may  error  as  the 
June,  10  Eliz.  (156*8),  by  a  clause,      have  and  hold  the  court  of  Us  record  of  the 
of  which  the  following  is  a  trans-      and  Our  heirs   in   the  Guildhall  court  below. 

lation:    "  And    moreover,   being      aforesaid,  before  the  mayor  of  the  cou    ° 

error  cannot 
abundantly  willing  to  shew  favour      town  aforesaid  and  the  senior  bai-  amen(i  such 

to   the  mayor,  bailiffs,  burgesses  liff  of  the  town  aforesaid,  for  the  transcript. 

and  commonalty  of  Our  town  of  time  being,  on  Thursday  in  every       Whether  an 

Poole  aforesaid,  and  of  Our  cer-  week ;  and  that  they  may  for  ever  tTiferior  court 

tain  knowledge  and  mere  motion,  hold  in    the   court   aforesaid  all  apter  ver<jicr  ' 

We  have  granted,  and  by  the  tenor  pleas  of  debt,  covenant,  detinue,  amend  tho 

of  these  presents  as  much  as  in  Us  trespasses,  actions  upon  the  case,  pleadings, 

lies,  do  grant  unto  the  said  mayor  accounts,  and  all  other  personal  ^Jf* 

fee.  and  their  successors,  of  the  pleas,  to  be  levied  and  affirmed  in         court  can 

do  so,  quart. 
Whether,  in  indebitatus  assumpsit  in  an  inferior  court,  an  omission  to  state  that  the 
debt  accrued  within  the  jurisdiction,  it  being  alleged  that  the  defendant  rtas  indebted 
within  the  jurisdiction,  and  that  the  promise  was  made  there,  is  error,  quere. 

Where  costs  are  taxed  upon  a  judgment,  such  taxation  is  to  be  considered  as  the 
period  at  which  final  judgment  is  pronounced,  $cmblt\ 

VOL.  III.  3   D 
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they,  within  the  jurisdiction,  promised  to  pay,  bat  did  not 
state  that  the  money  was  lent,  &c.  within  the  jurisdiction. 
Baltton  suffered  judgment  by  default,  and  Salter  pleaded 
the  general  issue.     At  the  trial,  which  took  plica  on  Sad 


bertj  and  precinct  aforesaid, 
brought  or  to  be  brought  in  anj  of 
Our  courts,  tI*.  before  Us,  Osr 
heir*  and  successors,  or  before  Us, 
Our  hcira  and  successors  in  the 
Court  of  Chaucer;  of  Us,  Our 
heirs  and  successor,  nod  also  be- 
fore  tlie  treasurer  and  barons  of 
the  Court  of  Exchequer  of  V%, 
Our  heirs  and  successors,  attested 
and  certified,  taken,  assigned  aad 
to  be  assigned,  at  any  assizes,  by 
the  justices  of  Us,  Oat  hcin  «r 
successors,  and  other  justices  and 
other  officers  of  whatsoever  kind, 
of  Us,  Our  heirs  or  snecesson: 
And  that  the  aforesaid  major  as! 
senior  bailiff  for  the  time  awa> 
from  time  to  time,  ma/  bold  tod 
determine  all  such  pleas  befcm 
the  said  mayor  and  bailiffs,  in  the 
Guildhmlofthe  town  aforesaid, tad 
tin  judgment  given  thereon  dulj 
do  and  execute  or  cnuse  tbe  sum 
to  be  done  nud  executed:  And 
further  We  grant  and  give  licence 
by  these  presents,  for  Us,  Oor 
heirs  and  successors,  to  the  before- 
mentioned  mayor  &o.  and  tbeit 
successors  aforesaid,  that  they,  the 
mayor  and  bailiffs  aforesaid,  mil 
in  all  and  singular  suits  and  com- 
plaints, actions  and  demands, 
brought  before  them  within  the 
town  aforesaid,  either  at  the  wit 
of  Us  or  any  other  person  whatso- 
ever, attach  the  bodies  of  the  de- 
fendants in  such  suits,  actions, 
causes  and  demands,  if  inch  per- 
sons hare  not  sufficient  lands,  te- 
nements,  Jtossessions  and  goods. 


that  court,  before  the  mayor  and 
senior  bailiff  aforesaid,  and  also 
arrest  the  person  against  whom 
such  actions  and  complaints  shall 
happen  to  be  brought  or  prose- 
cuted in  the  said  court  by  legal 
process,  and  cause  their  goods  and 
chattels,  within  the  town,  liberty 
and  precinct  aforesaid,  to  be  at- 
tached, and  their  bodies  to  be 
committed  to  the  prison  of  the 
town  of  Poole  aforesaid;  nnd  hold 
all  their  pleas  of  lands  and  tene- 
ments in  the  court  aforesaid,  on 
the  said  Thursday,  from  fifteen 
days  to  fifteen  days,  and  there 
hear  and  determine  all  the  pleas 
aforesaid,  and  Uw  pleas  of  Our 
Pipovrder  Court,  and  give  judg- 
ment thereon,  and  cause  execu- 
tion to  bo  made  out  thereon  ia 
the  same  manner  and  form,  nnd 
proceeding,  as  in  Our  said  town  of 
Southampton  heretofore  the  same 
were  accustomed  to  be  heard,  and 
determined  nnd  executed:  And 
that  they  the  said  mayor  Sic.  from 
henceforth  forever  shall  have  cog- 
nizance of  oil  pleas,  as  well  real 
its  personal  and  miied,  and  of  all 
other  pleas  whatsoever  of  lands 
and  tenements  being  within  the 
town,  liberty  and  precinct  afore- 
said, and  also  of  all  pleas  of  assize, 
novel  disscisin.raortd'nncestor,  re- 
disseisin,  attaints,  and  also  pleas 
of  debt,  covenant,  detinue,  ac- 
count, trespass,  nnd  contract  of 
what  kind  soever,  and  oilier  pleas 
of  what  kind  soever,  issuing  nnd 
to  be  issuing  within  the  town,  li- 
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January*  1834,  Slade  obtained  a  verdict  for  1446/.  9s.  4e/.(n) 
Before  however  this  verdict  was  returned,  Salter  caused  to 
be  delivered  to  the  prothonotary  of  the  court  a  writ  of 
error,  notice  of  which  was  on  the  same  day  given  to  Slade. 
On  the  8th  of  January  this  writ  of  error  was  allowed  by  the 
judges  of  the  court.  On  the  1 3th,  a  copy  of  the  allowance 
was  served  on  the  prothonotary.  On  the  14th,  the  costs 
were  taxed  in  the  presence  of  the  attorneys  on  both  sides. 
On  the  15th  of  January  Salter's  attorney  was  served  with  a 
role  to  certify  the  record,  and  he  in  consequence  applied  for 
a  transcript  of  the  record,  which  the  prothonotary  stated  he 
had  not  yet  prepared.  On  the  22nd  Slade  applied  to  "  The 
Weekly  Court  of  Record"  for  leave  to  amend  the  record, 
by  inserting  the  words  "  then  and  there"  in  the  statement  of 
tire  creation  of  the  debt,  and  obtained  a  summons  requiring 
Salter  or  his  attorney  to  attend  on  the  following  day  at  the 
court,  to  shew  cause  why  such  leave  should  not  be  granted. 
Salter's  attorney  attended  in  pursuance  of  the  summons, 
and  objected  that  the  court  had  no  authority  to  amend  after 
the  allowance  of  a  writ  of  error.  The  court  however,  being 
satisBed  that  the  loan  in  respect  of  which  the  action  was 
bitHight  and  the  verdict  obtained,  had  been  made  within  the 
jurisdiction,  ordered  the  record  to  be  amended  by  inserting 
the  words  "  then  and  there"  before  the  words  "  lent  by  the 
plaintiff  to  the  defendant."  Final  judgment  was  not  signed 
until  after  the  record  had  been  so  amended. 

The  transcript  sent  up  to  this  Court  with  the  writ  of 
error  being  in  the  amended  form,  F.  Pollock,  in  Easter 
terta,  obtained  (in  the  bail  court)  a  rule  to  shew  cause  why 
the  transcript  should  not  be  amended,  by  striking  out  the 
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and  commit  such  persons  to  Our 
prison  within  the  same  town,  in 
the  tame  manner  nnd  form  as  Our 
thertfls  of  London  may  attach, 
and  commit  to  prison  the  bodies 
of  any  defendants  not  able  to 
make  satisfaction  in  such  suits, 
causes,  actions  and  demands,  as 


are  brought  against  them  within 
the  same  city." 

(a)  This  court  holds  plea,  under 
the  clause  in  the  charter  above  set 
forth,  to  any  amount,  where  the 
cause  of  action  arises  within  the 
jurisdiction.  In  this  case  the  da- 
mages were  laid  at  3000/. 
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words  which  had  been  introduced  in  pursuance  of  the  order, 
and  making  the  transcript  correspond  with  the  record,  in 
the  form  in  which  the  record  had  stood  when  the  writ  of 
error  was  allowed.  Follett,  for  Slade,  obtained  a  rule  nisi 
to  quash  the  writ  of  error.  Both  writs  came  on  to  be 
argued  together  in  this  term. 

Follett  and  Butt,  for  Slade.    The  Court  has  no  authority 
to  amend  the  transcript.     [Taunton,  J.  In  a  case  before 
me  in  the  bail  court,  during  the  last  term,  which  is  still 
pending,  a  point  arose  which  was  very  similar  to  this.    The 
case  was  this :  the  cause  was  tried  in  the  Borough  Court 
of  Liverpool,  before  the  mayor  and  bailiffs,  assisted  by  the 
recorder;  and  the  plaintiff  recovered  damages  under  40s. 
The   recorder  certified,  in  open  court,  that   the    plaintiff 
had  probable  cause  to  sue  for  a  greater  amount,  according 
to  the  provisions  of  the  Act  establishing  a  Court  of  Requests 
at  Liverpool.     In  the  certificate,  as  drawn  up  and  entered 
on  the  record,  it  was  not  stated  that  it  had  been  granted  in 
open   Court.     A   writ   of  error  having  been   issued   and 
allowed,  the  transcript  was  sent  up  in  this  imperfect  form. 
The  court  below,  upon  an  application  subsequently  made, 
amended  the  record,  by  inserting  a  statement  that  the  certi- 
ficate was  granted  in  open  court;  and  the  application  before 
me  was  to  amend  the  transcript,  so  as  to  make  it  agree  with 
the  amended   record.      I   rather  think  it  may   be  done.] 
This  case  is  the  converse  of  that.     Here  the  amendment 
was  made  before  the  transcript  was  sent  up.     That  appli- 
cation was  to  make  the  transcript  agree  with  the  amended 
record :   this  to  make  them  vary.     There  is  no  case  in 
which  the  Court  have  altered  the  transcript  of  a  record  so 
as  to  make  it  differ  from  the  existing  record  of  the  court 
below,  and  there  are  authorities  to  the  contrary ;  MeUish  v. 
Richardson  (in  error),  where  it  was  held,  in  this  Court  (a) 
and  in  the  House  of  Lords,  that  it  was  not  competent  to 
a  court  of  error  to  examine  into  the  propriety  of  amend- 

(a)  7  Bam.  &  Cress  w.  819.   And  see  Richardson  v.  MdlUh,  3  Bingh. 
SS4;  11  B.  Moore,  104,  in  C.  P. 
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nients  of  the  record  made  by  the  court  below,  where  that  j834. 
court  is  a  court  of  record,  and  that  the  court  of  error  is 
bound  by  the  record  as  it  conies  before  them.  In  that  case 
the  amendments  were  very  important,  and  the  strong  point 
of  the  argument  was,  that  the  court  below  had  no  authority 
to  make  the  amendment.  If  the  parties  here  say  that  the 
court  below  had  no  power  to  amend,  they  should  have 
applied  for  a  mandamus.  This  Court  cannot  falsify  the 
record  by  altering  the  trauscript  upon  affidavits.  Were  they 
to  do  so,  they  would  in  fact  make  two  records,  differing 
from  each  other.  If  the  court  below  had  made  an  alteration 
since  the  transcript  had  been  sent  up,  as  in  the  case  men- 
tioned by  Mr.  Justice  Taunton,  the  Court  might,  upon  the 
authority  of  Mellish  v.  Richardson,  have  made  the  transcript 
to  be  in  conformity  with  the  record  below.  [Littledale,  J. 
In  contemplation  of  law,  it  is  the  record  itself  which  is 
removed.  I  do  not  see  therefore  how  we  can  act  upon 
this  rule,  framed  as  it  is.  Taunton,  J.  I  suppose  that  in 
the  great  majority  of  instances  no  record  is  made  up,  and 
that  where  a  writ  of  error  is  sued  out,  the  officers  of  the 
inferior  court  put  together  the  disjointed  members  which  go 
to  make  up  the  record,  and  call  it  the  transcript,  although 
in  fact  it  is  the  first  record.]    That  is  ordinarily  the  case. 

But,  assuming  that  the  Court  are  of  opinion  that  they 
can  examine  into  the  propriety  of  the  amendment,  there  is 
no  ground  for  making  this  rule  absolute ;  for  the  amend- 
ment was  authorized.  The  error  in  the  record  (if  error  it 
be,  which  may  well  be  doubted,)  was  the  omission  of  a 
mere  formal  allegation.  It  was  stated  that  the  defendant 
was  indebted  within  the  jurisdiction,  and  that  he  promised 
within  the  jurisdiction  to  pay,  but  it  is  not  formally  stated 
that  the  money  lent  &c.  was  lent  &c.  "  then  and  there." 
This  is  clearly,  in  contemplation  of  law,  a  misprision  of  the 
clerk  of  the  court,  who  in  former  times  actually  did,  and  is 
still  supposed  to,  take  down  in  court  the  statements  of  the 
parties.     Waldock  v.  Cooper  (a),  Hanslip  v.  Coater  (ft),  Do- 

(a)  2  Wils.  16.  (6)  2  Lev.  87. 
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1854.  rington  v.  Slipcr  (a),  Peacock  v.  Burrel  (fc),  Caster  v. 
Goddard  (r).  [F.  Pollock,  contra,  stated  that  his  point 
was,  that  mo  court  can  make  auy  alteration  in  the  pleadings 
after  verdict  j  or  that  at  all  events,  an  inferior  court  cannot 
do  so.]  In  Bacons  Abridgment,  Amendment,  G  (d),  it  is 
thus  laid  down :  "  The  inferior  court,  when  the  record  is 
returned,  whether  it  be  by  the  Common  Pleas  or  another 
court  of  record,  may  amend  after  judgment  as  well  after  as 
before  a  writ  of  error  brought ;  and  the  rule  of  such  amend- 
ment is  to  be  certified  by  the  clerk  of  such  inferior  court  to 
the  superior ;  for  though  the  record  is  removed  by  writ  of 
error,  and  a  mittimus  record um  is  entered  on  the  roll,  yet 
the  writ  of  error  is  to  send  the  record  in  the  state  and  con- 
dition in  which  it  ought  to  be  by  law,  and  that  is,  corrected 
from  all  misprisions  of  clerks."  Lord  Chief  Baron  Gilbert, 
in  his  History  of  the  Practice  of  the  C.  B.(e),  says,  that  the 
stat.  21  Jac.  1,  aud  all  anterior  statutes  relating  to  amend- 
ments and  jeofails,  apply  only  to  the  superior  courts  at 
Westminster,  whereas  all  subsequent  to  2\  Jac.  1  extend  to 
all  courts  of  record.  The  language,  however,  of  21  Jac.  1 
is  even  more  comprehensive  than  that  of  some  of  the  sub- 
sequent statutes ;  for  it  says  "  any  court  of  record."  Wil- 
liams v.  Lord  Bagot  (f),  Doe  v.  Dyball  (g),  Carter  *. 
Goddard  (A),  Vita  v.  Vita(i).  In  the  recent  case  of  Rei 
v.  Carlile  (A),  the  Court,  after  error  brought,  suggested  that 
an  application  for  au  amendment  of  the  record  of  a  convic- 
tion might  be  made  at  the  Old  Bailey. 

The  omission  of  these  words  even  in  the  record  before 
the  Court,  would  not  now  be  considered  as  error. 

(a)  1  Keb.  439.  327;  HutL  41;  1  Roll.  Abr.  209, 

(b)  Ibid.  500.  210;  1  Salk.  49;  T.  Jones,  211. 

(c)  Cro.  El.  79.  (e)  Page  112. 

(d)  1  Bac.  Abr.  5th  and  6th  ed.  (/)  4  Dowl.  &  Rjl.  315. 
168;  citing  Cru.  El.  435,  459,  (qu.  (g)  1  Moore  &  Payne,  330. 
Corbyson  v.  Pearson,  Cro.  El.  458,)          (/i)  Cro.  El.  79. 
677;  2  Roll.  Rep.  471 ;  8  Co.  Rep.          («)  Ibid.  435. 
162;  Sir  Fra.  Moore,  407 ;  Hob.         (k)  2  Barn.  &  Adol.  971. 
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F.  Pollock  and  Martin,  contrA.  The  omission  in  the  1834. 
record  as  it  originally  stood  was  a  fatal  error.  In  a  note  to 
Peacock  v.  Bell  (a),  it  is  said  that  in  actions  in  inferior 
courts,  every  part  of  that  which  is  die  gist  and  substance 
must  appear  to  be  within  the  jurisdiction;  therefore  the 
consideration  of  the  promise  must  be  laid  within  the  juris- 
diction ;  and  the  omission  of  it  is  error. 

No  court  has  power  to  amend  the  pleadings  after  verdict. 
In  Com.  Dig.  (b),  it  is  laid  down  that "  no  amendment  shall 
be  after  verdict,  where  the  amendment  alters  the  issue  tried 
or  subjects  the  jury  to  an  attaint."  The  jury  have  in  this 
caae  found  that  the  money  was  lent  by  the  plaintiff  to  the 
defendant,  but  they  have  not  found  that  the  money  was  lent 
within  the  jurisdiction.  They  have  found  the  issue  raised 
by  the  pleadings  in  the  affirmative  for  the  plaintiff;  and  it 
is  no  part  of  the  issue  whether  the  money  was  lent  within 
the  jurisdiction.  Therefore  to  alter  the  declaration,  by 
iuaerting  the  words  "  then  and  there/'  would  be  to  falsify 
the  record,  by  making  the  finding  of  the  jury  appear  to  be 
what  it  was  not  in  fact. 

The  court  below,  at  all  events,  could  not  make  this  Second  point. 
amendment,  because  the  statutes  of  amendments  do  not 
apply  to  inferior  courts.  Mellish  v.  Richardson  has  nothing 
to  do  with  the  statute  of  amendments,  because  there  was 
no  question  as  to  an  amendment  in  the  pleadings.  There 
was  in  that  case  a  mere  question  of  fact,  which  was,  whe- 
ther the  verdict  was  upon  one  count  or  four.  So,  in  the 
case  as  to  the  certificate  of  the  judge.  The  error  here  is 
not  a  mere  misprision  of  the  clerk;  Green  v.  Miller (r); 
which  also  shews  that,  after  error  brought,  the  court  below 
cannot  amend,  except  in  respect  of  the  misprision  of  a  clerk. 

It  is  said  that  the  Court  is  bound  by  the  record  as  it 
comes  up.  The  record  which  by  law  ought  to  come  up  to 
this  Court,  is  the  record  such  as  it  was  when  the  writ  of 
error  was  allowed,  or  a  transcript  of  such  record :  that  is 

(a)  1  Wms.  Saund.  74  a.  (c)  2  Barn.  &  Adol.  781. 

(6)  Amendment,  (Z.) 
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the  record  by  which  the  Court  are  bound.  It  is  sworn  in 
one  of  the  affidavits  that  the  amendment  was  made  before 
final  judgment.  It  is  believed  that  such  was  not  the  case. 
It  is  difficult  to  say  what  is  final  judgment ;  but  it  seems  to 
consist  in  the  taxing  of  the  costs  and  the  entering  of  the  in- 
cipitur on  the  roll.  [Taunton,  J.  I  have  always  understood 
that  there  was  final  judgment  when  the  costs  were  taxed, 
aud  an  entry  made  iu  the  margin  of  the  roll  to  affect  real 
estates.]  The  amendment  was  here  after  the  taxation  of 
costs. 

Lord  Denman,  C.  J. — Assuming  that  the  record  was 
erroneous  as  it  stood  when  the  writ  of  error  was  allowed,  and 
that  The  Weekly  Court  of  Requests  at  Poole  had  no  power 
to  make  the  alteration  which  was  made  here,  still  I  think 
we  cannot  interfere.  We  have  no  power,  I  think,  to  alter 
the  transcript,  which,  in  contemplation  of  law,  is  the  record. 
The  court  below  haviug  sent  the  record  in  the  amended 
form,  we  have  no  power  to  amend.  The  rule  for  amending 
the  transcript  must  therefore  be  discharged,  though  without 
costs.     The  other  rule  must  be  discharged  with  costs. 

Littledale,  J. — I  am  of  the  same  opiniou.  In  point 
of  law  this  is  the  record.  The  court  below  having  certified 
this  record,  we  are  bound  by  it,  and  have  no  power  to 
amend.  This  is  an  application  to  amend  the  record  of 
another  court,  and  merely  upon  affidavits. 

Taunton,  J.,  concurred. 

Williams,  J. — I  am  of  the  same  opinion.  It  appears 
to  me  that  the  Court  has  nothing  to  amend  by. 

Rule  for  amending  transcript  discharged 
without  costs. 

Rule  for  quashing  writ  of  error  dis- 
charged with  costs* 
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The  King  v.  Room. 

JVL.D.  HILL,  in   Hilary  term,  obtained  a  rule  calling  This  Court 

upon  W.  D.  Brownell  to  shew  cause  why  an  attachment  to grauJan 

should  not   issue   against   him  for  his  contempt  in  not  attachment 

.  ,  against  a  wit- 

at tending  to  give  evidence,  before  the  grand  jury  of  War-  uessfordis- 

wickshire,  agaiust  F.  Room,  upon  a  bill  of  indictment  for  ob®y|n8a.  ^ 
certain   misdemeanors,   pursuant  to   a   writ  of  subpoena  sued  out  of 
served  upon  him.    This  rule  was  obtained  upon  an  affidavit  Quarter  s<,s. 
setting  out  and  verifying  the  signature  of  the  clerk  of  the  sions. 
peace  to  an  order  of  the  Quarter  Sessions  for  Warwick- 
shire, made  on  the  14th  October,  1833,  commanding  him 
to  certify  to  the  Court  of  King's  Bench  the  default  of 
Brownell,  and  also  setting  out  and  verifying  the  signature  of 
the  clerk  of  the  peace  to  his  certificate,  made  at  the  same 
sessions  upon  such  order,  and  which  stated  as  follows : — 

It  was  proved  to  the  satisfaction  of  the  court,  upon  affi- 
davits, that  a  bill  of  indictment  had  been  preferred  against 
JR.  Room  for  misdemeanors,  and  that  W.  D.  Brownell,  the 
keeper  of  the  prison  at  Aston,  near  Birmingham,  was  a 
material  and  necessary  witness  for  the  prosecution ;  and  it 
was  further  proved  that  a  subpoena,  commanding  Brownell 
to  appear  at  the  said  sessions,  and  to  give  such  evidence  as 
he  knew  before  the  grand  jury,  upon  the  indictment  touch- 
ing the  misdemeanors,  had  been  duly  served  upon  him 5 
that  he  did  attend  in  court  in  pursuance  thereof,  and  was 
duly  sworn,  and  was  called  upon  to  give  such  evidence  be- 
fore the  grand  jury,  but  that  he  refused  to  attend  the  grand 
jury,  and  forthwith  quitted  the  town  without  leave  of  the 
court ;  that  in  consequence  of  his  absence  and  departure, 
no  evidence  was  or  could  be  tendered  to  the  grand  jury, 
and  that  iu  consequence  thereof  the  bill  of  indictment  was 
ignored  and  thrown  out. 

Brownell,  in  his  affidavit  in  answer,  denied  that  in  con* 
sequence  of  his  absence  and  departure  no  evidence  could 
have  been  tendered  to  the  grand  jury,  or  that  in  conse- 
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quence  of  his  not  attending  and  giving  evidence  the  bill 
was  ignored  and  thrown  out,  for  he  said  that  he  could  not 
have  given  any  evidence  whatsoever  to  the  grand  jury  on 
the  said  bill  of  indictment,  touching  the  offence  therein 
charged,  for  he  knew  not  of  his  own  knowledge,  or  from 
the  defendant,  any  thing  of  the  offence,  or  of  any  fact  or 
circumstance  connected  with  it:  that  having  finished  all 
his  business  at  the  sessions  when  he  was  served  with  the 
subpoena,  and  having  important  business  of  his  own  re- 
quiring his  presence  at  home,  and  no  tender  of  any  sum  of 
money  (save  the  sum  of  one  shilling)  having  been  made 
to  him  when  served  with  the  subpoena,  or  at  any  time  be- 
fore or  since,  to  cover  his  expenses  in  remaining  at  the 
sessions,  and  being  under  no  recognizance  to  give  evidence 
on  the  said  indictment,  he  therefore,  and  not  through 
contempt,  but  solely  because  he  thought  that  as  be  wa* 
under  no  recognizance,-— as  his  expenses  were  not  tendered 
with  the  subpoena, — and  as  he  could  have  given  no  legal  evi- 
dence whatsoever  on  the  indictment  had  he  been  examined 
by  the  grand  jury,  he  was  not  obliged  to  pay  any  obedience 
to  the  said  subpoena,  and  therefore  he  left  the  sessions  and 
returned  home. 


Dundas  now  shewed  cause.  The  question  raised  by 
these  affidavits  is,  whether  the  Court  of  King's  Bench 
can  attach  a  person  who  has  disobeyed  a  subpoena  issuing 
out  of  the  Court  of  the  Quarter  Sessions  of  the  Peace. 
Assuming  that  a  sufficient  sum  of  money  was  tendered  to 
the  witness  for  expenses,  this  Court  has  bo  such  power  of 
attachment,  either  by  statute  or  at  common  law.  The 
45  Geo.  3,  o.  99,  may  probably  be  relied  on  by  the  prose- 
cutor. The  title  of  that  act  is  as  follows :  "  An  Act  to 
amend  two  Acts  of  the  thirteenth  and  forty-fourth  years  of 
his  present  majesty,  for  the  more  effectual  execution  of  the 
criminal  laws,  and  more  easy  apprehending  and  bringing  to 
trial  offenders  escaping  from  one  port  of  the  united  ki*g4<m 
to  the  other,  and  from  one  county  to  another.9     Tbas 
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statute,  and  the  statutes  which  it  recites,  were  made  to         1834. 
compel  persons  resident  in  England  to  obey  the  process  of 
the  courts  of  Scotland  and  Ireland,  and  to  compel  persons 
resident  iu  Scotland  and  Ireland  to  obey  the  process  of  the        Room. 
English  courts.     The  third  section  (a)  shews  plainly  that 
this  was  the  object  of  the  act. 

The  19  Geo.  3,  c.  31,  and  the  44  Geo.  3,  c.  92,  lead  more 
clearly,  if  possible,  to  the  inference  that  this  would  be  the 
object  of  the  45  Geo.  3,  c.92.  The  former  of  these  statutes 
was  passed  before  the  Union  with  Ireland,  and  is  intituled 
"An  Act  for  the  more  effectual  execution  of  the  criminal  law 
in  the  two  parts  of  the  United  Kingdom/'  Various  provi- 
sions are  inserted  in  this  act  to  accomplish  the  object  stated 
in  the  title  of  the  act.  Subsequently  to  the  passing  of  this 
statute,  the  Union  with  Ireland  took  place;  and  the  44 
Geo.  3,  c.  92,  extended  the  provisions  of  the  13  Geo.  3  to 
that  country. 

This  Court  has  no  power  at  common  law  to  punish  a 
contempt  to  the  Court  of  Quarter  Sessions.  That  court 
baa  ample  authority  to  punish  for  contempt  (b)  to  itself. 

M.  D.  Hill,  in  support  of  the  rule.  It  will  be  extremely 
inconvenient  if  there  is  no  power  in  this  Court,  either  by 
the  common  law  or  by  statute,  to  punish  the  witness  for 
tbe  contempt  of  which  he  has  been  guilty,  and  a  subpoena 
issued  from  the  Court  of  Quarter  Sessions  will  be  useless. 
In  Rex  v.  Ring(c),  the  witness  was  served  with  the  copy  of 
a  subpoena  issued  out  of  the  Crown  Office,  requiring  him  to 
attend  at  tbe  assizes,  and  this  Court  granted  an  attachment 
against  bim  for  not  attending  in  obedience  to  the  subpoena. 
Tbis  case  establishes  the  proposition  that  the  Court  of 
King's  Bench  bas  the  power  of  compelling  the  attendance 
of  witnesses  at  inferior  courts.  It  certainly  shews  that 
this  Court  would  in  this  case  grant  an  attachment,  if  the 

(a)  Post,  729.  (c)  8  T.  R.  585. 

(6)  Re*  v.  Lord  Preston,  1  $*lk.  278. 
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no  instance  has  been  found  in  which  Ibis  Court  hu 
enforced  the  attendance  of  a  witness  by  attachment,  in  i 
case  similar  to  thin.  I  understand  that  before  an  attach- 
ment can  be  granted,  there  must  be  some  disobedience 
either  to  a  rule  or  to  tbe  process  of  thii  Court.  If  it  is 
wished  to  enforce  the  attendance  of  a  witness  at  the  Quarter 
Sessions,  the  party  should  issue  a  subpoena  from  tbe  crown 
office ;  and  if  the  witness  disobeys  that  subpoena,  he  may 
be  proceeded  against  by  attachment. 

Tatjntoh,  J. — I  inquired  why  it  was  not  natter  of 
attachment  where  the  subpoena  issued  out  of  tbe  Court  of 
Quarter  Sessions,  as  well  as  where  it  issued  out  of  tbe 
Crown  Office.  The  answer  is,  that  in  tbe  one  case  there 
is  a  contempt  of  process  issuing  out  of  (fat  Court,  and  in 
the  other  not. 


Williams,  J.,  concurred. 


Rule  discharged. 


The  Kino  v.  Pasman  and  others. 


l; 


In  die  cose  of  A  Rule  had  been  obtained,  calling  on  Whatky  tbe  pro- 
romove^'i'nt"  «8CUtor  to  "new  clttN  wn?  ne  should  not  pay  to  the 
K,  B.  by  cer-  defendants  certain  costs  incurred  by  there  in  preparing  for 
Court  has  no  '  (rial  at  the  ClerV.cn well  sessions.  From  the  affidavits  filed 
power  to  order  wnen  the  rule  was  obtained,  it  appeared  that  a  bill  for  a 

the  pnvment 

of  cost's  in-  conspiracy  by  the  defendants  was  found  at  the  Middlesei 
IbTirimwraT8  aen,om  m  November  last:  that  the  defendants  gave  to  the 
prosecutor  notice  of  trial  for  the  1 6th  of  January  but  i  and 
that  the  prosecutor,  before  tbe  opening  of  the  Court  on 
that  day,  lodged  a  certiorari  with  the  clerk  of  the  peart, 
whereby  the  proceedings  were  removed  into  this  Court 

Sir  Jame*  Scarlett  now  showed  cause.     The  act  winch 


TRINITY  TERM,    IV  WILL.  IV. 

ing  the  attendance  of  witnesses  by  attachment,  by  issuing  a 
subpoena  out  of  this  Court.  The  45  Geo.  3  is  confined  to 
persons  residing  in  other  parts  of  the  United  Kingdom.  v. 

The  preamble  to  the  third  section  recites  that  it  is  fit  to        RooM' 
provide  for  the  appearance  of  persons  to  answer  in  cases 
where  warrants  are  not  usually  issued,  and  to  give  evidence 
in  criminal  prosecutions  in  every  part  of  the  United  King- 
dom.    It  then  enacts,  "  That  the  service  of  every  writ  of 
subpoena  or  other  process  upon  any  person  in  any  one  of 
the  parts  of  the  United  Kingdom,  requiring  the  appearance 
of  such  person  to  answer  or  give  evidence  in  any  criminal 
prosecution  in  any  other  of  the  parts  of  the  same,  shall  be 
as  good  and  effectual  in  law  as  if  the  same  had  been  served 
in  that  part  of  the  United  Kingdom  where  the  person  so 
served  is  required  to  appear :  And  in  case  such  person  so 
served  shall  not  appear  according  to  the  exigence  of  such 
writ  or  process,  it  shall   be  lawful  for  the  court  out  of 
which  the  same  issued,  upon   proof  made  of  the  service 
thereof  to  the  satisfaction  of  the  said  court,  to  transmit  a 
certificate  of  such  default  under  the  seal  of  the  same  court, 
or  under  the  hand  of  one  of  the  judges  or  justices  of  the 
same,  to  the  Court  of  King's  Bench  in  England,  in  case 
such  service  was  had  in  England ;  or  in  case  such  service 
was  had  in  Scotland,  to  the  Court  of  Justiciary  in  Scot- 
land ;  or  in  case  such  service  was  had  in  Ireland,  to  the 
Court  of  King's   Bench   in   Ireland;   and  the   said  last- 
mentioned   courts   respectively  shall    and   may  thereupon 
proceed  against  and  punish  the  person  for  so  having  made 
default,  in  like  manner  as  they  might  have  done  if  such  per- 
son had  neglected  or  refused  to  appear  in  obedience  to  a 
writ  of  subpoena  or  other  process,  issued  out  of  such  last' 
mentioned  courts  respectively"    It  is  said  that  this  recog- 
nises the  power  of  this  Court.     I  cannot  say  that  I  should 
hold  that  this  Court  possessed  the  power,  upon  the  suppo- 
sition that  the  statute  inferred  its  existence. 

Littledale,  J. — With  regard  to  the  general  practice, 
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no  instance  has  been  found  in  which  this  Court  hit 
enforced  the  attendance  of  a  witness  by  attachment,  in  i 
case  similar  to  this,  t  understand  that  before  an  attach- 
ment can  be  granted,  there  mast  be  some  disobedience 
either  to  a  rule  or  to  the  process  of  this  Court.  If  it  ■ 
wished  to  enforce  the  attendance  of  a  witness  at  the  Quarter 
Sessions,  the  party  should  issue  a  lubpcena  from  the  crows 
office ;  and  if  the  witness  disobeys  that  subpoena,  he  but 
be  proceeded  against  by  attachment. 

Tauntok,  J. —  I  inquired  why  it  was  not  matter  ef 
attachment  where  the  subpoena  issued  out  of  the  Court  of 
Quarter  Sessions,  as  well  as  where  it  issued  out  of  the 
Crown  Office.  The  answer  is,  that  in  the  one  case  then 
is  a  contempt  of  process  issuing  out  of  (At'i  Court,  and  is 
the  other  not. 

Williams,  J ,  concurred. 

Rule  discharged. 


The  King  v.  Pasman  and  others. 
In  the  case  of  A  Rule  had  been  obtained,  calling  on  Whuifoy  the  pro- 
removedbw'  eecutor  to  shew  cause  why  he  should  not  pay  to  the 
K.  B.  by  cer-  defendants  certain  costs  incurred  by  them  in  preparing  for 
Court 'bus  no  trial  at  the  Clerkenwell  sessions.  From  the  affidavits  filed 
powertoorder  wnen  ,ne  rtl]e  waB  obtained,  it  appeared  that  a  bill  fori 
the  payment 
»f  cost's  in-       conspiracy  by  the  defendants  was  found  at  the  Middlesei 

Owm^T  8es,'ona  m  November  last:  that  the  defendants  gave  tothe 
prosecutor  notice  of  trial  for  the  l6th  of  January  hut :  and 
that  the  prosecutor,  before  the  opening  of  the  Court  on 
that  day,  lodged  a  certiorari  with  the  clerk  of  the  peace, 
whereby  the  proceedings  were  removed  into  this  Court- 
Sir  Jumet  Scarlett  now  showed  cause.     The  act  which 
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regulates  the  issuing  of  a  certiorari,  requires  the  prosecutor        1834. 

either  to  prosecute  or  to  pay  the  costs,  that  is,  the  costs 

incurred  tit  this  Court.  The  defendants  say,  that  this  Court 

baa  a  power  to  award  the  costs  of  preparing  for  trial  at  the       Pasman. 

sessions.     This  Court  has  no  authority  except  by  statute, 

and  no  act  gives  this  Court  jurisdiction  to  award   costs 

incurred  before  the  removal  of  the  record. 

F.  V.  Lee,  in  support  of  the  rule.     Rex  v.   Leuris  (a) 
shews,  that  a  certiorari  does  not  issue  at  the  instance  of  a 
prosecutor  as  a  matter  of  right,  and  therefore  the  Court 
will  not  allow  the  prosecutor  to  make  use  of  it  vexatiously 
and  oppressively.    [Lord  Denman,  C.  J*  The  payment  of 
the  costs  incurred  was  not  imposed  upon  the  prosecutor 
when  the  certiorari  was  granted  by  this  Court-    Assuming 
that  the  prosecutor  has  been  guilty  of  oppression   what 
jurisdiction  has  the  Court  to  order  the  payment  of  these 
costs  i     Taunton,  J.  This  is  an  application  to  us  to  allow 
costs  incurred  elsewhere  J]    Jones  v.  Davies(b)  is  a  case  in 
point.      There  a  certiorari  issued  to  remove  a  cause  from 
the  Court  of  Great  Sessions  in  Wales.  No  special  ground 
for  the  certiorari  was  shewn,  nor  was  any  notice  of  the 
application  for  the  certiorari  given  to  the  opposite  party. 
The  certiorari  was  not  lodged  until  the  day  before  the 
trial  would  in  course  have  taken  place,  and  great  expense 
had  been  incurred.    The  Court  quashed  the  certiorari,  and 
ordered  the  party  obtaining  it  to  pay  the  costs  incurred  by 
the  opposite  party  in  preparing  for  the  trial.     There  can 
be  no  difference  in  this  respect  between  a  civil  action  and 
an  indictment.     In  Rex  v.  Bartrum  (c),  an  indictment  for 
perjury  was  removed  by  certiorari  into  this  Court.    The 
prosecutor  gave  notice  of  trial,  and  on  the  day  of  trial 
withdrew  the  record.     The  Court  ordered  the  prosecutor 
to  pay  the  defendant  the  costs  of  preparing  for  the  trial. 
Again,  in  Rex  v.  Walton  (</),  the  costs  of  trial  were  allowed 

(a)  4  Burr.  2456.  (c)  8  East,  209. 

(*)  1  Darn,  ft  Crest*.  143.  (d)  4  Cam  fc  Payne,  994. 
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to  the  defendant,  but  in  this  case,  as  in  Rex  v.  Barlrum, 
the  costs  allowed  were  certainly  costs  incurred  after  the 
v.  certiorari  had  issued.     [Lord  Denman,  C.  J.    In  Jones  v. 

Pasm an.  Davies,  the  person  who  sued  out  the  certiorari  had  done 
what  he  had  no  right  to  do.  Here,  the  prosecutor  has 
only  done  that  which  by  law  he  had  a  right  to  do.]  The 
Court  may  modify  the  rule,  and  direct  the  certiorari  to  be 
quashed  unless  these  costs  are  paid. 

Lord  Denman,  C.  J. — The  Court  has  no  power  to 
order  these  costs  to  be  paid.  Jones  v.  Dames  is  certainly 
not  easy  to  be  distinguished  from  the  present  case,  and  I 
am  not  certain  that  the  distinction  I  suggest  is  correct  It 
is  this — In  Jones  v.  Davies,  the  certiorari  ought  not  to  have 
issued  except  on  special  grounds,  and  it  was  sued  out  with- 
out any  ground  being  alleged; — the  certiorari  therefore 
issued  improperly :  but  here,  the  prosecutor  has  done  no 
more  than  by  law  he  had  a  right  to  do.  As  the  certiorari 
issued  without  condition,  the  Court  cannot  now  impose 
terms.  The  Court  cannot  now  modify  the  rule  in  the  man* 
ner  proposed.  Another  application  must  be  made  if  the 
defendants  wish  to  ask  the  Court  to  quash  the  certiorari. 

Littledale,  J. — Jones  v.  Davies  is  not  a  case  I  should 
be  disposed  to  follow.  There,  however,  the  certiorari  is- 
sued improperly,  as  no  ground  was  stated  for  removing  the 
cause,  and  no  notice  was  given  to  the  defendant.  Here, 
the  certiorari  issued  regularly;  and  there  is  no  reason  there- 
fore for  making  the  prosecutor  pay  these  costs,  as  he  has 
proceeded  with  perfect  regularity.  I  do  not  see  how  this 
Court  can  have  any  power  over  the  costs  incurred  before 
the  certiorari  issues. 

Taunton,  J.— ;This  Court  has,  in  my  opinion,  no  juris* 
diction  to  interfere  with  the  proceedings  in  the  Court 
below.  In  Jones  v.  Davies,  I  addressed  that  argument  to 
the  Court.  1  believe  the  Court,  in  that  case,  made  the 
rule  absolute  from  the  exuberance  of  virtuous  indignation 
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against  the  improper  practice  which  had   prevailed  in  the         1834. 

Court  of  Great  Sessions.  v^^*^ 

The  King 
v. 

Williams,   J. — The    prosecutor   having    obtained    the       Pasman. 
certiorari  without   terms,  I  cannot  see  upon  what  ground 
we  can  now  impose  terms  upon  him. 

Sir  James  Scarlett  applied  for  costs. 

Lord  Denman,  C.  J. — We  have  no  discretion. 

Rule  discharged,  with  costs. 


The  King  v.  Elmy  and  Sawyer. 

THE  defendants,  who  were  brought  up  by  habeas  corpus,  The  return  to 
_     _    .  .      r  ~.  i       n   o  TFT-u         a  habeas  cor- 

had  been  convicted  of  an  onence  under  3  &  4  Will.  4,  pUS>  by  a 

c,  53,  intituled  "  An  act  for  the  prevention  of  smuggling,"  gjJole^  8t^ted 

and  committed  by  two  magistrates  to   the  county  gaol  at  goner  was  rc- 

Ioswich  cciIed  hy  ,,im 

jpswicn.  underawar- 

The  gaoler  returned  that  he  received  the  prisoners  on  the  rap'  of  com- 

18th  of  May  last,  by  virtue  of  two  certain  warrants   of  citln„  a  con. 

commitment  (which  he  set  out)  under  the  hands  and  seals  v}&lon  under 

.  the  act  for  the 

of  Jr.  R.  and  J.  W.,   two  justices   of  the    peace   for    the  prevention  of 

borough  of  Dunwich,  which  stated  the  conviction  of  the  ?T^|  ?£*  4 

prisoners ;  and  that  he  detained  the  prisoners  under  these  c.  53,  which 

warrants  until  the  £2d  of  May  last:  that  on  that  day,  some  Sces^^mcrfd 

person  in  his  absence  came  to  the  gaol, — obtained  posses-  tJic*r  waf;rnnt 
.  .  . ,  .      of  commit- 

sion  of,  and  carried  away  the  said  warrants, — and  left  at  the  ment;)  that  on 

gaol  in  lieu  thereof  two  other  warrants  (which  were  also  set  jj  sul,SCflUCIlt 

out,)  which  were  dated  on  the  same  18th  May,  and  were  person  came 

to  the  gaol, 
took  away  the 
warrant,  and  left  in  lieu  thereof  another  warrant,  dated  the  same  day,  under  the  hands 
and  seals  of  the  same  justices,  but  which  contained  no  statement  of  its  being  a  subtti- 
tuted  warrant;  and  that  under  this  warrant  he  had  since  detained  the  prisoner:  Held, 
that  it  did  not  sufficiently  appear  that  the  second  warrant  was  substituted  by  the  autho- 
rity of  the  justices,  and  that  the  prisoner  was  therefore  entitled  to  be  discharged. 

VOL.  III.  3  F. 
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under  the  hands  and  seals  of  the  justices  who  had  signed  die 
former  warrants  of  commitment.  Under  these  latter  war- 
rants he  certified  that  the  prisoners  were  then  detained.  By 
section  90  of  the  above  act,  justices  of  the  peace  are 
authorized  and  required  to  amend  any  information,  con- 
viction, or  warrant  of  commitment,  for  any  offence  under 
any  act  for  the  prevention  of  smuggling  or  relating  to  the 
customs,  at  any  time,  whether  before  or  after  conviction. 


First  point :         Campbell,  A.  G.,  and  Dundas,  for  the  Crown.    It  may 

The  second       ^e  a(jm;ttec|  that  the  first  warrants  are  informal;  but  the 

warrants  sub-  * 

stituted  for  the  prisoners  are  detained  under  the  second  warrants  of  com- 

first 

mitment,  which  are  perfectly  valid.  [Lord  Denman,  C.  J. 
How  does  it  appear  that  the  justices  have  amended  the 
first  warrants  of  commitment?]  The  second  warrants  of 
commitment  are  under  the  hands  and  seals  of  the  justices 
who  are  parties  to  the  first.  The  gaoler  is  required  by  the 
writ  of  habeas  corpus  to  produce  the  prisoners  and  state 
the  cause  of  their  detention.  He  states,  that  the  second 
warrants  of  commitment  are  those  by  virtue  of  which  the 
prisoners  are  detained.  The  simple  question  therefore  is, 
whether  the  second  warrants  of  commitment  are  valid. 
[Taunton,  J.  The  objection  is,  that  it  does  not  sufficiently 
appear  in  point  of  fact  that  the  magistrates  intended  to 
amend  the  first  warrants  of  commitment,  and  that  they 
authorized  the  substitution  of  the  second  warrants  of  com* 
mitment  for  the  first.  The  gaoler  might  have  returned 
that  as  a  matter  of  fact.]  Both  the  first  and  second  war* 
rants  of  commitment  are  set  out.  They  bear  the  same 
date,  and  are  under  the  hands  and  seals  of  the  same  justices* 
who,  instead  of  interlining  the  first,  substitute  the  second. 
Can  it  be  said  that  a  warrant  of  commitment  can  only  be 
amended  by  making  an  interlineation  on  the  piece  of  paper 
on  which  the  warrant  of  commitment  is  written?  [Lord 
Denman,  C.  J.  The  second  warrants  of  commitment  might 
have  recited  that  they  were  substituted  for  the  first.]  Where 
leave  is  given  to  amend  a  declaration,  the  amendment  if  uot 
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made  by  interlining  the  amended  declaration,  but  by  deli-        1834. 
vering  a  new  one  («). 

In  Rex  v.  Taylor  (b)  it  was  held,  that  if  a  warrant  of 
commitment  in  execution,  manifestly  defective  on  the  face 
of  it,  shews  that  there  has,  been  a  conviction,  the  Court  will 
not  notice  the  defect  until  the  conviction  is  returned  into  Second  point: 

.  .  Though  war- 

Court.     It  appears  in  this  case,  that  there  has  been  a  rants  bad,con- 

conviction  which  the  Court  will  not  intend  to  be  invalid.  vlctlon  S°°d- 
The  Court,  therefore,  will  not  discharge  the  defendants  for 
want  of  form  in  the  commitment,  if  the  conviction  be  good. 
In  Rex  v.  Taylor,  it  was  said  by  Bay  ley,  J.,  "  There  is  an 
old  case  in  Fortescue  which  decides  this,  that  if  there  is  a 
conviction  independently  of  the  commitment,  the  Court  will 
not  discharge  on  any  defect  in  the  warrant  of  commitment, 
unless  the  conviction  is  before  them."  On  referring  to 
Forte$cue(c),  it  appears  that  the  case  was  this.  On  a  return 
to  a  habeas  corpus,  which  stated  that  the  defendant  had 
been  convicted  of  carrying  away  deer  in  a  forest,  it  was  ob- 
jected that  the  word  "  unlawfully"  was  omitted.  Parier,  C.  J. 
said,  "  there  is  a  difference  in  the  return  of  a  habeas  corpus 
where  it  is  before  conviction  and  after ;  for  where  it  is 
after,  you  need  not  be  so  particular.  It  ought  to  be  alleged 
'  unlawfully'  if  before  conviction ;  but  in  this  case,  it  may 
be  in  the  conviction,  so  that  it  will  be  well  enough."  In 
Hex  v.  Taylor,  the  Court  waited  until  the  conviction  was 
returned,  and  then  discharged  the  party.  -Rex  v.  Rogers  (d) 
if  to  the  same  effect  as  Rex  v.  Taylor.  [Littledale,  J.  First  point. 
There  is  still  this  objection,  that  the  party  is  admitted  not  to 
be  any  longer  in  custody  under  the  first  warrant,  and  it  does 
not  appear  that  he  is  in  custody  under  the  second  warrant ; 
since  it  does  not  appear  who  took  away  the  first  warrant 
and  brought  the  second.  The  prisoner  is  brought  to  the 
gaoler  with  the  first  warrant.]  The  second  warrant  is 
substituted  for  the  former  one,  and  it  cannot  be  necessary 

(a)  Quere.  (c)  Rex  v.  Hawkim,  Forte3.  $72. 

(b)  7  DowL  fc  Ryl.  622.  (d)  1  Dowl.  &  fyl.  156. 
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1834.  that  the  justices  should  come  to  the  gaol  and  do  this  in 

t^C^  person.     Rex  v.  Allen  {a),  and    Hex   v.    Barker  (fi),  also 

«.  establish,  that  where  there  is  a  valid  conviction,  the  Court 

El*T  will  not  discharge  a  prisoner  on  account  of  an  informality 

S awt  eh.  in  the  warrant  of  commitment. 

Plait  and  Palmer,  for  the  prisoners.  The  Court  will  not 
intend  any  fact  which  is  not  expressly  stated  in  the  return  to 
the  habeas  corpus.  There  is  nothing  apparent  on  the  return 
to  shew  which  are  the  original  warrants  of  commitment,  and 
which  are  the  amended  warrants.  The  return  professes  to 
detain  the  parties  on  the  second  warrants  of  commitment, 
but  for  anything  that  appears  to  the  contrary,  both  the 
parties  and  the  offences  mentioned  in  the  second  warrants 
may  be  different  from  those  named  Jn  (he  first.  The  gaolct 
was  not  charged  with  the  prisoners  under  the  second  war- 
rant. Where  a  party  is  illegally  arrested  on  a  Sunday,  and 
on  the  Monday  a  detainer  is  lodged  against  him,  it  is  the 
practice  of  the  Court  to  set  the  party  at  liberty. 

Campbell,  A.  G.,  in  reply.  It  is  desirable  that  the  course 
proper  to  be  pursued  where  an  amended  order  is  intended 
to  be  substituted  should  be  well  ascertained.  It  cannot  be 
said  that  the  justices  did  not  authorize  the  substitution,  as 
it  appears  that  they  signed  and  sealed  the  second  warrants. 
It  was  not  necessary  that  the  gaoler  should  be  charged  with 
the  prisoners  under  the  second  warrants,  for  a  substituted 
warrant  is  a  continuation  of  the  other. 

Lord  Denman,  C.  J. — I  agree  with  much  that  has  been 
urged  for  the  crown,  but  still  I  am  of  opinion  this  is  not  a 
good  detainer.  It  is  said  that  the  statute  gives  the  justices 
power  to  amend  the  warrant  of  commitment,  and  that  the 
committing  magistrates  having  discovered  an  error  in  the  first 
warrants  of  commitment,  proceeded  to  amend  it.     This 

(p)  15  East,  333.  (ft)  i  East,  186. 
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they  have  undoubtedly  a  perfect  right  to  do,  but  it  ought  to  1834. 
appear  clearly  that  they  have  done  so.  The  amendment  by 
the  magistrates  may  be  made  either  by  altering  the  first 
warrants  of  commitment  with  their  own  hands,  or  by 
alluding  to  the  first  warrauts  of  commitment  in  the  second. 
In  restraining  the  liberty  of  the  subject,  it  ought  to  be 
shewn  that  everything  has  been  done  with  perfect  regu- 
larity. That  not  being  the  case  here,  the  prisoners  are 
entitled  to  be  discharged. 

Littledale,  J. — It   appears    from   the   return   to  the 
habeas  corpus  that  there  were  two  warrants  of  commitment 
for  each  prisoner.     The  first  warrants  and  the  prisoners 
came  together  to  the  gaoler.     They  were,  therefore,  pro- 
perly in  custody  under  these  warrants.     The  justices,  by 
the  act,  have  the  power  to  amend  the  warrant  of  commit- 
ment. This,  it  is  said,  they  did.  But  that  fact,  I  think,  does 
Dot  sufficiently  appear.     Although  the  hands  and  seals  of 
the  justices   are    subscribed   and   affixed   to    the    second 
warrants  of  commitment,  it  is  not  shewn  that  they  found 
their  way   to   the   gaoler   with    the   sanction  and    by  the 
authority  of  the  justices.     Nor,  therefore,  does  it  appear 
that   the   prisoners  were   detained   or  charged  under  the 
second  warrants  of  commitment  by    the  authority  of  the 
justices.     I  do  not  mean  to  say  that  it  is  necessary  for  the 
justices  to  go  to  the  gaol  and  strike  out  what  they  wish  to 
amend  with  a  pen,  but  if  they  chose  not  to  go  to  the  gaol, 
they  ought  to  have  sent  an  intimation  to  the  gaoler  that  the 
second  warrants  were  sent  by  their  authority.     If  they  had 
.sent  a  letter  under  their   bauds  stating   that  the  second 
warrants  of  commitment  were  substituted  by  them  for  the 
first,  the  production  of  that  letter  would  have  shewn  that 
the  substitution  was  made  by  the  authority  of  the  justices. 
It  does  not  appear  that  any  such  intimation  was  given,  and 
therefore  the  prisoners  must  be  discharged. 

Taunton,  J.— I  am  also  of  opinion,  that  the  prisoners 
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are  entitled  to  be  discharged.  Prima  facie,  the  warrant 
under  which  the  party  is  received  is  the  warrant  of  detainer* 
The  second  warrant,  in  order  that  it  may  supersede  the 
first,  ought  to  be  fully  shewn  to  be  an  act  of  the  justices. 
It  would  be  a  petitio  principii  to  say  that  the  second 
warrant  ameuds  the  first,  unless  it  is  first  shown  that  the 
second  was  sent  by  the  authority  of  the  justices*  It  does 
not  appear  that  the  second  warrant  was  sealed  by  the 
justices.  It  does  not  appear  that  the  second  warrant  was 
an  amendment  of  the  first.  It  does  not  appear  that  they 
authorized  the  one  in  lieu  of  the  other.  The  words  "  in 
lieu"  are  used  in  the  return,  but  it  may  have  been  left  by 
persons  who  had  no  authority  from  the  magistrates.  The 
fact  may  be,  and  is,  that  the  prisoners  were  detained  under 
the  second  warrant ;  but  the  question  is,  whether  that  de- 
tainer is  lawful.  That  second  detention  could  not  be 
legal,  unless  it  was  authorized  by  the  magistrates ;  and,  for 
anything  that  appears,  it  was  wholly  unauthorized  by  tfaett. 
It  is,  however,  said,  that  if  a  proper  conviction  has  taken 
place,  and  appears  upon  the  warrant  of  commitment,  At 
prisoners  are  not  entitled  to  be  discharged,  although  the 
warrant  itself  is  bad.  I  answer,  that  we  have  not  die  con- 
viction before  us  as  a  separate  instrument.  I  have  • 
recollection  of  a  case  where  it  appeared  that  a  party  had 
been  convicted  under  one  statute,  and  was  committed 
under  another  in  pari  materia.  It  was  held  by  the  Conrt, 
that  the  one  would  not  help  the  other.  The  Court  con- 
sidered the  conviction  one  thing  and  the  commitment 
another.  It  appears  to  me,  therefore,  that  the  prisoners 
ace  entitled  to  be  discharged.  There  could  be  no  difficulty, 
in  shewing  that  the  second  warrant  was  made  and  sub- 
stituted by  authority  of  the  justices,  if  that  were  the 


Williams,  J.—»I  am  of  the  same  opinion*  I  do  not  stt 
how  the  Court  can  look  at  the  second  warrants.  If  they 
were  not  substituted  by  the  authority  of  the  justices,  we 
ought  not  to  look  at  them.    There  is  no  intimatim  in  the 
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return  that  the    first   warrants   were   withdrawn   and  the         1834. 
second  substituted  by   the  magistrates.      Both   bear  the 
same  date.     I  do  not  even  see   what  there  is  to  shew  that 
those  stated  to  be  amended  were  the  second  warrants. 

Lord  Denman,  C.  J. — My  judgment  proceeds  entirely 
on  the  ground  that  the  one  warrant  is  not  substituted  for 
the  other  by  the  authority  of  the  magistrates. 

The  prisouers  were  discharged. 


Dodd  and  another  v.  Holme  and  another. 

CASE.  The  first  count  of  the  declaration  stated,  that  An  action  lies 
the  plaintiff  was  possessed  of  an  ancient  dwelling-house,  ^^y^arc-* 
wherein   he  carried   on  the  business  of  a  lodging-house  lessness  or 

*  i    i         i       i    /•      i  i         i    •       i«      •        negligence  in 

keeper,  and  that  the  defendants  were  employed  in  digging  excavating  his 
the  foundations  of  an  intended  building  in  a  piece  of  land  owin  ground, 

...  i  •       i  either  causes 

next  adjoining  to  the  land  whereon  the  dwelling-house  was  0r  accelerates 
built,  yet  the  defendants  so  carelessly  due  such  foundations,     ,e       ° 

^  *  .  .      adjoining 

that  by  reason  thereof  the  foundations  and  walls  of  the  said  house. 
dwelling-house  sunk  and  gave  way,  and  it  became  uninha- 
bitable. The  declaration,  which  coutained  four  other  counts, 
concluded  with  a  statement  of  special  damage.  At  the  trial 
before  Boliand,  B.,  at  the  Lancaster  summer  assizes,  1833, 
it  appeared  that  the  dwelling-house  of  the  plaintiff,  which 
bad  been  built  more  than  twenty  years,  adjoined  upon  a 
warehouse  belonging  to  one  Birhett.  The  defendants  were 
employed  by  Birkett  to  pull  down  and  rebuild  the  ware- 
house on  his  land*  The  defendants  pulled  down  the  ware- 
house and  dug  a  foundation  at  the  extremity  of  Birkett's 
land,  in  consequence  of  which  the  plaintiff's  dwelling- 
house,  which  was  very  old,  gave  way.  Evidence  was  given 
that  the  faulty  state  of  the  dwelling-house  occasioned  its 
fall.  It  was  not  known  when  the  house  or  the  warehouse, 
which  was  pulled  down,  was  built.    The  learned  baron  told 
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tlie  jury  lliat  tlie  plaintiff  was  entitled  to  recover,  provided 
lliey  were  of  opinion  that  the  fall  of  the  plaintiff's  dwelliug- 
house  was  occasioned  by  what  the  defendant  bad  dune. 
The  jury  found  a  verdict  for  the  plaintiffs;  and  leave  was 
given  to  the  defendants  to  move  to  enter  a  nonsuit,  in  case 
tlie  learned  judge  had  misdirected  the  jury.  In  Michaelmas 
term  last,  F.  Pollock  obtained  a  rule  nisi  for  a  nonsuit  or 
a  new  trial,  on  the  grounds  that  it  should  have  been  left  to 
the  jury,  whether  the  plaintiff's  house  was  properly  built, 
considering  that  it  stood  on  the  extremity  of  his  own  land,— 
and  that  the  verdict  was  against  the  weight  of  evidence. 

Hlackburue  and  Iloscoe  now  shewed  cause.  It  was  not 
a  proper  question  to  leave  to  the  jury,  whether,  under  all 
the  circumstances,  the  plaintiff's  ancient  house  was  built  in 
a  proper  manner.  That  would  have  been  an  issue  diffe- 
rent from  and  irrelevant  to  that  raised  by  these  pleadings, 
in  Wi/att  v.  Harrison{a),  cited  for  the  defendant  at  the 
trial,  it  was  decided  that  the  possessor  of  a  modern  house 
cannot  maintain  an  action  against  the  owner  of  the  adjoin- 
ing land,  for  digging  in  his  own  land,  so  that  the  house  falls 
in.  The  whole  question  was,  whether  the  house  was  an- 
cient or  modem,  besides,  there  was  no  allegation  that  the 
defendant  had  acted  carelessly.  In  Peyton  v.  The  Mayor 
of'  London  {b},  which  was  an  action  by  the  owner  of  the 
adjoining  house,  for  taking  down  an  old  partition  wall,  there 
was  no  opportunity  to  shore  up  the  house ;  and  the  Court 
therefore  held  that  it  was  the  duty  of  the  owner  of  the  house 
to  secure  it  internally.  The  defendants  in  this  case  did 
shore  up  the  plaintiff's  house,  but  did  it  so  inefficiently 
that  the  house  fell.  [Taunton,  J.  In  Wyatt  v.  Harrison 
there  is  cited  a  very  important  position  from  Ro/ie's  Abridg- 
ment, which  was  the  corner  stone  of  that  decision.  What 
was  the  antiquity  of  this  house?]     Very  great.     One  of 

{a)  S  Burn.  &  Adol.  871.  TlxGovemorirf  Christ',  UmpUal, 

(6)    9   Bnrn.   Sc  t'rcssw.   725;      4  Mnuo.  &  Rjl.  635. 
Itttd  sws  S.C.  yKX  tinmen  Ptt/ton  v. 
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*he  arguments  used  at  the  trial  was,  that  the  house  was  old 
and  crazy.  The  first  case  in  which  a  distinction  is  made 
between  an  aucient  house  and  a  modern  one,  is  in  Palmer  v.  v. 

Fleshees(a).   There  is  also  a  case  in  Selwyris  Nisi  Prius(b).         0LME* 
In  Walters  and  others  v.  Pfeil(c),  which  was  an  action  si* 
milar  to  the  present,  Lord  Tenterden,  C.  J.,  after  saying 
that  the  owner  of  the  house  injured  ought  to  have  shored 
it  up  internally,  thus  continued : — "  Still,  the  omission  does 
not  necessarily  defeat  the  action ;  if  the  pulling  down  be 
irregularly  and  improperly  done,  and  the  injury  is  produced 
thereby,  the  person  so  acting  may  be  liable  for  it,  although 
the  owner  of  the  house  destroyed  may  not  have  done  all 
that  he  ought  for  his  own  protection."     It  is  a  maxim  of 
the  law,  and  is  laid  down  in  Turbervil  v.  Stamp  (d),  that 
"  every  man  must  use  his  own  so  as  uot  to  hurt  another." 
In  Smith  v.  Martin  (e),  which  was  similar  to  this  case,  no 
inquiry  was  made  whether  the  house  injured  was  properly 
built.    [Lord  Denman,  C.  J.   You  do  not  know  that  when 
the  house  was  built  it  was  erected  at  the  extremity  of  the 
owner's  land.]     That  did  not  appear.     In  Brown  v.  Wind- 
sor (f)9  the  plaintiff's  house  had  beeu  by  permission  built 
against  the  pine  end  wall  of  the  defendant.     Twenty  years 
subsequently  the  defendant  made  an  excavation  in  his  own 
land,  in  a  careless  and  unskilful  manner,  by  which  the  wall 
and  consequently  the  house  was  injured.     The  Court  of 
Exchequer  held  that  the  action  was  maintainable ;  and  it 
never  occurred  to  any  one  to  agitate  the  question,  whether 
the  house  damaged  was  properly  or  improperly  built,  but 
the  questions  were,  whether  the  licence  to  build  against  the 
wall  could  be  revoked,  and  whether  he  could  make  use  of 
bis  own  property  in  any  way  he  pleased.     That  case  came 
to  the  same  question  as  this,  for  by  user  for  a  length  of  time 
a  grant  is  to  be  presumed.    [Lord  Denman, C.J.  User  for 
a  length  of  time  of  a  man's  own  land,  raises  no  presump- 

(a)  1  Siderf.  167.  (d)  1  Salk.  13. 

{b)  1  Selw.  N.  P.  8th  ed.  444,  (e)  2  Saund.  394,  6. 

Stansel  v.  John.  (f)  1  Crompt.  &  Jerv.  20. 

(c)  1  M.  &  Mai.  362. 
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tmii/j  Shvgtby  v.  Barnard  (a),  Roberts  v.  Ilea d  (b).  Suite* 
v.  Ctarke(c),  and  Jones  v.  Bird(d),  shew  that  the  question 
which  arises  in  cases  of  this  description,  is,  whether  the 
party  making  an  alteration  in  his  own  property  has  exer* 
cised  such  precaution  and  care  as  to  prevent  hia  neigh- 
bour'* property  from  being  injured.  In  the  absence  of 
authority,  the  reasonable  rule  is,  that  the  person  Mncrtjng 
the  work  should  take  due  care  and  precaution  that  he  does 
not  damage  the  adjoining  property  by  that  work.  In  Jam 
v.  Bird(r),  which  was  an  action  for  negligently  repairing 
sewers,  whereby  certain  houses  near  to  then  were  da- 
maged, Bay  ley,  J.  said,  that  it  was  not  enough  to  shew 
that  the  defendants  bad  exercised  all  their  own  skill  and 
caution,  and  that  they  had  been  guilty  of  negligence  in  not 
having  attended  to  the  suggestions  of  others,  who  recon- 
mended  the  precaution  of  shoring  up  the  cbimueys.  [Litlk- 
dak,t.  referred  to  Viner't  Abridgment,  Trespass,  (I. «.)(/), 
and  Comynt't  Digett,  Action  on  the  Case,  Nuisance,  (C.).] 


F.  Pollock  and  Wightmon,  in  support  of  the  rule.  After 
the  report  of  the  learned  judge,  the  rule,  so  far  as  relates 
to  a  nonsuit,  must  be  abandoned.  Then  with  respect  to  a 
new  trial,  it  should  have  been  left  to  the  jury,  whether  the 
house  was  originally  built  in  such  a  manner  and  in  such  a 
position  as  it  ought  to  have  been,  with  respect  to  the  adjoin- 
ing land.  There  is  no  doubt  that  the  plaintiff's  bouse  was 
propped  up  by  the  defendant's  warehouse,  and  if  the  taking 
down  the  warehouse  placed  the  plaintiff's  house  in  danger, 
it  was  the  plaintiff's  business  to  take  measures  to  prevent 
its  fall.  With  respect  to  lights,  no  man  can  complain,  that 
after  be  has  permitted  a  window  to  remain  for  twenty  yean, 
a  jury  are  to  presume  a  grant.  The  reason  why  a  grant  u 
presumed  is,  that  each  particular  act  is  taken  to  be  permitted. 
But  no  means  can  be  taken  to  prevent  a  person  building  ia 


(a)  1  Rolle's  Rep.  430." 

(b)  16  East,  812. 
it)  (1  Taunt.  29. 


(J)  5  Bam.  &  Alders.  B3T. 
(e)  1  Dow],  k  Ryl.  49T. 
(/)  30  Via.  Abr.  514. 
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an  insufficient  manner  at  the  extremity  of  his  land,  near  an 
adjoining  building.  It  is  said  that  the  plaintiff's  is  an  an* 
eient  house,  and  that  there  is  a  distinction  between  the  case 
where  the  house  damaged  is  modern  or  ancient.  It  has 
been  forgotten  that  the  defendant's  warehouse  is  as  old  as 
the  plaintiff's  house.  The  case  is  the  same  as  if  the  de- 
fendants, by  excavating  their  own  land,  had  injured  a 
house  recently  built.  Wyatt  v.  Harrison  therefore  applies* 
There  Lord  Tenterden  says  (a), "  It  may  be  true,  that  if  any 
land  adjoins  that  of  another,  and  I  have  not  by  building 
increased  the  weight  upon  my  soil,  and  my  neighbour  digs 
in  his  land  so  as  to  occasion  mine  to  fall  in,  he  may 
be  liable  to  an  action.  But  if  I  have  laid  an  additional 
weight  upon  my  land,  it  does  not  follow  that  he  is  to  be 
deprived  of  the  right  of  digging  his  own  ground,  because 
mine  will  then  become  incapable  of  supporting  the  arti- 
ficial weight  which  I  have  laid  upon  it."  Then  there  was 
no  evidence  of  auy  negligence  on  the  part  of  the  defendants, 
except  that  they  did  not  shore  up  the  house  of  the  plaintiff. 
But  Peyton  v.  The  Lord  Mayor  fyc.  of  London,  shews  that 
it  was  not  incumbent  on  the  defendants  to  shore  up  the 
plaintiff's  house.  It  was  the  business  of  the  plaintiffs,  not 
of  the  defendants. 
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Lord  Denman,  C.  J.— This  is  a  case  involving  some 
curious  points  of  law.  It  is  an  action  for  carelessly, 
negligently,  unskilfully  and  improperly  digging  the  founda- 
tions of  a  warehouse  on  the  land  next  adjoining  the  land 
on  which  the  plaintiff's  dwelling-house  was  built,  so  that  by 
reason  thereof  the  foundations  and  walls  of  the  plaintiff's 
dwelling-house  sunk  and  gave  way.  The  question  is,  whe- 
ther it  was  proved  at  the  trial,  and  left  by  the  learned  judge 
to  the  jury,  that  the  foundations  of  the  warehouse  were 
carelessly  and  negligently  dug  by  the  defendants.  That 
was  the  fit  point  to  be  submitted  to  the  jury,  because  the 
Occasion  of  the  damage  was  the  real  question  to  be  tried; 

(a)  3  Barn.  &  Adol.  876. 
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1(134.  If  the  plaintiff's  bouse  was  in  so  desperate  a  condition  that 
it  could  not  have  stood  if  the  excavation  had  not  been  made, 
the  defendants  could  not  be  charged  with  the  result.  Much 
Houi»,  evidence  was  given,  but  substantially  the  question  was, 
whether  the  defendants'  act  had  caused  the  injury.  The 
learned  baron  told  the  jury  that  the  plaintiffs  were  entitled 
to  recover,  provided  they  were  of  opinion  that  the  loss  was 
occasioned  by  what  the  defendants  bad  done,  and  reports 
to  us  tbat  he  borrowed  the  terms  of  the  question  submitted 
to  the  jury  from  Wyatl  v.  Harrison,  of  which  this  is  the 
converse.  The  point  of  negligence  was  in  substance  left 
to  the  jury,  and  they  could  arrive  at  no  other  conclusion 
than  they  have  done.  A  party  has  no  right  to  accelerate 
the  fall  of  hts  neighbour's  house,  although  it  may  be  in  an 
insufficient  state  of  repair.  Without  entering  into  the  ques- 
tion as  to  the  distinction  in  this  respect,  between  a  modern 
house  and  one  which  has  been  built  twenty  years,  I  am  of 
opinion  that  the  question  has  been  fairly  left  to  the  jury, 
and  tbat  they  have  come  to  a  right  conclusion. 

Littledalb,  J. — The  plaintiff's  house  had  been  buill 
for  upwards  of  twenty  years,  and  was  au  ancient  house. 
What  difference  this  makes,  I  will  not  take  upon  myself  to 
determine  in  the  present  case.  But  the  plaintiff  has  ac- 
quired certain  rights  upon  his  own  land.  The  learned 
baron,  as  appears  from  his  report,  has  taken  the  law  from 
Wyatt  v.  Harrison.  He  did  not  leave  the  question  to  the 
jury  as  to  the  state  of  the  plaintiff's  house,  but  no  doubt 
that  was  pressed  upon  their  attention.  The  question  of 
negligence  was  certainly  before  them,  and  there  is  no  suffi- 
cient ground  for  disturbing  the  verdict. 

Taunton,  J. — This  cause  at  the  trial  involved  a  mere 
question  of  fact  to  be  decided  by  the  jury.  I  am  at  a  loss 
to  see  that  the  conclusion  which  the  jury  have  come  to  is 
wrong.  This  cause  occupied  a  considerable  length  of 
time,  and  from  what  I  heard  read  from  the  learned  baron's 
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note  of  the  proceedings  at  the  trial,  it  is  clear  that  there  was 
an  inquiry  as  to  whether  the  act  was  done  by  the  defendants 
negligently.     The  jury  have  drawn  the  conclusion  that  the 
act  was  done  negligently.     In  every  count  of  the  declara- 
tion there  is  an  allegation  of  carelessness  and  negligence 
on  the  part  of  the  defendants.     The  jury  have  decided  not 
only  that  there  was  negligence,  but  that  by  reason  of  the 
negligence  on  the  part  of  the  defendants,  the  damage  was 
sustained  by  the  plaintiffs.     It  is  said  that  the  house  was 
so  ruinous,  that  peradventure  it  would  not  have  stood  six 
months.     The  defendants  have  no  right  to  accelerate  the 
fall  of  the  house  six  months.     If  the  house,  from  its  con- 
dition, was  likely  to  come  down — if  in  truth  it  did  come 
down  from  that  cause,  the  damage  has  not  been  sustained 
by  the  negligence  of  the  defendants.     There  was  ample 
evidence  to  support  the  conclusion  at  which  the  jury  arrived. 
With  respect  to  the  summing  up,  the  learned  baron  gives 
a  very  brief  account  of  it.     But  it  is  utterly  impossible  that 
the  jury  could  have  passed-by  the  point,  whether  or  not  the 
defendant  had  done  the  act  negligently  or  used  proper  pre- 
caution ;  and  I  think  we  ought  not  to  examine  the  direc- 
tion of  the  learned  judge  with  eagles'  eyes.     As  damage 
therefore  arose  from  the  negligent  conduct  of  the  defend- 
ants, the  rule  should  be  discharged. 


Williams,  J. — It  appears  clearly  from  the  report  of  the 
learned  judge  that  the  attention  of  the  jury  was  drawn  to 
the  question  as  to  what  was  the  cause  of  the  fall  of  the 
plaintiff's  house ;  for  much  evidence  was  given  with  a  view- 
to  shew  that  it  was  the  faulty  state  of  the  house  which 
occasioned  its  giving  way.  That  must  have  been  brought 
to  the  attention  of  the  jury  as  well  as  the  question  of  negli- 
gence. If  the  house  was  good  only  for  six  months,  a  right 
of  action  would  vest  in  the  plaintiff  for  accelerating  its  fall 
before  the  expiration  of  the  six  months.  If  it  be  true  that 
the  house  was  frail,  then  there  was  a  greater  necessity  for 
care  and  attention  on  the  part  of  the  defendan     in  ap- 
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1SS4.        proacbing  it.    A*  to  the  negligence  of  the  defendant*,  Ibe 
^trf**1     jury  have  come  to  a  right  conclusion,  considering  the  en- 
v.  deuce  on  the  one  side  and  the  other.     Therefore  the  verdict 

■sbim.      ought  not  to  be  set  aside. 

Rule  discharged. 


la  ejectment 
against  A.  on 
the  demise  of 
B.,  a  mort- 
gagee, a  reco- 
very i,.B 
former  eject- 
ment, brought 
subsequently 
to  the  mort- 
gage, on  the 
demise  of  A., 
against  C.  the 


ible 
in  evidence 
for  the  de- 
fendant. 

So,  although 
on  the  first 


mi  examined 
at  a  witness 

on  behalf  of  C. 
So,  although 
the  second 

brought  on 
the  several 
demise*  of  B. 
and  C,  if  the 
plaintiff  electa 
to  rely  on  the 
demise  of  B. 


Dob,  on  the  several  demises  of  John  Smith  and  Helh 
Webber  Payne,  v.  Simon  Webbbs. 

EJECTMENT  for  tea  acres  of  land  in  the  parish  of 
North  Tawton,  Devon.  At  the  trial  before  Bowttq*et,i., 
at  the  Exeter  spring  assises,  1834,  it  was  contended  that 
the  plaintiff  was  entitled  to  recover  as  lessee  of  John  Smith, 
under  the  following  circumstances : 

Tbe  plaintiff  proved  that  from  1789  to  188B  Joia 
Payne,  and  Hele  Webber  Payne,  his  son,  bad  been  succes- 
sively in  possession  of  the  land ;  that  they  had  leased  and 
mortgaged  this  properly,  and  had  in  various  other  ways 
dealt  with  it  as  owners  of  Ibe  fee;  aud  that  in  1815  the 
latter  bad  conveyed  the  fee  to  Smith  by  way  of  mortgage. 

Tbe  defendant  set  up  the  following  case : 

1787-  Simon  Webber,  tbe  grandfather  of  Hele  W.  Payne, 
devised  the  land  to  his  son,  Simon  Webber,  the  father  of  the 
defendant,  for  life;  remainder  lo  the  defendant  in  tail  male. 

1790.  John  Payne,  the  father  of  Hele  Webber  Payne, 
took  possession  of  the  land  upon  the  death  of  Simon  Web- 
ber, the  grandfather. 

1817.  Simon  Webber,  the  father,  died,  without  having 
taken  any  steps  to  gain  possession  under  tbe  will. 

1 825.  An  ejectment  on  the  demise  of  tbe  present  de- 
fendant, was  commenced  against  H.  TV.  Payne,  and  was 
ultimately  referred  to  a  barrister,  who  awarded  in  favour 
of  tbe  then  lessor  of  the  plaintiff.  A  writ  of  bab.  fac 
possessionem  was  executed  on  the  20th  March,  1828; 
and  the  present  defendant  has  since  continued  in  the  pos- 
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session.  The  lessor  of  the  plaintiff,  John  Smith,  attended  1884. 
one  of  the  meetings  before  the  arbitrator  as  a  witness.  It 
was  objected  by  the  counsel  for  the  plaintiff,  that  this  evi- 
dence was  not  admissible  as  against  John  Smith.  The 
learned  judge  held  that  the  evidence  was  admissible  if  the 
plaintiff  relied  on  both  the  demises  in  the  declaration,  but 
inadmissible  if  he  relied  only  on  the  demise  by  John  Smith* 
The  jury  found  a  verdict  for  the  plaintiff,  as  lessee  of  John 
Smith. 

Erie,  in  Easter  term  last,  moved  for  a  new  trial.  The 
evidence  was  improperly  rejected.  The  question  was, 
which  of  the  parties  was  a  wrong-doer.  The  evidence  ten- 
dered was  therefore  admissible  to  shew  in  what  way  the 
defendant  bad  obtained  possession  of  the  laud.  The  pos- 
session, as  against  the  defendant,  was  not  adverse  until 
1817.  The  mortgagor  held  the  land  by  the  permission  of 
the  mortgagee.  Acts  therefore  adverse  to  the  title  of  the 
one,  must  be  considered  as  adverse  to  that  of  the  other. 
Smith,  the  mortgagee,  was  present  at  the  arbitration ;  he 
had  consequently  notice  of  the  action  and  of  the  title  being 
in  dispute.  The  mortgagor  must  be  considered  as  his 
agent,  since  he  holds  possession  by  his  permission;  and 
Doe  d.  Morris  v.  JRosser  (a)  decided  that  where  the  right 
to  land  is  referred  to  an  arbitrator,  who  has  awarded  in 
favour  of  the  lessor,  the  award  concludes  the  defendant  from 
disputing  the  lessor's  title  in  another  ejectment.  Doe  d. 
Harding  v.  Cooke  (b),  which  was  cited  for  the  plaintiff  at 
the  trial,  is  distinguishable  from  the  present  case.  There 
the  plaintiff  shewed  twenty  years'  possession,  and  the  de- 
fendant proved  that  he  himself  had  been  in  possession  for 
ten  years  following  the  twenty.  The  Court  of  C.  P.  held 
that  the  plaintiff  was  entitled  to  recover.  There  no  other 
facts  appeared  except  the  duration  of  each  party's  posses- 
sion, and  the  plaintiff  had  had  possession  for  more  than 
twenty  years.  Besides,  it  was  never  previously  decided 
that  twenty  years'  possession,  unaccompanied  by  any  other 

(«)  3  East,  15.  (b)  5  Moore  8c  P.  161;  7  Bogh.  340. 
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circumstance,  afforded  a  presumption  of  title  against  a  de- 
fendant who  had  been  subsequently  in  possession.  [Parte, J. 
Twenty  years'  possession  is  prim&  facie  evidence  of  title.] 
Here,  neither  party  was  in  possession  for  twenty  years. 
The  evidence  was  admissible  to  shew  that  the  defendant, 
(who  was  the  last  in  possession,)  held  that  possession  under 
circumstances  which  raised  a  probability  of  title. 

By  the  Court. — There  is  no  ground  whatever  for  say- 
ing that  this  was  evidence  against  Smith.  It  is  true  he 
was  aware  that  the  arbitration  was  going  on,  and  was  pre- 
sent at  one  meeting ;  but  he  was  not  bound  to  interfere. 
The  arbitration  was  res  inter  alios  acta. 

Rule  refused  (a.) 
(a)  And  see  Doe  dem.  Foster  v.  The  Earl  of  Derby,  post,  78S. 


„fi 


>  • 


Bywater  v.  Richardson. 

A  horse  is  C>ASE  on  the  warranty  of  a  horse.  The  declaration  al- 
warranty  of  l^ged  iii  one  count  that  the  horse  had  been  warranted  sound 
soundness  for  and  steady  in  harness,  and  in  the  other  counts  a  warranty 
hours:— Held,  °f  soundness,  but  the  breach  in  all  the  counts  was  only  that 
that  the  mere    ^  h0T8e  was  unsound.    On  the  trial  before  Bolland,  B.,  at 

knowledge  of  . 

unsoundness     the  Lancaster  summer  assizes,  1833,  it  appeared  as  follows: 

by  the  seller 
does  not  viti- 
ate the  sale. 

Certain 
rules  were 
pasted  up  at  a  The  plaintiff  resold  him  at  the  same  repository  to  one  Yeo- 

hones,  regu-  man,  shortly  afterwards,  with  a  warranty  of  soundness.  Id 
lating  sales  by  jun     1832   Yeoman  returned  the  horse  to  the  plaintiff  as 

pnvate  con-  .  r 

tract  there :—  unsound,  and  commenced  an  action  to  recover  the  purchase 

Held,  that 
parties  con- 
tracting at 

havingnotice    (a  ^act  which  was  proved  upon  this  trial)  that  it  had  for  some 

of  the  rules, 

impliedly  adopted  *\\e  tetm*  tf  ftv*  ivta&. 


The  horse  had  been  sold  by  the  defendant  to  the  plaintiff 
in  April,  1832,  at  a  repository  for  horses  in  Liverpool,  with 
a  written  warranty  that  he  was  "  sound  and  steady  in  harness." 


money.    Bywater  at  first  defended  and  afterwards  com- 
pounded that  action,  and  took  back  the  horse  on  discovering 


By  WATER 

V. 
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months  had  a  navicular  disease,  which  was  explained  by  1831.  • 
veterinary  surgeons  to  consist  in  inflammation  in  a  joint 
within  the  inside  of  the  hoof,  and  to  be  of  such  a  nature 
that  it  may  be  so  far  alleviated  by  proper  treatment  as  to  ^ICUARDS0: 
render  a  horse  fit  for  gentle  work,  and  make  him  appear 
sound  on  soft  ground,  but  to  be  rarely,  if  ever,  permanently 
cured,  so  as  to  make  him  fit  for  hard  work.  The  plaintiff 
then  applied  to  the  defendant  to  take  back  the  horse  and 
reimburse  his  expenses ;  and  on  his  refusal  so  to  do,  the 
horse  was  resold  at  a  considerable  loss.  This  action  was 
brought  to  recover  the  difference  of  price,  and  also  the  ex- 
penses of  the  action  brought  against  the  plaintiff  by  Yeoman. 

The  unsoundness  of  the  horse  was  not  denied  at  the 
trial.  It  also  appeared  that  horses  sold  at  the  repository 
were  shown  upon  a  riding-place  covered  with  bark,  and  not 
calculated  to  disclose  lameness.  Some  evidence  was  given 
with  a  view  to  shew  that  the  defendant  must  have  known  of 
the  unsoundness  at  the  time  of  the  sale,  and  had  used  arti- 
fice to  conceal  the  horse's  defects.  On  the  part  of  the  de- 
fendant, the  conditions  for  sales  by  private  contract  at  the 
repository  were  relied  on.  One  of  these  stated  that  a  war- 
ranty of  soundness  given  at  the  repository  would  remain  in 
force  only  until  12  at  noon  of  the  next  day  after  the  day  of 
•ale,  when  the  sale  would  become  complete,  and  the  respon- 
sibility of  the  seller  would  terminate,  unless  in  the  meantime 
a  notice  to  the  contrary  was  sent*  These  conditions  were 
painted  on  a  board  fixed  to  the  wall  of  the  repository,  and 
were  known  of  by  both  the  plaintiff  and  the  defendant,  but 
no  reference  had  been  made  to  them  by  the  parties  at  the 
time  of  the  sale. 

In  addition  to  the  unsoundness,  several  witnesses  spoke 
to  the  horse  being  unsteady  in  harness. 

The  learned  judge,  in  his  charge  to  the  jury,  stated  that 
such  conditions  could  apply  only  in  cases  where  they  are 
referred  to  at  the  time  and  coupled  with  the  act  of  sale,  as 
in  sales  by  auction,  when  the  conditions  are  read,  but 
not  in  such  a  case  as  this;  and  that  if  the  jury  thought  the 

VOL.  HI.  3  F 
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18S4.  horse  unsound,  the  defendant  was  clearly  liable  upon  his 
warranty.  The  jury  found  a  verdict  for  the  plaintiff  for  the 
difference  of  price  on  the  resale.    The  learned  judge  gave 

RicB"wo!r.   the  defendant  leave  to  move  to  enter  a  nonsuit     Alex- 
ander, for  the  defendant,  obtained  a  rule  nisi  accordingly. 


First  point : 

Unsteadiness 
in  harness. 


Second  point 
Whether  con- 


F.  Pollock  and  G.  W.  Hope  shewed  cause.  I.  Whatever 
might  be  the  effect  of  the  condition  relied  on,  as  to  un- 
soundness, it  clearly  could  not  protect  the  defendant  from 
the  consequences  of  the  unsteadiness.  Buchanan  v.  Pam- 
show  (a)  is  precisely  analogous.  There  the  horse  was  sold 
at  a  public  auction,  warranted  six  years*  old  and  sound. 
One  of  the  conditions  of  sale  was,  that  he  should  be 
deemed  sound  unless  returned  in  two  days.  The  Court 
held  that  this  condition  applied  only  to  the  warranty  of 
soundness. 

II.  There  was  no  sufficient  evidence  of  a  contract  sub- 
ject to  the  condition,  there  having  been  no  reference  to  it 
at  the  time  of  the  sale,  as  in  Mesnard  v.  Aldridgt  (b). 
This  case  is  similar  to  those  where  notices,  limiting  their 
responsibility!  have  been  given  by  carriers,  which  notices  it 
has  been  decided,  by  Kerr  v.  Willan(c)  and  Rowley  t. 
Ilorne{d),  cannot  be  taken  advantage  of  by  the  carrier*, 
upon  the  mere  proof  of  their  having  been  written  up  in  the 
offices  or  advertised  in  the  newspapers. 

III.  Supposing  that  this  was  a  sale  upon  the  condition 
contained  in  the  rules,  and  that  this  rule  applies  to  a  case 
where  unsteadiness  is  shewn,  still  there  has  been  so  much 
fraud  on  the  part  of  the  defendant  that  he  ought  not  to  be 
permitted  to  take  advantage  of  the  condition.  Lord  EUt* 
borough,  in  Baglehole  v.  Walters  (e),  (in  which  the  doctrine 
in  Mellhh  v.  Motteux  {J),  that  even  on  a  sale  with  all  faults 
the  vendor  was  bound  to  discover  such  faults  as  are  known 
to  himself,  Mas  overruled,)  gives  as  his  reason,  that  a  sale 


(<i)  a  T.  R.  745. 

(*)  SEsp.  N.P.C.  271. 

(c)  e  Maulo  St  Selw.  150, 


(d)  3  Bingh.  3. 

(e)  3  Carapb.  154. 

(J)  Peska's  N.P.C.  115. 
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with  all  faults  puts  a  purchaser  upon  his  guard.     He,  how-        1834. 

ever,  admitted  even  there,  that  if  any  artifice  were  used  to  "^" 

.  .  Bywater 

Conceal  the  faults,  the  sale  would  be  vitiated*    In  Schneider  v. 

▼.  Heath  (a),  Mansfield,  C.  J.,  expressed  a  decided  opinion  ft1™***8011* 
that  even  on  a  sale  with  all  faults,  a  false  representation 
would  constitute  a  sufficient  fraud  to  vitiate  the  transaction 
— ft  view  which  appears  confirmed  by  Polhill  v.  Walter  (b), 
the  effect  of  which,  according  to  Parke,  J.,  in  Freeman  v* 
Baker  (t),  is, "  that  if  a  party  states  what  he  knows  to  be 
untrue,  it  is  a  fraud  in  law."  And  in  addition  to  these 
authorities,  that  in  Aldridge  v.  Mesner  (rf),  (which  was  a 
case  on  a  bill  of  interpleader,  under  which  the  action  in 
Memard  v.  Aldridge  had  been  tried,)  Lord  Eldon  expresses 
a  decided  opinion  that  conditions,  such  as  ate  now  relied 
on  by  the  defendant,  are  of  no  avail,  if  it  appear  that  the 
motive  for  selling  under  them  is  the  impossibility  of  dis- 
covering the  unsoundness  within  the  time  limited^-a 
description  precisely  applicable  to  the  present  case,  in 
which  it  appeared  from  the  evidence  that  the  defendant 
mwst  have  known  of  the  unsoundness,  and  have  adopted 
this  way  of  selling  on  purpose  to  protect  himself  from  the 
consequences. 

Lastly,  if  it  be  objected  that  the  purchaser  might,  by  Fourth  point: 
using  extraordinary  care,  have  discovered  the  fault,  the  tioTrequired1" 
answer  is,  as  in  Schneider  v.  Heath,  that  all  that  he  was  in  buyer. 
required  to  do  was  to  exercise  common  prudence ;  and  that 
he  appears  to  have  done. 

Alexander  and  Wightman,  for  the  defendant 

I.  With  respect  to  the  warranty  of  steadiness  in  harness*,  First  point 
-  there  is  no  complaint  stated  in  the  breach  in  the  declaration 
that  the  horse  was  unsteady  in  harness.     That,  therefore, 
cannot  be  taken  advantage  of  by  the  plaintiff. 

It.  There  is  no  ground  for  saying  that  this  was  a  Con-  Second  point. 
tract  apart  from  the  rules  of  the  repository-     Eaxh  party 

(a)  3  Campb.  506.  (c)  Ante,  vol.  ii.  450. 

(ft)  8  Barn*  &  Adrtl.  114.  (d)  6  Ve*.  jan.  4  J  8. 
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1831.         was  perfectly  familiar  with  the  rules.     The  plaintiff  set  np 

"~"^  ■  these  very  rules  as  a  defence  to  the  action  brought  against 

t.  him  by  Yeoman.     Mcsnard   v.  Aldridge   is    expressly  in 

Ricrabmo*.  point.  There  the  conditions  of  sale  were  contained  in  a 
printed  paper,  and  posted  up  under  the  auctioneer's  box, 
and  at  the  time  of  sale  the  auctioneer  announced  that  the 
jconditions  were  as  usual.  Lord  Kenyon  held,  that  this  was 
a  sufficient  notice  of  the  conditions  under  which  the  horses 
were  sold,  and  that  the  purchaser  was  bound  by  it.  It  is 
true  that  this  is  a  sale  by  private  contract,  but  the  principlt 
will  equally  apply.  As  the  plaintiff  was  aware  of  the  rules, 
he  must  be  considered  as  having  adopted  them,  and  must 
be  bound  by  them.  This  is  a  notice  to  the  buyer  that  at  the 
end  of  twenty-four  hours  the  seller  will  not  be  answerable 
for  the  soundness  of  the  horse.  At  the  end  of  the  twenty- 
four  hours  it  was  a  sale  without  a  warranty.  Whether  the 
defendant  knew  of  the  unsoundness,  is  immaterial.  Iff 
party  purchases  a  horse  with  such  a  warranty,  be  must  take 
the  consequences. 

Third  point.  ,  HI,  It  \s  8aid  that  this  is  a  case  of  deceit ;  but  this  ob- 
jection was  not  taken  at  the  trial.  ' 

Lord  Dbnman,  C.  J.— There  is  no  doubt  the  plaintifi 
was  aware  of  the  rule.  His  situation  is  therefore  the  same 
as  if  the  defendant  had  said  to  him  by  word  of  mouth, "  I 
will  not  warrant  this  horse  to  you  for  a  longer  period  than 
twenty-four  hours."  This  the  defendant  was  perfectly 
warranted  in  doing.  It  may  be  prudent  to  make  such  a 
condition  of  sale.  Baglehole  v.  Waiters  is  applicable. 
There,  a  ship  was  sold  with  all  faults;  and  it  was  held 
that  it  was  quite  immaterial  how  many  faults  belonged  to  it 
within  the  know/edge  of  the  seller,  unless  he  used  some  arti- 
fice to  prevent  their  discovery.  Here,  the  horse  is  sold 
with  all  faults  except  such  as  shall  be  discovered  within  a 
limited  period. 

Littledale,  J.— I  am  of  the  same  opinion.    The  de- 
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fendant  did  not  intend  to  warrant  the  horse  unless  it  was  1834. 

returned  within  twenty-four  hours,  J^"^ 

J  Bywater 

V. 

Taunton,  J.,  and  Williams,  J.,  concurred.  Richardson. 

Rule  absolute  for  a  nonsuit. 


The  King  v.  John  Wilson. 

J-Vl*  D.  HILL  had  obtained  a  rule  calling  upon  certain  In  a  convic* 
justices  of  the  county  of  Leicester  to  shew  cause  why  a  ye^^ner01" 
mandamus  should  not  issue  requiring  them  to  amend  their  under  8  H.  6, 
return  to  a  certiorari,  by  returning  the  information  on  which  magistrates 

the  conviction  of  a  forcible  detainer  was  founded,  and  also  proceed  upon 

view,  it  19  not 
to  set  forth  on  the  face  of  the  conviction  the  evidence  which  necessary  to 

was  given  touching  the  entry  into  the  premises  in  the  con-  set  ?at  rjj,e 

viction  mentioned.  facts  presented 

The  conviction  was  as  follows : —  t0  l  elr  Yiew* 

Leicestershire,  to  wit:  Be  it  remembered,  that  on  &c,  at 

&c,  T.  B.  and  J.  £.  complain  to  us  A.  B.  and  C.  X).,  two 

justices  of  our  lord  the  king,  assigned  &c,  that  John  Wilson, 

late  of  &c,  carpenter,  into  the  messuage  of  them  the* said 

X.  B.  and  J.  S,,  situate  within  the  parish  aforesaid,  did  on 

the  28th  day  of  August  now  last  past  enter,  and  them  the 

said  T.  B.  and  J.  S.  from  the  messuage  aforesaid,  whereof  the 

said  T.  B.  and  J.  S.  at  the  time  of  the  entry  aforesaid  were 

seised  to  them  and  their  heirs  in  their  demesue  as  of  fee, 

unlawfully  (a)  ejected,  expelled  and  amoved,  and  the  said 

messuage  from  them  the  said  T.  B.  and  J.  S.  unlawfully, 

with  strong  hand  and  armed  power,  doth  yet  hold  and  from 

them  detain,  against  the  form  &c;  whereupon  the  said 

(a)  The  expulsion,  not  the  entry,  and  expelled  had  a  joint  right  of 

is  here  alleged  to  be  unlawful,  possession,  or  because  a  right  of 

There  may  have  been  an  unlawful  possession  had  accrued  to  the  party 

expulsion  after   a   lawful    entry,  expelled  between  the  entry  and  the 

either  because  the  parties  expelling  expulsion. 


WlISUI. 
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X,  B.  and  J,  S.,  then,  to  wit,  on  &c.,  at  &c.,  pray  of  us (so  m 
Tk.K™  aforesaid  being  justices),  that  a  due  remedy  be  provided  to 
them  in  this  behalf,  according  to  the  form  &c.,  which  com- 
plaint and  prayer  by  us  the  aforesaid  justices  being  heard, 
we  the  aforesaid  A.  B.  and  C.  D.,  the  justices  aforesaid,  to 
the  messuage  aforesaid  personally  have  come,  aud  do  now 
here  find  and  see  the  said  John  Wilson  the  aforesaid  mes- 
.  suage,  with  force  and  arms,  unlawfully,  with  strong  hand 
and  armed  power,  detaining,  against  the  form  &c.,  according 
as  they  the  said  T.  B.  and  J.  S.  so  as  aforesaid  have  unto 
us  complained.  Therefore  it  is  considered  by  us  the  afore- 
said justices,  that  the  said  John  Wilson,  of  the  detaining 
aforesaid  with  strong  hand,  by  our  own  proper  view  now 
here  as  aforesaid  bad,  is  convicted,  according  to  the  form  of 
the  statute  aforesaid:  whereupon  we  the  justices  aforeoaW 
do  set  and  impose  a  fine  of  five  pounds  to  be  paid  by  biai 
to  our  sovereign  lord  the  king  for  the  said  offence,  and  da 
cause  him  now  here  to  be  arrested;  and  the  said  John  WU- 
son  being  convicted  upon  our  own  proper  view  of  the  defam- 
ing aforesaid  with  strong  hand,  as  is  aforesaid,  by  us  the 
aforesaid  justices  is  committed  to  the  gaol  of  our  lord  the 
king  at  L.  in  the  county  of  L.,  being  the  nett  gaol  to  the 
messuage  aforesaid,  there  to  abide  until  he  shall  have  paid 
the  said  fine  to  our  lord  the  king  for  his  offence  aforesaid; 
concerning  which,  the  premises  aforesaid,  we  do  make  this 
our  record.     In  witness  &c. 

The  rule  nisi  was  granted  on  the  ground  that  by  3  Gto.  4, 
c.  23,  the  evidence  should  have  been  set  out,  since  it  could 
not  otherwise  appear  that  the  entry  was  unlawful;  a  circum- 
stance which,  according  to  Rex  v.  Oakley  and  othtrt{m),  was 
necessary  to  constitute  the  offence, 

Humfrty  for  the  justices,  and  Follett  for  T.  S.  and  J.  &, 

the  parties  interested,  now  shewed  cause.     This  is  a  convic- 
tion under  8  Hetn  Q,  c.  9,  which  empowers  justices  to  act 
upon  their  own  view.     It  is  therefore  unnecessary  to  State  the 
(a)  Ante,  vol.  i.  58;  4  Barn.  It  AdoL  30t. 
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evidence.     None  may  have  been  adduced ;  or  at  all  events        1834. 

the  evidence  would  be  only  ancillary  to  the  view.     In  Rex 

v.  Oakley  the  precedent  in  Rex  v.  Elwell  and  others  (a)  is  v. 

treated  as  correct.     The  convictiou  in  this  case  follows  that       WlLS0N- 

precedent     Rex  v.  Oakley  merely  decides  that  there  must 

be  an  unlawful  entry,  as  well  as  a  forcible  detainer,  in  order 

to  constitute  the  offence.     Here  the  entry  is  stated  to  be 

unlawful. 

It  appears  that  the  merits  of  the  case  were  gone  into. 
The  S  Geo*  4,  c.  23,  s.  39  directs,  that  where  the  merits 
have  been  tried,  the  conviction  shall  not  be  set  aside  for  any 
defect  in  form* 

M.  D.  Hill  in  support  of  the  rule.  This  is  not  an  ap- 
plication to  quash  the  conviction,  but  to  set  out  facts,  in  order 
that  the  Court  may  see  whether  the  conviction  is  right. 
The  conviction  does  not  set  out  facts  from  which  the  Court 
can  judge  whether  it  was  obtaiued  upon  sufficient  evidence. 
The  conviction,  in  the  first  place,  recites  the  information, 
which  certainly  states  an  unlawful  entry.  It  then  proceeds 
to  say,  that  the  justices  then  came  to  the  messuage.  They 
therefore  went  to  the  house  after  the  unlawful  entry  had 
been  made,  and  consequently  all  they  could  see  was  a  de- 
tainer by  force.  The  conviction  does  not  state  that  the 
magistrates  were  conusant  of  an  unlawful  entry.  The  adju- 
dication in  the  conviction  finds  only  on$  ingredient  of  the 
offence,  and  evidently  assumes  that  there  may  be  a  forcible 
detainer  without  an  unlawful  entry.  [Williams,  J.  Suppose 
the  magistrates  had  no  evidence  of  an  unlawful  entry. 
Taunton,  J.  By  the  certiorari  the  justices  are  only  required 
to  return  the  conviction  and  all  things  touching  the  same. 
You  are  complaining  that  the  return  is  insufficient.]  The 
application  is  for  a  mandamus  calling  upon  the  justices  to 
Set  out  the  evidence  in  the  conviction.  As  the  evidence  is 
Mot  set  out,  the  conviction  is  not  in  such  a  form  as  to  enable 
the  defendant  to  take  the  opinion  of  the  Court  upon  the 
legality  of  the  conviction,  the  objection  not  appearing  on 

(a)  3  Lord  Raym.  1514. 
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the  face  of  the  conviction;  Rex  v.  Cashiobury  (a).  [Lord 
Denman,  C.  J.  It  seems  to  me  to  be  conceded  to  you  tint 
the  justices  did  not  see  the  entry.]  If  it  is  not  necessirj  to 
set  out  the  evidence  of  the  entry,  it  is  unnecessary  to  set  out 
the  evidence  of  a  circumstance  which,  according  to  Iter  v. 
Oakley,  is  necessary  to  constitute  the  offence.  [Lord  Dot- 
man,  C.  J.  You  would  put  it  in  the  alternative,  either  tbe 
justices  did  see  the  unlawful  entry,  then  that  fact  ought  to  be 
set  out ;  or  they  did  not  see  it,  then  the  conviction  is  b*d 
for  not  setting  out  evidence  given  of  the  fact.]  The 
words  of  3  Geo.  4  are  imperative,  and  require  the  jus- 
tices to  set  out  the  evidence.  The  third  section  of  tint 
statute  which  lias  been  referred  to  is  inapplicable,  as  it  relates 
only  to  defects  inform,  which  this  is  not.  [Taunton,  3.  I 
am  at  a  loss  to  see  why  you  should  adopt  this  mode  of 
getting  rid  of  the  conviction.  Why  not  move  to  quash  the 
conviction?  You  are  asking  us  indirectly  to  support  the  con- 
viction by  giving  the  justices  an  opportunity  of  shewing  that 
there  was  evidence,  although  it  does  not  appear  upon  the 
face  of  the  conviction.  If  the  conviction  is  bad  on  die  face 
of  it,  why  compel  the  magistrates  to  set  out  the  evidence.] 
Assuming  that  the  magistrates  are  right  in  determining  that 
a  forcible  detainer  was  committed,  although  there  was  do 
unlawful  entry,  still  they  ought  to  state  the  facts  in  order 
that  this  Court  may  see  whether  a  forcible  detainer  was 
committed.  In  the  matter  of  Rix  and  another  (A),  a  man- 
damus issued  to  compel  the  justices  to  set  out  in  die  con- 
viction the  particular  evidence  adduced  before  them. 

Lord  Denman,  C.J. — In  that  case,  and  in  Ilex  v.  Warn* 
ford{c),  there  was  an  affidavit  that  evidence  bad  been  taken, 
but  that  it  had  not  been  set  out  in  the  words  used  by  the 
witnesses.  Here,  it  is  plain,  the  magistrates  did  not  act 
upon  any  evidence,  but  acted  upon  their  own  view.  The 
question  is  simply  whether  the  conviction  is  or  is  not  good. 
If  the  conviction  be  bad  it  may  be  set  aside  by  a  proper 

(a)  3  Dowl.  &  ttjL  35.  (c)  5  Dowl.  &  RjL  409. 

(t)  4  Dowl.  &  Rjl.  352. 
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application.    In  the  meantime  the  mandamus  would  be  in- 
effectual for  any  purpose.  r, 

v. 
Littledale,  J.— It  ought  to  have  been  shewn  to  us  Wilson. 
that  there  was  evidence,  and  that  the  magistrates  have  not 
set  it  out.  The  justices  may  decide  upon  their  own  view. 
They  are,  therefore,  not  bound  to  set  out  the  facts  spe- 
cially. It  is  sufficient  if  they  find  a  forcible  detainer  after 
an  unlawful  entry. 

Taunton,  J.,  after  stating  the  rule,  said: — It  does  not 
appear  that  the  justices  have  proceeded  upon  any  facts,  but 
upon  their  owu  view.  Probably  no  facts  were  brought  before 
them  in  evidence.  It  is  mere  speculation  whether  there 
was  any  evidence.  I  think  we  ought  not  therefore  to  grant 
this  mandamus.  I  give  no  opinion  as  to  the  validity  of  the 
conviction. 

Willi  a  ms,  J. — I  am  of  the  same  opinion.  Nothing  that 
occurred  is  kept  back  from  the  consideration  of  the  Court. 
Whether  the  justices  are  right  or  wrong,  they  have  stated 
what  they  took  on  information,  or  ou  view.  The  object  of 
the  whole  argument  appears  to  me  to  have  been  to  try  to  get 
the  opinion  of  the  Court  as  to  the  validity  of  the  conviction. 

Rule  discharged,  with  costs. 


The  King  v.  The  Justices  of  the  West  Riding  of 

Yorkshire. 

AN  appeal  against  an  order  for  the  removal  of  James  j^e  Court  will 
Bullas  and  his  family,  from  Doncaster  to  Warmsworth,  was  not  grant  a 

entered,  and  notice  of  trial  given  for  the  West  Riding  commanding 

the  justices  in 
sessions  to  try  an  appeal  dismissed  for  want  of  notice  of  trial,  where  the  Court  of  Quar- 
ter Sessions  has  granted  a  case  upon  the  question  whether  it  had  been  rightly  dismissed, 
which  has  been  abandoned  by  the  party  applying  for  the  mandamus. 
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sessions,  at  Pontefract,  8th  April  last.    This  appeal  was 
respited  until  the  following  sessions  at  Rotberham,  on  the 
j,  ground  that  Bullas  was  undergoing  imprisonment  for  a 

^v^1°€iivS't*ie  *erm   w^°^  would  expire  previously  to   the  sessions  at 

of  Rotherbam.    At  these  sessions  the  appeal  was  dismissed 

YoaisHiiB.    for  want  Qf  jue  notice  0f  trial  at  the  Rotherbam  sessions, 

subject,  however,  to  a  special  case.  The  appellants  aban- 
doned the  case,  and  obtained  a  rule  calling  upon  the  jus- 
tices to  shew  cause  why  a  mandamus  should  aot  issue, 
commanding  them  to  cause  continuances  to  be  entered  to 
the  next  sessions,  and  then  to  bear  and  determine  tbe 
merits  of  the  appeal.  The  affidavits  in  support  of  and 
against  the  rule  were  contradictory,  with  respect  to  the  fact 
whether  the  appeal  was  respited  at  the  instance  of  the  re- 
spondents or  of  the  appellants. 

Milner  now  shewed  cause  (a).  A  mandamus  will  oaljf 
be  granted  where  the  parties  have  no  other  remedy.  In 
this  case  the  Court  of  Quarter  Sessions  granted  the  appli- 
cants leave  to  draw  up  a  case  for  the  opinion  of  this  Court, 
and  of  that  permission  they  have  declined  availing  the*- 
selves. 


Dundas,  contra.  It  is  a  more  convenient  course  for  the 
parties  to  apply  for  a  mandamus. 

Lord  Den  man,  C.  J. — We  are  always  unwilling  to  in- 
terfere with  the  practice  of  the  Court  of  Quarter  Sessions, 
and  if  that  Court  has  granted  the  party  a  complete  remedy, 
we  ought  not  to  interpose.  I  think  the  Court  of  Quarter 
Sessions  cannot  adopt  a  better  course  than  granting  a  case 
to  a  party  who  is  dissatisfied  with  their  decision,  where  the 
law  is  doubtful.    When  that  has  been  done,  a  party  cannot 


(a)  Another  point  was  discussed  m  the  argument,  but  the  Court  pr^ 
nounced  no  decision  upon  it. 
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require  this  Court  with  high  hands  to  grant  a  mandamus        t854. 

to  the  justices  to  rehear  the  case.  l?~w~*~* 

J  The  Kino 

v. 

Littlkdale,  J.,  Taunton,  J.  and  Williams,  J.  con-  •'JS**0*^.*1* 

West  Riding 

currod.  of 

Rule  discharged.        *owwnw» 


The  Kino  v.  The  Equitably  Gas  Company. 

THE  defendants  had  been  convicted  of  a  nuisance  in  cor-  In  addressing 
mpting  the  water  of  the  river  Thames.     Campbell,  A.  G.,  aggravation  of 

in  the  course  of  his  address  to  the  Court,  in  aggravation  of  punishment, 

i  uP°n  a  con" 

punishment,  referred   to  an  act  relative   to  another  gas  viction  for  a 

company,  (which  contained  a  clause  directing  that  it  should  JJJJm^Xtto 
be  a  public  act,)  by  which  it  was  provided,  that  the  latter  the  prosecutor 
company  should  incur  a  penalty  of  200/.  for  every  offence  provisions  con- 

dt  this  description.  tained  in  an 

act  relating  to 
a  private  corn- 
Sir  James  Scarlett,  who  was  of  counsel  with  the  defend-  pany,ifsuch 

^    act  contain  a 

ants,  objected  that  this  act  could  not  be  referred  to,  as  it  clause  declar- 
was  not  stated  in  the  affidavits  filed ;  and  he  cited  Brett  v.  JJJfbJic  gtauite 
Beales  (a),  though  it  be 

not  referred  to 
in  any  of  the 

Campbell,  A.  G.,  coutraV  contended  that  Brett  v.  Beales  prosecutor's 

affidavits. 
was  wholly  inapplicable. 

Lord  Denman,  C.  J. — We  think  the  attorney-general 
may  refer  to  the  statute  to  which  he  has  alluded. 

i 

(a)  1  Mood.  &  MA.  416 ;  S.  C.  not  S.P.  10  Bun.  &  Cressw.  506. 
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Rogers  v.  Smith  and  another,  (in  error.) 

The  want  of  a  JlHIS  was  a  writ  of  error  coram  nobis,  brought  by  the 
distringas  is      original  defendants  to  obtain  the  revocation  (a)  of  a  judg- 

error,  and  the    merit  in  an  action  of  assumpsit,  on  the  grouud  that  the  writ 

defect  is  not  r  ° 

cared  by  the     of  distringas  juratores  was  not  returned,  and  that  no  ptod 

jeofirib!  °^  ^e  Juror8  wa8  »nnexed  t°  the  writ  (6). 

Alexander,  for  the  plaintiff  in  error.  This  is  a  ques- 
tion which  depends  more  upon  authority  than  upon  pri* 
ciple.  It  is  however  highly  essential  that  the  proceedings 
of  courts  of  justice  should  be  regular.  Stainer  v.  Jamesfy 
Blodwell  v.  Edwards  (d),  Becknam  v.  Rye(e),  Willy i- 
Quimey{f)%  Buckle  v.  Scarth(g),  Ackeridge  v.  Conham(k), 
Holdesworth  v.  Sir  Stephen  Proctor  (i ),  Brown  v.  John- 
ston (A),  Crowder  v.  Rooke  (/),  and  Young  v.  Watson,  re- 
ported in  the  argument  in  Rex  v.  Perry  (jn),  establish  that 
the  want  of  a  return  with  a  panel  annexed,  is,  at  common 
law,  a  good  ground  of  objection  after  verdict.  Nor  is  the 
defect  cured  by  the  statutes  of  jeofails,  of  which  only 
the  18  Eliz.  c.  14,  and  21  Jac.  1,  c.  13,  can  be  said  to 
affect  the  present  question.  The  statute  16  Eliz.  c.  14, 
aids  only  an  imperfect  or  insufficient  return.  Here,  there 
is  no  return  at  all.  The  2\  Jac.  1,  c.  13,  aids  the 
want  of  return,  provided  a  panel  be  annexed  to  the  writ. 


(a)  A  judgment  recalled  for  er- 
ror, by  the  court  by  which  it  was, 
or  by  which  it  purports  to  have 
been  pronounced,  is  said  to  be 
revoked;  if  set  aside  by  a  superior 
court,  it  is  said  to  be  reversed.' 

(6)  A  rule  to  shew  cause  why 
the  verdict  obtained  by  the  plain- 
tiff should  not  be  set  aside,  or  why 
tt  venire  facias  de  novo  should  not 
issue,  was  granted  by  the  Court  in 
this  case,  but  after  hearing  Wil- 
liams and  Alexander  in  support  of 
the  rule,  and  F.  Pollock  against  it, 


the  Court  discharged  the  rule,  in- 
timating that  the  defendants  most 
bring  their  writ  of  error,  if  so  ad- 
vised. 

(c)  Cro.  Eliz.  310. 

(d)  Ibid.  509-. 
(c)  Ibid.  587. 
(/)  Hob.  130. 

(g)  1  Rolle's  Rep.  295. 
(A)  3  Bulstr.  Rep.  220. 
(i)   Cro.  Jnc.  188. 
(k)  Bull.  N.  P.  324  a. 
(/)  2  Wils.  144. 
(m)  5  T.  R.  462. 
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Here,  there  is  no  such  panel.  The  3  Geo.  2,  c.  25,  s.  8, 
and  6  Geo.  4,  c.  50,  s.  15,  contain  a  legislative  declaration 
of  the  necessity  for  a  return  of  the  distringas  and  the  an* 
negation  of  a  panel. 

Archbold,  for  the  defendant  in  error.  There  are  abundant 
authorities  on  both  sides.  The  cases  which  have  been 
cited  are  distinguishable.  At  the  common  law,  the  only 
jury  process  was  the  venire  facias,  which  directed  the  sheriff 
to  summon  a  jury  to  Westminster,  or  wherever  the  venue  in 
the  action  might  be  laid.  The  13  Edw.  J,  c.  30,  then 
directed  the  clause  as  to  nisi  prius  to  be  inserted  in  the 
writ. ,  This  was  found  to  be  inconvenient,  as  the  parties 
could  not  see  the  panel  before  the  trial  took  place,. and 
therefore  the  statute  42  Edw.  3,  c.  11,  was  passed,  which 
directed 'that  a  return  of  the  names  of  the  jurors  should  be 
made  before  the  trial  took  place.  Blodwell  y.  Edwards  is 
therefore  distinguishable.  There  the  error  assigned  was, 
that  there  was  no  return  of  the  habeas  corpora  juratorum, 
or  to  the  writ  in  which  the  decern  tales  was.  There  was 
then  no  distringas.  Besides,  that  case  was  decided  before 
the  passing  of  the  18  Eliz.  All  the  other  cases  which. have 
been  cited  were  determined  upon  the  authority  of  Row* 
land's  case  (a),  and  in  that  case  the  error  was,  not  that  the 
distringas  was  informal,  but  that  there  was  no  return  to  the 
venire  facias.  Formerly  the  sheriff  generally  returned  dif» 
ferent  names  to  the  distringas  and  the  veuire,  but  by  the  acts 
of  2  Geo.  3  aud  6  Geo.  4,  the  names  of  the  same  persons 
are  to  be  returned  to  both  those  writs.  It  is  evident,  from 
reading  these  statutes,  that  there  need  not  be  a  panel  an- 
nexed to  the  distringas.  All  that  the  sheriff  is  now  required 
to  do,  is  tp  have  the  jurors  at  the  time  and  place  named  in 
the  writ.  Brown  v.  Johnston  is  also  clearly  distinguishable, 
as  in  that  case  there  was  a  variance  between  the  venire 
facias  and  the  habeas  corpora  juratorum,  not  the  want  of  a 
panel  to  the  distringas.    In  Crowder  v.  Rooke  the,  objec- 

(o)  5  Co.  Rep.  41. 
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ism.        tion  wis,  that  the  trial  was  had  after  the  day  of  nisi  print, 
^T'^"1'      and  for  that  reason  a  venire  de  novo  was  awarded.    Ifl 
,.  Young  v.  Watson,  it  was  the  ventre  to  which  there  was  m 

Sum.  return.  In  Bacon's  Abridgment,  Juries,  (!.)(*),  it  h  said, 
"  If  there  be  no  venire  facias,  or  if  there  he  such  a  fault  ia 
the  venire  as  makes  it  a  perfect  nullity,  so  that  it  ha)  no 
relation  to  the  cause,  yet  if  there  be  a  food  distringas,  that 
being  one  of  the  jury  process,  the  omission  of  the  former  it 
cured;  for  the  omission  of  any  judicial  writ  is  aided  by  the 
statutes,  a  venire,  that  is  a  nullity,  and  baa  no  retatioa 
to  the  cause,  is  as  if  there  had  not  been  any;  and  to  of 
a  distringas,  where  there  is  a  proper  venire."  It  is  the 
said  (*),  "  It  waa  holden,  that  if  before  the  statute  of  II 
Jac.  I,  c.  13,  the  sheriff  did  not  return  the  writ  of  venire, 
or  set  his  name  on  the  back  thereof,  or  omitted  inserbsf 
quod  executio  istius  brevis  patet  in  quodam  puncllo  hue 
bravi  annexe,  but  it  was  album  breve,  it  could  not  be 
amended  upon  examination  of  the  sheriff,  being  the  prin- 
cipal process;  but  this  it  now  helped  by  the  statute,  so  that 
a  panel  of  jurors  be  returned  and  annexed  to  the  writ* 
There  is  also  another  passage  (c),  which  states  that  the  wast 
of  a  return  to  a  distringas  is  cured  by  the  appearance  sad 
trial  by  a  proper  jury;  and  for  this,  Pkiripp*  v.  PAiftflpt(a*) 
is  cited.  Comyw'i  Digest,  Amendment,  (G.  1 .)(«);  -^«at> 
mous,  Godbolt's  Reports,  case  277  (/),  Fowket  v.  CkUd(g\ 
and  Churcher  v.  Wright  (A),  all  establish  that  this  defect  it 
cured  by  the  statutes  of  jeofails.  The  IS  Elit,  c.  14,  sad 
Si  Jac.  1,  c.  13,  both  apply  to  a  defect  of  this  description. 
By  the  former  statute  the  want  of  a  judicial  writ  il  cured. 
If  the  writ  of  distringas  therefore,  which  is  a  judicial  writ, 
were  wanting,  the  defect  would  be  cured.  Therefore  dm 
want  of  a  return  to  that  writ  must  be  cured  alto.     The  SI 

(a)  3  Bac  Abr.  773,  5th  and  (e)  1  Com.  Dig.  6  th  ad.  194. 

6th  ed.  {/)  Page  tt*. 

(*)   Ibid.  775.  (ft)  9  BulsL  170. 

(«)  Ibid.  777.  <*)  C».  Jac.  443. 
(J)  Andrews,  94S. 
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Jac.  1,  c.  IS,  after  reciting  the  acts  of  32  Hen.  8,  c.SO,  and 
18  Eliz.  c.  14,  enacts,  that  after  verdict,  judgment  shall  not 
be  reversed  by  reason  that  there  is  no  return  upon  any  of 
the  said  writs,  so  as  a  panel  of  the  names  of  the  jurors  be 
annexed  to  the  said  writ  (in  the  singular  number).  At  the 
period  when  this  act  was  passed,  no  panel  was  in  practice 
annexed  to  the  distringas.  Until  the  passing  of  35  Hew.  8, 
c.  6,  it  was  not  necessary  for  the  sheriff  to  return  the  dis- 
tringas at  all.  He  was  only  bound  to  have  the  jurors  at 
Westminster,  or  the  place  named  in  the  writ,  if  the  judges 
should  sooner  come  there.  A  sheriff  is  bound  to  return  a 
writ  only  where  required  so  to  do  by  act  of  parliament,  by 
the  writ  itself,  or  by  a  rule  of  Court.  The  sheriff  was  bound, 
by  35  Hen.  8,  to  return  the  issues  with  the  distringas  until 
die  4&5  Will.  Sf  Mary j  c.  24,  s.  15,  required  the  sheriff  to 
return  the  issues  into  the  Exchequer.  This  continued  to  be 
the  practice  until  within  a  few  years.  In  the  case  of  an 
elegit  (a)  or  writ  of  inquiry,  the  sheriff  is  bound  to  make  a  re- 
turn, but  he  is  required  to  do  so  by  the  terms  of  the  writ. 
It  if  not  now  the  duty  of  the  sheriff  to  return  the  writ,  be- 
cause by  the  very  terms  of  the  act  of  parliament  the  writ 
it  required  to  be  issued  with  a  copy  of  the  panel  annexed. 
It  is  not,  therefore,  the  duty  of  the  sheriff  to  annex  the 
panel.  Besides,  the  words  of  the  writ  refer  to  the  panel, 
and  therefore  it  must  be  annexed  before  the  writ  is  perfect. 
Brooke's  Abridgment,  Retorne  de  Briefe,  pi.  86  (6,)  and 
Finer* s  Abridgment,  Trial,  (T.  e.)  pi.  13,  in  notis  (5),  shew 
that  in  the  reign  of  Hen.  7  it  was  not  necessary  to  return  the 
distringas  at  all.  Formerly,  the  jury  process  with  the  she- 
riff's return  was  set  out  on  the  record,  but  some  time  after 
the  statute  of  William  $  Mary,  the  present  form  was 
adopted.  At  the  time  when  every  thing  appeared  upon  the 
record,  there  might  have  been  some  pretence  for  this  objec- 
tion by  way  of  error,  but  there  cannot  now  be  any  reason  in 
it.  If  the  Court  should  decide  that  this  is  a  valid  objection, 
there  ought  to  be  a  venire  de  novo.    That,  however,  can 

(a)  t.  e.  where  lands  are  found.       P.  3  Hen.  7,  fo.  8.  pi.  9*  and 
(6)  Citing  Debenham  v.  Fostolf,     translated  21  Vin.  Abr.  3$6. 
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1834.  only  be  issued  in  case  of  a  not-trial.  But  how  can  this  be  a 
mis-trial  i  The  writ  of  distringas  need  not  be  returned  until 
four  days  after  tbe  return  of  the  nisi  onus  record.  There 
Shith.       fore  waen  the  record  is  returned,  it  is  a  good  trial. 

Alexander,  in  reply.  An  attempt  has  been  made  to  dis- 
tinguish the  cases  cited  for  the  original  defendants,  u 
being  applicable  only  to  a  venire,  and  not  to  a  distringas. 
Several  of  them,  however,  relate  expressly  to  tbe  distringas, 
as  others  do  to  the  venire;  and  if  they  did  not,  there  is  no 
solid  distinction  between  those  two  writs  as  regards  the 
present  question.  Several  legal  positions  nave,  also  bees 
read  from  Bacon's  Abridgment,  in  answer  to  the  objection; 
but  upon  examination,  it  will  be  found  that  the  authorities 
upon  which  they  seem  to  rest  do  not  warrant  the  position 
themselves.  The  cases  cited  are  easily  distinguishable. 
In  Plnlips  v.  Philips  no  final  judgment  was  given.  As  Is 
the  Anonymous  case  from  Godbolt,  whicb  negatives  tts 
necessity  for  a  venire,  it  ia  sufficient  to  answer  that  a  dis- 
tringas presupposes  a  venire.  In  Foakes  v.  Child,  then 
was  a  panel  annexed,  and  it  is  perfectly  consistent  wits 
Churcher  v.  Wright,  that  there  may  have  been  a  panel  a- 
nexed  to  the  distringas;  and  it  is  apparent,  from  the  facts 
of  that  case,  that  the  names  of  the  jurors  were  inserted  n 
the  distringas.  But  it  is  further  contended,  that  the  defect 
is  remedied  by  tbe  18  Eliz.  c  14,  and  that  as  that  statute 
cures  the  want  of  a  judicial  writ,  it  cures  also  the  want  of 
a  return  to  the  writ  If  this  be  so,  the  statute  of  Jut.  1, 
after  reciting  that  of  Elizabeth,  provides  for  the  same  defect; 
an  absurdity  which  is  not  to  be  supposed.  [Patteson,  J. 
There  ia  not  much  doubt  that  the  term  "judicial"  is  not 
to  be  construed  as  meaning  "jury"  process,]  Then  as  to 
the  21  Jac.  1,  tbe  meaning  of  the  clause  cited  from  thst 
statute  is,  that  the  want  of  a  return  shall  not  be  a  valid 
objection  to  a  writ,  provided  a  panel  be  annexed  to  the 
writ  which  is  objected  to.  It  is  immaterial  what  may  have 
been  the  practice  formerly,  as  it  is  now  perfectly  clear,  from 
the  last  Jury  Act,  that  it  is  the  duty  of  the  sheriff  to  annex 
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to  the  distringas  a  panel,  containing  the  same  names  as  in 
the  venire.  That  duty  has  been  neglected,  and  the  plain- 
tiffs in.  error  are  therefore,  upon  the  authorities  cited  in 
the  commencement  of  the  argument,  entitled  to  the  judg- 
ment of  this  Court, 

Cur.  adv.  vult. 
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Lord  Denman,  C.  J.,  in  the  course  of  this  term,  deli- 
vered the  judgment  of  the  Court.  His  Lordship,  after 
stating  the  ground  of  the  writ  of  error,  proceeded  as 
follows : 

It  was  argued  on  the  part  of  the  plaintiffs  in  error,  that 
the  defect  was  matter  of  error  at  common  law,  and  that  it 
was  not  cured  by  any  of  the  statutes  of  jeofails.  For  the  de- 
fendant, in  error,  it  was  contended,  that  the  want  of  a  return 
was  cured  by  18  Eliz.  c.  14,  or  by  21  Jac.  1,  c.  13,  and  that  no 
panel  was  requisite  prior  to  3  Geo.  2,  c.  25,  s.  8.  Several 
cases  were  cited,  which  sufficiently  establish  the  position, 
that  the  want  of  a  return  or  a  defective  return,  was  error  at 
common  law.  The  32  Hen.  8,  c.  30,  was  cited,  which  cures 
many  things  after  verdict,  but  not  the  want  of  a  return  to 
the  jury  process.  Then  the  18  Eliz.  c,  14,  followed,  which 
cares  the  want  of  any  writ,  original  or  judicial;  but  this, 
it  plainly  appeared,  has  been  construed  to  relate  to  mesne 
process  (a),  and  not  to  jury  process.  Then  the  statute  of 
21  Jac.  1,  c.  13,  expressly  cures  certain  defects  injury  pro- 
cess; it  does  not  cure  the  want  of  a  writ  of  venire  or  dis- 
tringas, but  provides  "  that  after  verdict,  no  judgment  shall 
be  stayed  or  reversed  by  reason  that  the  venire  facias,  habeas 
corpora,  or  distringas,  is  awarded  to  the  wrong  officer,  or  by 
reason  that  there  is  no  return  upon  any  of  the  said  writs, 


(a)  Though  all  writs  between 
the  original  writ  and  final  judg- 
ment are  strictly  speaking,  mesne 
process,  the  term  is  commonly 
used  with  reference  to  such  pro- 

VOL.  III. 


cess  as  issues  (after  the  com- 
mencement of  the  action)  for  the 
purpose  of  bringing  the  defendant 
into  Court. 
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so  m  a  panel  of  the  names  of  the  jurors  be  returned  and 
annexed  to  the  said  writ,"  This  clause  is  relied  on  at 
showing  that  the  distringas  need  not  be  returned  at  all,  and 
the  mention  of  a  panel  is  referred  to  the  veuire  only,  for  it 
is  argued  that  in  the  reign  of  James  I ,  no  panel  was  annexed 
to  the  distringas,  but  the  names  of  the  jurors  who  were  re- 
turned upon  the  venire,  were  inserted  in  the  body  of  the 
writ  of  distringas,  until  3  Geo.  2,  c.  25,  which  made  it  un- 
necessary to  insert  their  names  in  the  body  of  the  diatringu, 
and  required  that  it  should  refer  to  a  panel  to  be  annexed. 
We  are  however  of  opinion,  upon  an  examination  of  the 
statute,  that  the  3  Geo.  2,  c.  85,  was  passed  not  to  nuke  it 
necessary  to  annex  a  panel  to  the  distringas  as  a  new  thing, 
but  to  avoid  a  repetition  of  the  names  in  the  body  of  the 
writ  as  well  as  in  the  panel,  and  that  in  the  reigu  of  Jmma  I, 
a  panel  was  annexed  to  the  distringas  as  well  as  to  tse 
venire;  and  indeed  this  appears  from  the  case  of  Fowkttt. 
Ckild(a),  in  which  mention  is  made  of  such  panel.  The 
statute  of  Jama,  therefore,  does  not  cure  the  want  of  i 
return  on  the  distringas  unless  there  be  a  panel,  and  hen 
there  was  none.  And  looking  to  the  words  of  that  statute 
it  should  seem  to  apply  rather  to  the  want  of  a  formal 
return  indorsed  ou  the  writ,  than  to  an  omission  to  return 
it  at  ail,  and  then  the  meaning  would  be,  that  no  judgment 
should  be  stayed  by  reason  of  a  blank,  return,  provided  s 
panel  were  annexed.  In  this  case  no  panel  is  anneied, 
and  we  feel  ourselves  obliged,  however  reluctantly,  to  hold 
that  the  judgment  is  erroneous. 

Judgment  revoked. 


(a)  Anno  14  Jnc.  I ;  Cro.J 
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Mills  v.  Revetj. 

♦A  Rule  had   been   obtained    on   behalf  of   Mr.  Joshua  The  Court 
'Mai/hew,  an  attorney,  calling  upon  Mills  to  shew  cause  ^^nn^V 
Itby  the  costs  of  taxing  certain  bills  of  costs  of  Mayhew  ney  to  pay  the 
Should  riot  be  paid  by  him.    In  1823,  Mills  contracted  with  ^n^whe^e"*" 
'Rtvett  for  the  purchase  of  lands  iu   Suffolk,  called  the  the  deduction 
Bratldiston  Estate.    Mayhew  was  employed  by  both  parties  sixtn  wa8  oc- 
Xp  investigate  the  title  and  prepare  the  conveyance.     Mills,  <?sl?Jed  bJf 
by  the  advice  of  Mayhew,  took  possession  before  the  title  disallowing 
'(which  was  subsequently  discovered  to  be  bad)  was  com-  delivered  on 
pitted,  and   soon  afterwards   several   actions   were    com-  the  ground  of 
fpenced   by  him  against  the   tenants  of  the  estate,  who  ^whereJew 

refused  to  pay  their  rent  to  him,  and  damages  were  reco-  fhan  one-sixth 

.is,  upon  taxa- 
vered.     The   damages  and   taxed  costs   of  these  actions  tion,  struck  off 

were  received  by  Mayhew,  who,  after  deducting  from  the  j^ii*^?"1^ 8 1 
HOiount  so  received  by  him  his  own  (untaxed)  charges  for  will,  as  a  mat- 
conducting  the  several  actions,  gave  credit  to  Mills  for  the  JJjjj^,  ^"^1 
balance,  which  amounted  to  1,627/.  18s.  llrf.     On  the  3d  entto  pay  the 
of  July,  1826,  the  bills  of  costs  which  had  been  delivered  tion. 
by  Mayhew  to  Mills,  amounting  to  forty-three  in  number 
(amongst  which  were  not  included  his  bills  of  costs  in  the 
above  mentioned  actions  against  the  tenants),  were  referred 
by  the  Court  to  the  Master  for  taxation.     The  Master  ob- 
jected to  tax  certain  of  these  bills,  amounting  to  1 82/.  145. 5d., 
on  the  ground  that  Mills  was  not  liable  to  pay  them.     By 
a  rule  of  Court,  bearing  date  the  15th  day  of  June,  1832, 
the  Master  was  directed  to  retain  his  report  until  after  the 
trial  of  an  action  to  be  brought  by  Mayhew  against  Mills. 
Id  this  action  the  plaintiff  obtained  a  verdict,  and  judgment 
was  entered  up  for  3,642/.  for  damages  and  costs,  which 
was  paid  by  Mills. 

On  the  28th  of  May  last,  the  Master  made  his  report,  as 
follows : 


3  g  2 
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£.     i.  i 

Amount  of  several  lull*  delivered     .    ■ 4857  19 

Deduct  the-  amount  of  bills  included  therein,  and   nut 

chargeable  to  [lie  plaintiff,  mid  therefore  disallowed      .        182  11 


Deducted  o 


3990 


Deduct  balance  on  cash  account,  due  from  Mr.  Mm/htm 
to  the  plaintiff,  the  w  hole  of  which  was  received  bj 
Mr.  Mayhem,  for  damages  and  costs  in  the  several 
actions  relating  to  the  Brandistou  estate 1G2T  18  II 

3371    6    9 


If  the  Master,  instead  of  disallowing  the  sum  of  182/., 
had  taxed  the  same  off,  the  sum  deducted  by  taxation  would 
have  been  85&1.  13s.  Qd.~-a  sum  exceeding  a  sixth  part  of 
the  bill  by  49/-  Oi.  7d. 

F.  V.  Lee,  for  Mills,  objected  that  the  affidavits  had  been 
improperly  entitled  Milts  v.  Retell,  and  that  the  proper  title 
to  the  affidavits  was  Mat/hew  v.  Mills. 

Sir  James  Scarlett,  contru,  contended,  that  as  the  rule  for 
taxation  was  taken  out  in  Mills  v.  Retell  and  others,  and  » 
the  Master's  report  was  also  entitled  Mills  v.  Retell  and 
others,  the  objection  was  unfounded. 

The  Court  overruled  the  objection. 

F.  V.  Lee  then  shewed  cause  against  the  rule. 

First  point:  I.  The  Master  must  be  considered  as  having  taxed  of! 

wUhreference  tne    182/-  14s*  3d">    for    lhc    a»<"™y    attempts    to    charge 

to  gross  his  client  with  that  sum;  and  if  it  is  not  to  be  considered 

original  bill.      as  a  deduction  from  the  amount  of  the  bills  delivered,  tbe 

attorney  has  an  advantage  over  the  client;  be  can  attempt 

to  charge  the  client  and  take  the  chance  of  payment;  but 

if  the  attempt  is  detected,  the  attorney  has  only  to  withdraw 

the  bill,  and  the  client  has  no  opportunity  to  punish  tbe 

attempt  improperly  to  charge  him.     In  such  cases  it  ought 

to  be  considered  as  a  deduction,  and  if  it  is  so  considered, 
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more  than  one-sixth  has  been  deducted  from  the  amount  of  1834. 
the  bills  delivered,  and  Mills  is  entitled  to  the  costs  of  tax- 
ation. White  v.  Milner(a)  will  be  relied  on  by  the  other 
side.  There  it  was  said  that  the  attorney  is  not  liable  to 
pay  the  costs  of  taxing  his  bill,  where  the  deduction  of  one- 
sixth  is  occasioned  not  by  particular  items  being  taxed  off, 
but  by  a  whole  branch  of  the  bill  being  disallowed;  but 
this  rule  has  never  been  acted  on,  and  it  is  opposed  to  the 
statute  2  Geo.  2,  c.  23. 

II.  But  assuming  that  182/.  14s.  3d.  has  been  properly  de-  Second  point: 

ducted,  still  by  the  statute  (6),  if  less  than  one-sixth  be  taxed  Discretion  of 

J  m  .  .  .         Court  as  to 

off,  the  Court  in  their  discretion  may  order  cither  the  client  costs  of  taxa- 

or  the  attorney  to  pay  the  costs  of  taxation  in  regard  to  the    Ion* 

reasonableness  or  unreasonableness  of  the  bill. 

The  bills  in  this  case  are  evidently  unreasonable,  because 

they  were  incurred  through  the  negligence  or  ignorance  of 

the  attorney  who  advised  the  client  that  there  was  a  good 

title  to  the  estate,  which  he  either  did  or  ought  to  have 

known  was  not  the  case,  he  being  the  attorney  both  of  the 

vendor  and  of  the  vendee,  and  having  advised  the  client  to 

take  possession  of  the  estate  before  the  title  was  complete. 

III.  There  is  another  objection.     The  sum  of  1,627/.  Third  point: 
185.  lid.  ought  to  have   been  deducted  from  the  bill  of  SconsioW 
4,675/.  5s.      If  that  had  been   done,  the  bill   would  have  as  forming 

D&rt  or  trio 

been  3,047/.  Is.  id.,  and  as  675/.  19s.  4rf.  is  the  amount  J«.a6/c  bill  of 

deducted  on  taxation,  there  would  have  been  more  than  a  costs. 

sixth  taken  off,  and  the  client  would  have  been  entitled  to 

the  costs  of  taxation ;  or  if  that  amount  ought  not  to  have 

been  deducted,  either  the  amount  taxed  off  Mr.  May  hew*  s 

bills  of  costs  in  the  actions  relating  to  the  Brandiston  estate 

ought  to  have  been  added   to  the  amount  taxed  off  the 

4,675/.  5$.,  and  if  together  they  amounted  to  more  than  a 

sixth,  then  the  attorney  ought  to  pay  the  costs  of  taxation ; 

or  the  bills  in  those  actions  ought  to  have  been  now  referred 

to  the  Master  to  be  taxed  with  the  rest,  as  between  attorney 

• 

and  client. 

(c)  2  H.  Black.  357.  (b)  2  Geo.  2,  c.  23. 
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Sir  James  Scarlett  and  Hutchinson,  contrS.  White  v. 
Milner  is  directly  in  point.  It  was  there  held'  that  an  attor- 
ney is  not  liable  to  pay  the  costs  of  taxation,  where  the 
deduction  is  occasioned,  not  by  particular  items  being  taied 
off,  but  by  a  whole  branch  being  disallowed. 

It  has  always  been  holden,  that  the  circumstance  of  len 
than  one-sixth  having  been  taxed  off,  conclusively  shews  the 
reasonableness  of  the  charges. 

Second  point.  Littlkdale,  J.  (ft) — Upon  the  last  point  I  should  wish 
to  look  further  into  the  question,  (although  Mr.  Tidd  cer- 
tainly lays  down  the  rule  generally,)  had  not  the  rest  of  tbe 
Court  been  clear  upon  it.  Upon  the  other  two  pomta,  I 
think  that  the  rule  must  be  absolute. 

First  mi  i!  Taunton,  J. — 1  think  this  application  has  been  aa- 

thUdJoin"-  8Wered-  WUh  reBpeC'  M  lhe  182/''  WHUe  *'  Mitneris'm 
point,  and  nothing  can  be  said  in  disparagement  of  that  case 
except  that  no  other  can  be  found :  the  reason  of  which  n 
simply  this,  that  it  has  never  been  disputed.  Upon  tbe 
objection  with  respect  to  the  1,627/.,  I  also  think  that  then 
is  no  ground  for  discharging  this  rule.  That  amount  might 
fairly  be  considered  as  money  paid  by  Milk  on  account, 
without  reference  to  the  actions  against  the  tenants.  A 
third  objection  is,  that  by  the  statute,  if  the  bill  taxed 
be  less  by  a  sixth  part,  the  attorney  is  to  pay  the  costs  of 
taxation;  but  if  it  shall  not  be  less,  the  Court  may  order 
the  attorney  to  pay  the  costs  of  taxation,  according  to  the 
reasonableness  or  unreasonableness  of  the  bill.  I  believe  this 
provision  of  the  statute  has  always  been  considered  recipro- 
cal. If  more  than  one-sixth  is  taken  off,  tbe  attorney  pays 
the  costs  of  taxation ;  if  less,  the  client.  I  am  of  opinion 
that  the  costs  in  this  case  are  reasonable,  and  that  die  client 
ought  to  pay  the  costs  of  taxation.  It  is  somewhere  stated 
by  Mr.  Tidd,  that  if  a  sixth  is  taken  off,  the  attorney  pays 
the  costs ;  if  less,  the  costs  are  considered  reasonable: 

(a)  Lord  Denman,  C.  J.  had  left  tbe  Court. 
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Williams,  J. — The  only  doubt  is  as  to  the  last  point. 
We  all  agree  that  the  182/.  cannot  be  reckoned  as  part  of 
the  amount  taxed  off.  Then,  with  respect  to  the  point  as 
to  the  discretion  given  to  us  by  the  statute,  it  seems  to  me 
that  the  safest  course  in  regulating  the  discretion  of  the 
Court,  is  to  take  the  converse  of  the  rule  laid  down  in  the 
statute.  1  therefore  agree  in  opinion  with  my  brother 
Taunton. 

Rule  absolute. 
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1834. 


Smith,  Assignee  of  Cope,  a  Bankrupt,  v.  The  Birming- 
ham and  Staffordshire  Gas  Light  Company. 

TROVER  for  goods,  upon  a  conversion  before  and  after  In  trover 
the  bankruptcy.     Plea :    not  guilty.      At  the  trial  before  Juration  for 
Tindal,  C  J.,  at  the  Staffordshire  midsummer  assizes,  1833,  the  value  of 

goods  unlaw- 
the  following  facts  appeared  :  fully  taken  by 

The  goods  of  Cope  bad  been  taken,  by  the  directions  of  JJ^^^ 
one  Lumby,  as  a  distress  for  arrears  of  dues  for  gas  sup-  the  direction 
plied  to  Cope  by  the  defendants,  (who  are  incorporated  by  °he  ^pora- 
6  Geo.  4,  cap.  Ixxix.  (a),)  and  were  sold,  by  Lumby  $  direc-  tion,  it  is  suffi- 
tions,  after  notice  of  the  bankruptcy.     In  order  to  shew  general  evi- 
that  Lumby  acted  under  the  authority  of  the  Company,  denceofau- 
evidence  was  given  of  his  having  been  employed  and  of  his  train,  without 
having  acted  as  their  chief  clerk,  and  having  distrained  for  shewj"Jj^ennt 
gas-rents,  but  it  was  not  shewn  (as  the  defendants  con-  undersea/. 


(a)  Which  enacted  (sect.  69») 
That  in  case  any  person  who 
should  contract  with  the  Compa- 
ny, or  agree  to  take*  or  should 
use  or  enjoy  the  benefit  of  the  said 
gas)  should  refuse  or  neglect,  for 
the  space  of  twenty-one  days  after 
demand,  to  pay  the  money  then 
due  for  the  same  to  the  Company, 
according  to  the  terms  and  stipu- 
lations with  the  Company,  it  should 


be  lawful  for  the  Company  or  their 
clerk  or  superintendent,  or  any  per- 
son acting  under  their  authority, 
by  warrant  under  the  hand  and 
seal  of  any  two  justices  of  the 
peace  for  the  county  wherein  the 
offence  should  arise,  to  levy  the 
money  in  respect  whereof  such  re- 
fusal or  neglect  should  happen,  by 
distress  and  sale  of  the  goods,  &c. 
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tended  ought  to  have  been  done)  that  he   had  been  ap- 
pointed under  the  seal  of  the  Corporation.     A  verdict  was, 
under  the  direction  of  tlie  learned  chief  justice,  found  for 
Bibmingimm  tDe  plaintiff;  but  his  lordship  gave  the  defendants  leave  to 
■ordibirb     move  for  a  nonsuit  upon  the  question  whether,  in  order  to 
Courtly1    CDarge  *n*,n  w'ln  tne  consequences  of  the  illegal  acts  of 
their  clerk  acting  as  bailiff,  it  was  necessary  to  prove  so 
appointment  under  seal.     R.  V.  Richards,  in  last  Michael' 
mas  term,  obtained  a  rule  nisi  accordingly;   against  which 


J.  Jervit  now  shewed  cause.  A  corporation  may  autho- 
rize their  servant  to  distrain,  without  the  authority  being 
under  seal.  Yarborougk  v.  The  Batik  of  England  (a), 
Vary  v.  Matthewt  (6).  [Taunton,  J.  It  is  laid  dowu  also 
in  Comyns's  Digest  (t),  that  a  corporation  may  authorize  ■ 
distress  without  writing  under  teal.] 

F.  V.  Lee,  on  the  same  side,  was  stopped  by  the  Court 


R.  V.  Richards  and  Whaleleif,  contra.  A  corporation 
cannot  do  a  tort  by  their  agents,  except  they  be  appointed 
by  writing  under  aeal.  The  decision  in  Yarborough  v.  Tht 
Bank  of  England  does  not  throw  any  light  upon  the  sub- 
ject, for  that  arose  upon  a  motion  in  arrest  of  judgment, 
and  the  Court  said,  that  if,  in  an  action  of  trover  against  ■ 
corporation,  it  was  necessary  to  shew  the  act  constituting 
the  alleged  conversion  was  authorized  by  them  under  tbeir 
seal,  such  an  authority  would  be  presumed  after  verdict. 
In  the  course  of  the  judgment  delivered  in  that  case  by 
Lord  Ellenboroagh,  a  great  number  of  cases  are  cited,  which 
shew  that  a  corporation  aggregate  cannot  do  a  tort  except 
by  writing  under  their  common  seal.  The  marginal  note 
to  the  report  of  that  case  is  certainly  somewhat  to  the  con- 
trary, but  it  appears  to  be  by  no  means  supported  by  the 
judgment.     In  Horn  v.  Ivy  id),  which  much  resembles  the 

(a)  10  East,  6.  (c)  "  Franchises  (F),"  13. 

(b)  1  Sail.  19),  note  to  pi.  3.  (fi)  1  Ventr.  47. 
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present  case,  it  was  held,  "that  a  corporation  might  em- 
ploy one  in  ordinary  services  without  deed,  as  to  be  a 

Smith 
butler  or  the  like,  but  one  could  not  appear  in  an  assize  v. 

as  a  bailiff  to  a  corporation  without  deed.  Neither  can  Bi*minghah 
they  license  one  to  take  their  trees  without  deed,  nor  send  fordshibe 
one  to  make  a  claim  to  lands.  They  cannot  make  them- 
selves disseisors  by  their  assent  without  deed,  or  command 
one  to  enter  for  a  condition  broken."  [Lord  Denman,  C.  J. 
In  that  case  of  Cary  v.  Matthews  (a),  it  was  held,  that  "  a 
corporation  aggregate  may  appoint  a  bailiff  to  distrain 
without  deed  or  warrant,  as  well  as  a  cook  or  butler;99  and 
the  reason  given  is,  that  "  it  neither  vests  nor  divests  any 
sort  of  interest  in  or  out  of  the  corporation."  Taunton,  J. 
It  is  laid  down  in  all  the  text  books — in  Viner9s  Abr.,  in 
Corny  nss  Digest,  and  in  other  books — that  a  corporation 
may  appoint  one  to  make  a  distress  without  deed.  The 
distinction  made,  and  the  reason  of  it,  are  manifestly  clear.] 
Duncan  v.  The  Proprietors  of  the  Surrey  Canal  (b),  in  which 
it  was  argued  that  a  corporation  was  not  liable  in  respect  of 
tortious  acts  committed  by  their  agent,  unless  he  were  shewn 
to  have  been  appointed  under  their  common  seal,  was  de- 
cided against  the  corporation  on  the  ground  that  the  Com- 
pany had  acted  by  themselves;  but  Abbott,  C.  J.,  made  an 
observation  which  shews  that  he  was  of  opinion  that  incor- 
porated companies  were  uot  liable  for  the  acts  of  their  agents 
in  the  same  manner  as  other  persons  were.  In  East  Lon- 
don Waterworks  Company  v.  Bailey  (c)  it  was  held  that  an 
incorporated  water  company  could  not  make  contracts  for 
the  supply  of  pipes  from  time  to  time,  except  under  seal, 
although  an  act  of  parliament  authorized  them  to  make  con- 
tracts, in  very  general  terms.  There  appears  to  be  no  case 
upon  any  modem  acts  of  parliament  in  which  it  has  been 
held  that  an  act  such  as  that  which  forms  the  subject  of 
this  action  could   be  authorized  by  a  corporation,  except 


(a)  Suprt,  772. 

(6)  3  Starkie,  N.  P.  C.  50. 


(c)  4  Bingh.  283;  S.C.  13  B< 
Moore,  632. 
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1834.         under  mmI.     Dunstnn  v.  The  Imperial  Gas   light  Com- 
pany (a)  shews  n  leaning  the  other  way. 


Smith 
v. 

iTMIVOlt 

and  St*f- 


*  Lord  Dknman^  C.  J, — There  was  sufficient  evidence 
given  in  this  case  to  shew  that  Lumby  acted  under  the  »t- 
thority  of  the  Company  in  point  of  fact ;  and  the  only 
question  is  that  which  was  reserved,  namely,  whether  the 
Company  could  be  bound  by  the  act  of  their  agent  making 
an  unlawful  distress,  that  agent  not  having  been  appointed 
under  seat  The  decision  in  Yarbormigh  v.  Tke  Bank  tf 
England  was  warranted  by  former  cues  j  and  Cary  *> 
Matthews  expressly  puis  a  bailiff  upon  the  same  footing  si 
a  butler  or  cook.  The  Ggtb  section  of  the  Compan/i 
act  (o)  certainly  contemplates  the  clerk  as  having  authority 
communicated  to  him  by  the  act  without  appomumt 
under  seal. 

Littledalb,  J. — The  act  says  it  shall  be  lawful  for  the 
Company  or  their  clerk  or  ■uperiutendant  to  issue  a  war- 
rant of  distress ;  but  it  is  not  necessary  to  consider  lac 
peculiar  effect  of  the  statute.  This  is  a  case  in  which,  ac- 
cording to  general  law,  the  authority  need  not  be  by  deed. 
In  addition  to  Cary  v.  Matthews,  which  has  been  already 
referred  to,  there  is  the  case  of  Manby  v.  Long  (c),  is 
which  it  was  held  that  a  man  may  avow  the  taking  cattfc 
damage  feasant,  as  bailiff  to  a  corporation,  without  having 
any  precept  in  writing.  In  Horn  v.  Ivy  (d)  it  is  said  tfctt 
a  corporation  may  employ  one  in  ordinary  services  without 
deed,  and  the  cases  in  which  it  is  said  that  a  deed  is  requi- 
site are  cases  in  which  an  extraordinary  act  is  to  be  done. 
The  act  done  here  is  a  common  act*  and  is  therefore,  I 
think,  one  of  those  services  in  which  a  corporation  mij 
employ  a  man  without  writing  under  seal* 

Taunton,  J. — I  have  no  doubt  upon  the  law  of  this 

(a)  3  Bum.  &  Adc-1.  135.  (c)  3  Lev.  10?. 

[»)  Suprd,  77 1  («).  (-0  Stpr*,  *'S. 
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case.     It  has  always  within  the .  time  of  thy  knowledge         1334. 
been  the  common  text  law,  that  a  corporation  may  autbo-      v^v^' 
rize  a  bailiff  to  distrein  without  writing  under  seal,  but  that  v 

where  an  estate  is  to  be  vested  br  divested,  there  must  be  a  Birmingham 

and  Staf- 

deed(a).  fordshire 

Gas  Light 
Company. 

Williams,  «L— I  am  entirely  of  the  same  opinion*  In 
Roe  d.  Dean  and  Chapter  of  Rochester  v.  Pierce  (6)  it  was 
held  by  M' Donald,  C.  B.9  that  in  ejectment  by  a  corpora- 
tion against  a  tenant  from  year  to  year,  a  notice  to  quit, 
given  by  a  person  acting  as  steward  of  the  corporation)  and 
authorized  by  them,  was  sufficient,  without  evidence  that 
be  had  authority  under  seal  for  that  purpose. 

Rule  discharged. 

(a)  For  the  cases  in  which  an  258  n;  3  Tho.  Co.  Litt.  18, 57,  58. 
estate  vests  immediately  and  with-  And  see  the  note  to  Small  v.  Mar- 
out  agreement,  by  the  ace  of  a  wood,  4  Mann.  &  Ryl.  189, 190. 
stranger,  vide  Co.  Iitt.  245  a,  b,         (6)  1  Campb.  406. 


Dickson  v.  Baker. 

M* .  KELLY  had  obtained  a  rule  calling  upon  the  plain-  The  Court 
tiff  to  shew  cause  why  the  outlawry  of  the  defendant  should  wl11  not  "*" 

J  J  %  verse  an  out- 

not  be  reversed  or  set  aside,  the  defendant  having  taken  the  lawry  on  the 
benefit  of  the  Insolvent  Debtors'  Act.  thTdelendant 

After  judgment  on  a  warrant  of  attorney,  given  as  a  col-  has  taken  the 
lateral  security  for  an  annuity,  aud  the  usual  proceedings  insolvent 
to  obtain  an  outlawry  upon  final  process,  a  writ  of  exigent  D*}>t?rs  £?** 
issued  to  the  sheriffs  of  London,  returnable  2nd  November*  is  inserted  in 
1833.    On  the  30th  October,  1833,  the  defendant  offered  Id  hls  8chedulei 
surrender  himself;  but  the  sheriffs  refused  to  take  him  into 
custody,  on  the  ground  that  the  fifth  Husting  had  been  on 
the  29th  October.     On  the  return  of  the  exigent  therefore 
the  defendant  was  outlawed;    6th  November,  1833,  the  de- 
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fendant  filed  a  petition  for  relief  in  the  Court  of  Insolven 
Debtors,  and  in  the  schedule  of  bis  debts  included  thatol 
the  plaintiff.  The  matters  of  the  petition  came  on  to  Ix 
heard  3d  January,  1834,  when  the  defendant's  discharge  w» 
opposed  by  the  plaintiff.  The  Insolvent  Debtors*  Coor 
ordered  that  the  defendant  should  be  discharged  at  the  ex- 
piration of  eight  months  from  the  bearing  of  the  petition 
No  utlagatum  capias  (a)  had  ever  issued.    On  the  7th  June, 

Follett  and  Sandford  shewed  cause.  There  is  no  pro- 
vision in  the  Insolvent  Debtors'  Act  (7  Geo.  4,  c.  57,)  for 
the  relief  of  a  party  who  is  imprisoned  upon  any  writ  of 
outlawry ;  from  which  it  must  be  inferred  that  the  act  mi 
not  iutended  to  apply  to  matters  of  outlawry.  The  10th 
section  authorizes  persons  imprisoned  for  debt,  damages, 
costs,  sums  of  money,  or  for  contempt  in  nonpayment  of 
money  or  of  costs,  to  petition  for  relief;  but  no  mention  is 
made  of  persons  imprisoned  for  outlawry.  In  Castelman't 
case  (6)  it  was  expressly  held,  that  a  person  charged  will 
an  outlawry  could  not  be  relieved  under  the  Insolvent 
Debtors'  Act  (c).  This  case  is  referred  to  in  that  of  Ban- 
champ  v.  Tomkim(d),  from  which  it  appears  that  bank- 
ruptcy and  certificate  would  not  entitle  a  defendant  in  cat- 
tody  under  an  utlagatum  capias  to  be  discharged.  There  is 
therefore  no  reason  why  a  discharge  under  the  Insolvent 
Debtors'  Act  should  have  that  effect. 

The  defendant  has  not  at  present  completed  the  period  of 
bis  imprisonment,  and  is  not  as  yet  entitled  to  the  benefit 
of  the  Insolvent  Debtors'  Act.  He  is  therefore  not  in  a 
situation  to  apply  to  have  the  outlawry  reversed. 

F.  Kelly,  in  support  of  the  rule.  Outlawry  is  described 
by  Mr.  Tidd  (e)  to  be  the  putting  a  man  out  of  the  protee- 

(u)  As  to  this  process  and  the  (i)  4  Burr.  2110. 

inquisition    thereon,    see    Mann.  (e)  3  Geo.  3,  c.  41. 

Exch.  Tract.,  Revenue  Branch,  3d  (d)  3  Taunt.  143. 

ed.95,  189,  36Sn.,  314.  (e)  9th  ed.  11. 
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tion  of  the  law  (a),  so  that  he  is  incapable  of  suing  for  the 
redress  of  injuries,  and  may  be  imprisoned;  and  he  forfeits 
thereby  all  his  goods  and  chattels,  and  the  profits  of  his 
lands  ;  his  personal  chattels  immediately  upon  the  outlawry, 
and  his  chattels  real  and  the  profits  of  his  land  when  found 
by  inquisition.  Mr.  Tidd  adds — "  So  penal  were  the  con- 
sequences of  an  outlawry,  that,  until  some  time  after  the 
conquest,  no  man  could  be  outlawed  except  for  felony,  the 
punishment  whereof  is  death."  When  the  consequences 
of  outlawry  are  considered,  it  is  not  unreasonable  to  sup* 
pose  that  the  legislature  intended  to  extend  the  relief  given 
to  insolvent  debtors  to  such  as  were  imprisoned  or  subject 
to  any  outlawry.  The  defendant  has  inserted  the  plaintiff's 
debt  in  his  schedule,  and  is  therefore  exonerated  from  it,  so 
far  as  his  person  is  concerned.  [Lord  Denman,  C.  J.  I  do 
not  see  how  you  can  use  the  schedule.]  By  the  76th  section 
a  copy  of  the  schedule,  purporting  to  be  signed  by  the 
officer  and  certifying  the  same  to  be  a  true  copy,  and  sealed 
with  the  seal  of  the  court,  is  to  be  admitted  in  all  courts  as 
sufficient  evidence  of  the  same.  [Lord  Denman,  C.  J. 
Unless  the  schedule  is  referred  to  in  the  rule  nisi,  it  is  not 
brought  to  the  notice  of  the  opposite  party.]  By  the  46th 
section,  the  Insolvent  Debtors'  Court  is  authorized  to  dis- 
charge the  prisoner  out  of  custody.  By  the  50th  section, 
the  discbarge  is  to  extend  to  all  process  issuing  from  any 
court  for  any  contempt  of  any  court,  ecclesiastical  or  civil, 
for  nonpayment  of  money,  or  of  costs  or  expenses  in  any 
court,  ecclesiastical  or  civil.  The  60th  section  provides 
that  no  person  who  shall  have  become  entitled  to  the  bene- 
fit of  the  act  shall  at  any  time  thereafter  be  imprisoned  by 
reason  of  any  debt,  money  or  costs,  to  which  the  adjudica- 
tion shall  extend;  and  by  the  Gist  section,  no  execution  is 
to  issue  against  an  insolvent  for  any  debt  or  money  to  which 
the  adjudication  extends.     The  defendant  in  this  case  will 
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(a)  A  party  rehabilitated,  or 
restored  to  the  protection  of  the 
law,  by  the  pardon  of  his  outlawry, 


is  in  the  old  books  said  to  be  in- 
lawcd  (inlagatus). 


1834. 
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1854.        be  discharged  from  the  debt  as  Boon  as  he  has  completed 

'^**-*s  his  imprisonment.  ■  The  50th  section  exonerates  hun  fnti 
'"'  the  costs  of  the  proceeding  for  the'  recovery  of  the  debt. 

B*i*r.  Ig  then  an  outlawry,  which  is  a  part  of  the  proceeding  for 
the  recovery  of  the  debt,  to  be  allowed  to  remain  agamst 
him  r  The  only  object  of  the  outlawry  is  to  obtain  pay- 
ment of  the  debt  and  coats,  from  which  tbe  defendant  it 
now  discharged.  If  he  were  arretted  upon  a  capias  utlagi- 
tum,  be  might,  by  virtue  of  the  60th  section,  be  discharged 
from  that  arrest.  The  assignment  of  at)  tbe  debtor's  pro- 
perty operated  as  a  tatitfactiou  of  the  judgment.  Tat 
party  is  consequently  entitled  to  be  discharged  from  protest 
founded  on  that  judgment.  In  BeaucAamp  v.  TomJcim  uw 
defendant  had  allowed  the  time  to  pass  by  within  which  ae 
could  have  reversed  the  outlawry,  and  the  party  was  ckarpi 
upon  a  capias  ullagatum.  Here  there  was  no  capias  utb> 
gatuni,  and  the  defendant  has  been  guilty  of  no  laches.  He 
could  have  come  in  and  put  in  special  bail,  nod  reversed  the 
outlawry.  Cattetmm't  casc(a)  whs  not  decided  upon  tbe 
Insolvent  Debtors'  Act  now  in  force. 

Lord  Drnman,  C.J. — It  may  perhaps  be  a  just  conse- 
quence that  as  the  debt  is  discharged  by  the  Insolvent 
Debtors'  Act,  tbe  outlawry  also  should  be  avoided.  If  that 
Act  has  the  operation  of  avoiding  the  outlawry,  the  inter- 
ference of  this  Court  is  not  necessary.  When  tbe  Court  is 
required  to  do  an  act  out  of  the  ordinary  course,  soau 
precedent  should  be  shewn.  None  such  has  been  produced, 
and  therefore  the  rule  must  be  discharged.  ■ 

Little  dale,  J. — I  am  of  the  same  opinion.  Cattti- 
man's  case  bat  not  decided  anything  with  reference  to  the 
Insolvent  Debtors'  Act  now  in  force.  In  Beauchamp  v. 
Tomkius  there  was  error  in  fact.  In  a  case  in  East  (A)  it 
was  held,  that  a  person  who  is  outlawed  has  no  locus  standi 

(a)  S*prd,  T76(t)  (c).  (i)  Simmered  v.  Watkiiu,  14  EmI,  SM. 
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in  judicio.  In  every  outlawry  the  crown  is  interested.  I 
think  we  have  no  authority  to  reverse  an  outlawry!  except 
for  error  apparent  on  the  proceedings.     . 

Taunton,  J.,  and  Williams,  J.,  concurred. 

Rule  discharged. 


Franklin  v.  Featherstonhaugh. 

JL  HIS  was  a  rule  calling  upon  Becke,  Son  and  Collison  An  attorney  is 
(formerly  the  defendant's  attorneys)  to  shew  cause  why  the  j^^n  his° 
Master  should  not  review  his  taxation  in  this  cause,  or  why  D|N  of  costs 
the  costs  of  George  Smith  (the  defendant's  present  attor-  paid  t0  a  proc- 
uey),  of  or  occasioned  by  this  taxation,  should  not  be  taxed  tor  employed 

by  him  for  hu 

by  the  Master,  and  paid  or  allowed  by  B.t  Son,  8c  C.  client. 

The  bill  contained  the  following  items :  tJ  •££?'• 

___  .                                                                           £     t.  A       biU,athelMatt 

"Paid  costs  of  contempt 7   15  2       teritnot 

Paid  Messrs.  Farrers  &  French's  costs  ..220      bound.  \°  ]% 

quire  into  the 

Paid  Messrs.  Box  8c  Son  for  their  charges  .5     1     6"    reasonable- 
ness of  the  bill 

The  first  two  items  were  the  costs  of  a  contempt,  incur*  so  Pmd  t0  tne 

proctor. 
red  by  the  defendant  in  the  Ecclesiastical  Court ;  the  last     In  consider- 

was  the  amount  of  the  bill  of  costs  of  proctors  employed  moi^than  one* 
byB;  Son,  8c  C.  to  purge  the  contempt.    Deductions  from  »"th  of  such 
the  bill  of  the  costs  of  the  contempt  had  been  procured  by  has°been  taxed 
Box  and  Son,  and  the  bill  of  these  proctors  themselves  was  off> the  enrtire 

t  i      im     t*    t  i  •  m  j*    i      -n     t     •        amount  of  the 

shewn  by  Mr.  Becke  to  the  taxing  officer  of  the  Ecclesias-  bill  must  be 
tical  Court,  and  declared  by  him  to  be  moderate,  but  it  was  t^e,n  1Dr lu" . 

.  .  sively  of  such 

not  taxed,  there  being  no  power  to  compel  taxation  in  the  proctor's  bill. 
Ecclesiastical  Court  of  a  bill  of  costs  at  between  proctor  t0 ttapnictfce 
and  client.   Upon  the  taxation  of  the  bill  of  costs  of  B.,  Son,  of  the  Ecdesi- 
&  C„  these  facts  were  shewn  to  the  Master;  and  being  re-  a  bill  of  costs 
quired  to  tax  the  last  three  items  or  not  to  include  them  in  c**1™1  *» 

*  taxed  as  be- 

tween proctor 
and  client. 
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his  allocatur,  he  declined  to  lax,  and  did  include  then  in 
his  allocatur.  A  sum  was  ■truck  off  from  the  bill  which 
would  exceed  one-sixlb  of  the  amount  of  it;  exclusive  of 
^ba'oh™*  tnose  three  'teD08'  but  "h'00  w  '*■*  tn*n  one-sixth  of  the 
whole  bill  as  delivered.  Smith  obtained  u  summons  calling 
upon  B.,  Son,  8c  C.  to  shew  cause  why  they  should  not  par 
the  coils  of  taxation ;  and  the  parties  appearing  under  this 
summons  before  Taunton,  J.,  he  held  that  the  items  were 
properly  included  in  the  allocatur,  as  disbursement*  withia 
the  meaning  of  2  Geo.  2,  c.  S3,  and  therefore  made  no  order. 
Smith  obtained  a  second  summons,  calling  upon  £.,  Sat, 
&  C.  to  shew  cause  why  it  should  not  be  referred  to  the 
Master  to  tax  the  particulars  of  the  last  three  items  of  their 
bill,  or  why  he  should  not  be  at  liberty  to  review  his  tui- 
tion. The  parties  attended  in  pursuance  of  this  summons 
before  Patteton,  J.,  who,  after  hearing  the  parties  and  con- 
sulting with  the  Master,  said  that  he  thought  that  the 
Master  was  right  in  declining  to  tax  the  three  items,  and 
dismissed  the  summons.  A  summons  similar  to  the  first 
was  subsequently  obtained  by  Smith,  but  upon  the  parties 
appearing  before  Vaughan,  B.,  the  learned  baron  refuted 
making  an  order  thereon.  The  costs,  as  allowed,  had  not 
been  paid  by  the  defendant  or  his  attorney ;  and  an  action 
upon  the  bill  had  been  commenced  in  C.  P. 


k.,j 


Foltett  now  shewed  cause.  These  disbursements  were 
properly  included  in  the  bill  and  allowed  by  the  Master. 
The  act  of  2  Geo.  2,  c.  23  (a),  provides  that  no  attorney  or 
solicitor  shall  commence  any  action  for  the  recovery  of  an; 
fees,  charges  or  disbursements,  at  law  or  in  equity,  until  the 
expiratiou  of  one  month  or  more  after  such  attorney  or 
solicitor  respectively  shall  have  delivered  unto  the  party  or 
parties  to  be  charged  therewith,  or  left  for  him.  Sec.  a  bill 
of  such  fees,  charges  and  disbursements.  In  Ex  parte  Jamah 
Wood  (b),  it  was  held,  that  in  fact  attorneys  are  bound  to 
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include  such  items  (a)  as  these  in  their  bills  of  costs. 
[Taunton,  J.  In  a  late  case  (b)  this  Court  were  of  opinion 
that  disbursements  made  by  an  attorney  in  the  course  of  a  v. 

cause  were  properly  included  in  the  bill,  although  the  client  Featherston' 
had  supplied  him  with  money  for  the  purpose.  I  am  not, 
however,  sure  that  the  decision  proceeded  upon  that 
ground.]  It  is  so  laid  down  in  Tidd's  Practice  (c),  where 
it  is  said,  "  If  a  client,  in  the  course  of  a  cause,  advance 
money  to  his  attorney  for  specific  disbursements  in  the 
cause,  those  disbursements  must  nevertheless  be  included 
in  the  bill  of  costs.  Therefore  where  a  sum  was  deducted 
upon  taxation  less  than  one-sixth  of  the  amount  of  the  bill 
delivered,  including  those  disbursements,  the  Court  of  Com- 
mon Pleas  ordered  the  client  to  pay  the  costs  of  the  taxa- 
tion." The  authority  for  this  position  is  Hindle  v.  Shackle- 
ton  (d).  These  are  disbursements  which  the  attorneys  were 
not  only  authorized  but  were  bound  to  include  in  the  bill ; 
and  therefore  less  than  one-sixth  of  the  amount  having  been 
struck  off,  the  client  must  pay  the  costs  of  the  taxation. 

R.  V.  Richards,  contrA.  Either  these  items  ought  not 
to  be  included  in  the  bill  at  all,  or,  if  included,  they  should 
be  taxed.  The  proctor  was  employed  by  B„  Son  &  C.  in 
the  same  way  as  an  agent  in  London  is  employed  by  an 
attorney  in  the  country.  It  is  the  common  practice  to  tax 
the  bill  of  such  agent  when  the  amount  of  it  is  included  as 
a  disbursement  in  the  attorney's  bill  of  costs.  The  Master 
need  not  in  reality  tax  the  proctor's  bill  himself,  but  should 
do  it  in  form,  and  send  it  to  the  proper  officer  in  the  Eccle- 
siastical Court,  to  be  taxed  by  him. 

Lord  Denman,  C.  J. — I  think  that  this  rule  must  be 
discharged.    It  is  the  constant  course  to  consider  disburse- 

(a)  In  that  cose  the  disburse-  (b)  Hayt  v.  Trotter,  ante,  vol.  Hi. 

ments  included  extra  fees  paid  to  174. 

commissioners  of  bankrupt,  which  (c)  Vol.  i.  p.  336, 9th  edit, 

bad  been  disallowed  on  taxation.  (d)  1  Taunt.  536. 

VOL.  III.  3  H 
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163*.         mCDti  of  this  description  a*  properly  forming  put  of  n 

,*~-~*-J'       attorney's  bill,  and  therefore  they  were  rightly  included  n 

J.  the  allocatur.     The  Matter  appears  to  fcwve  looked  at  tbe 

FtATBumoit-  faiii,  j„  the  Ecclesiastical  Court,  aad  to  bne  thought  the 

deductions  lufficieot 

Littledalb,  J. — I  also  think  that  the  rale  should  he 
discharged.  In  general,  bills  of  costs  incurred  in  toother 
Court  are  referred  to  the  Master  of  that  Court  for  T»Tf»""i 
bat  it  appears  that  there  is  no  power  in  the  officer  of  dm 
Ecclesiastical  Court  to  tax  a  proctor*»  btU  as  betweea 
proctor  and  client,  unless  with  the  consent  of  the  proctor. 
The  Master  might  use  his  discretion  how  far  bo  wonU 
inquire  into  the  reasonableness  of  the  proctor's  bill. 

Rule  discharged,  without  costa(a). 

(a)  And  see  Restates  v.  Billon,  Dickens,  325 ;  Ye*  w.  Frtrt,  14 
Ves.  154. 


Doe  dem.  Thomas  Fosteb  r.  The  Eabl  of  Debbt. 

sts'sed'o'f  PM*   EJECTMENT.    At  the  trUI  before  Aider**,  i.  at  feW 

Blnckacreand  Lancaster  spring  assizes  in  1 834,  it  appeared  that  this  actjsi 
ihe  sanielitlL'  waB  brought  to  recover  possession  of  land,  called  Huytoa, 
conveys  Black,  which  had  formerly  belonged  to  a  lady  of  the  name  of  Tn- 
EvTdcncc,  vers,  who  died  intestate,  in  January,  1 823.  Upon  her  death 
given  by  wit-  flettry  Poster  claimed  the  land,  as  her  heir  at  law,  and  entered 
dead,  in  an  iu to  possession  of  Hnyton  and  of  another  estate,  called  Croft 
actios  be- 
tween C.  and  A.  respecting  the  title  t 
ance  from  A.  to  it,,  is  not  admissible  in  nn  action  b 
to  Blackacre. 

Where  two  ejectments  depending  upon  the  same  title  are  brought  by  A.  against  & 
and  C.  respectively,  at  the  same  time,  and  cum*  on  for  trial  on  the  same  day,  and  that 
or  Dot  d.  A.  i.  B.  having  been  decided  ngninst  B.,  C.'s  counsel  consents  that  a  verdict 
shall  pass  against  him  ia  Deed.  A.  v.  C,  on  the  gronnd  that  the  evidence  is  the  Same 
in  both  cases;  the  evidence  given  in  Dead.  A.  v.  if.  cannot  be  ndmitud  on  behalf  of 
A-  in  en  action  subsequently  brought,  respecting  the  same  title,  by  C  against  A.,  i 
A.  proves  clearly  that  it  was  agrad  between  himself  and  C.,  on  the  fbnner  ccc 
that  the  evidence  given  in  Docd.A.  v.  B.  should  be  considered  as  repeal  of  in  ' 
of.Doed.J.v.C. 


re,  brought  subsequently  to  the  conm- 
iction  between  C.  and  B.  aa  to  the  Ma 


*./' 
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The  Earl  of  Derby  bought  Huyton  of  Henry  Foster,  who         1834. 
executed  a  conveyance  of  it.     In  1626,  two  ejectments,  to      TT^^ 
recover  this  property,  upon  the  demise  of  Thomas  Foster,       Fostb* 
the  present  lessor  of  the  plaintiff,  who  claimed  as  heir  at     _.    J.   -. 
law  to  Mrs.  Iravers,  against  Henry  Foster  and  ike  Earl      Dour. 
of  Derby  respectively,  were  tried.     In  each  of  these  cases 
there  wa*  a  verdict  for  the  plaintiff.     Iu  1830,  two  other 
Actions  of  ejectment  against  Thomas  Foster,  respectively  on 
th*  demises  of  Henry  Foster  and  of  the  Earl  of  Derby, 
ware  tried.  That  on  the  demise  of  Henry  Foster  canoe  on  to 
be  tried  first.  A  considerable  body  of  evidence  was  given  on 
the  part  of  Henry  Fosters  and,  amongst  other  witnesses, 
persons   of    the   names   of  Foster  and    Rigby  were  ex- 
amined.   No  evidence  was  given  on  the  part  of  the  de- 
fendant, and  a  verdict  passed  for  the  plaintiff.    The  cause 
in  which  the  Earl  of  Derby  was  the  lessor  of  the  plaintiff 
was  then  called  on,  and  the  jury  were  sworn.    The  de- 
fendant's counsel  (a)  then  intimated  to  the  judge,  that,  as 
that  case  depended  upon  the  same  evidence  as  the  pre- 
ceding one,  and  as  the  jury  had  expressed  their  opinion 
of  it  by  their  verdict,  he  considered  it  unnecessary  that 
juch  evidence   should  be  repeated,  but  conseuted  to  a 
verdict  being  found  for  the  plaintiff  in  that  action  also, 
which  was  accordingly  done. 

At  the  trial  of  the  present  action  a  number  of  witnesses 
were  examined  on  the  part  of  the  plaintiff.  It  was  then  pro- 
posed, on  the  part  of  the  defendant,  to  give  in  evidence 
the  examinations  of  the  two  witnesses,  Foster  and  Rigby, 
who  hid  died  since  the  former  trial.  It  was  objected 
by  the  plaintiff's  counsel,  that  this  evidence  was  inad- 
missible, as  the  former  cause  was  res  inter  alios  acta.  To 
this  i(  was  answered,  that  the  title  was  the  same  as  in  the 
action  tried  in  1830,  in  which  Henry  Foster  was  the  lessor 
of  the  plaintiff,  and  that  the  plaintiff's  counsel  had  then 
an  opportunity  of  cross-examining  the  witnesses,  if  he  had 
thought  proper  so  to  do.     The  learned  judge  rejected  the 

(a)  The  present  Mr.  Justice  Williams. 
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evidence,  on  the  ground  that  the  proceedings  in  the  forn 
action  were  to   be  considered  as  res  inter  alios  acta,  a 
a  verdict  was  found  for  the  plaintiff.     In  Easter  term  Is 
a  rule  ?iisi  for  a  new  trial  was  obtained  by  Alexander, 
the  ground  that  the  evidence  was  improperly  rejected. 


f 
i 

H 
J 


First  point: 
Whether  evi- 
dence to  be 
considered  as 
repeated  in  the 
second  cause. 


Second  point : 
Whether  evi- 
dence admissi- 
ble on  the 
ground  of 
identity  of  title 
or  privity  of 
estate. 


F.  Pollock,  Tomlinson,  and  J.  Addison,  now  shewed  cau 
It  is  only  by  mis-stating  some  of  the  rules  of  evidence  tl 
colour  can  be  given  to  the  admission  of  the  evidence  whi 
was  rejected  by  the  learned  judge.  It  is  settled,  that  I 
lessor  of  the  plaintiff  is  to  be  considered  as  the  party  suii 
The  first  question,  therefore,  is,  whether  the  evidence  tak 
in  Doe  d.  Henry  Foster  v.  Thomas  Foster,  was  to 
considered  as  given  in  the  other  action  of  Doe  d.  The  E 
of  Derby  v.  Thomas  Foster.  There  is  no  doubt  that 
was  not  actually  read,  and  it  cannot  be  considered  as  giv< 
The  parties  had  no  intention  of  perpetuating  the  testimc 
in  the  cause. 

The  next  question  to  be  considered  is,whether,  (without 
ference  to  the  question  of  an  agreement  between  the  counsi 
the  evidence  is  admissible.  It  is  submitted  that  it  is  not.  Th< 
is  no  mutuality  between  the  parties,  and  it  was  upon  t 
ground  that  the  learned  judge  rejected  the  evidence  at  i 
trial.  Suppose  one  of  the  witnesses,  who  had  been  < 
amined  on  the  former  trial  on  behalf  of  Thomas  Foster,  1 
died,  and  it  had  been  proposed  to  use  that  testimony  agar 
the  Earl  of  Derby,  it  would  have  been  inadmissible. 

Then  it  is  said,  that  the  Earl  of  Derby  claims  urn 
Henry  Foster,  and  is  privy  in  estate ;  and  that,  therefo 
the  evidence  was  admissible.  The  estate  was  divided  ii 
two  parts  :  part  remained  with  Henry  Foster  and  part  w 
sold  to  the  Earl  of  Derby.  This  evidence  is  not  i 
missible,  merely  because  there  is  an  identity  of  title.  '  St 
pose  a  father,  with  seven  sons,  devises  his  land  to  be  equa 
divided  by  metes  and  bounds  between  them ;  a  verdict 
an  action  of  ejectment  against  the  father  would  be  eviden 
against  the  sons,  but  a  verdict  in  an  action  of  ejectmc 
against  one  of  the  sons,  would  not  be  evidence  against  t 
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others.  It  is  said  that  this  evidence  is  admissible,  because 
the  parties  are  substantially  the  same.  The  rule  undoubt- 
edly is,  that  a  verdict  in  one  action  is  admissible  in  evi- 
dence upon  the  trial  of  another  action  upon  the  same 
questiou,  where  the  parties  are  substantially  the  same. 
But  the  word  substantially  has  various  meanings,  and  the 
only  mode  of  ascertaining  the  sense  of  the  word  is  to  ex- 
amine the  cases  by  which  it  is  usual  to  illustrate  the  rule. 
One  of  the  illustrations  is  this  :  that  a  verdict  in  an  action 
of  ejectment  is  evidence  in  an  action  for  mesne  profits, 
brought  by  the  lessor  of  the  plaintiff  against  the  defendant 
in  that  ejectment  It  is  true  also,  that  if  there  is  privity 
between  the  parties  in  the  second  action  and  those  in  the 
first,  the  verdict  in  the  first  is  admissible  in  evidence.  But 
if  the  decisions  on  this  subject  are  examined,  it  will  be 
found  that  this  rule  applies  only  in  cases  where  the  privity 
has  been  created  subsequently  to  the  first  trial. 
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Alexander,  Wightman,  and  Cowling,  in  support  of  the 
rule. 

If  the  verdict  on  the  former  trial  was  admissible  on  the  Second  point. 
latter,  the  examinations  of  Foster  and  Rigby  were  also 
admissible.  Now  it  is  manifest,  from  the  authorities,  that 
such  verdict  was  admissible.  On  the  trial  in  1830,  Henry 
Foster  claimed,  as  heir  of  Mrs.  Trovers,  and  the  Earl  of 
Derby,  who  had  purchased  of  Henry  Foster,  claimed 
through  him.  The  title,  therefore,  on  which  the  parties 
rested  their  respective  claims  was  the  same,  viz.  by  descent 
from  Mrs.  Trovers.  The  defendant,  on  both  occasions, 
set  up  an  adverse  title,  as  heir  at  law  of  the  same  lady. 
The  question,  therefore,  as  regarded  him  was  the  same,  and 
the  property  in  dispute  is  admitted  to  be  part  of  the  estate 
which  descended  to  the  heir  at  law  of  Mrs.  Trovers. 
There  is,  therefore,  an  identity  of  title  and  of  subject- 
matter  in  the  several  actions.  It  is  true,  that  there  is  still 
wanting  an  identity  of  parties,  inasmuch  as  the  verdict  was 
given  between  Henry  Foster  and  Thomas  Foster,  though 
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offered  is  evidence  between  the  Earl  of  Jferdw  and  Jama* 
Foster.  But  that  becomes  immaterial  i*»  eonnyei  af 
the  privity  of  the  estate  that  existed  between tbe  fins'  sad 
Henry  Foster.  Now  the  rale  of  law  npoa  tfcw  anajcen,  w 
collected  from  the  various  authorities,  is,  that  a  verdict  «r 
judgment  is  a  former  action  upon  the  same  nnHer,  efrecaV 
in  question,  is  evidence  for  or  agemet  fiwiiai  iar  Wood, 
privies  in  estate,  or  privies  in  law,  a*  weir  a*  far  or  agaaut 
the  parties  to  the  suit  (a).  One  who  claims  m  privity  with 
another,  is  ia  the  same  situation  with  tbe  latter*  ae  tats? 
verdict  or  judgment  either  for  or  against  him,  naiaaarhi 
claim  as  privy  in  blood,  or  estate,  at  n»  prrry  in-  law(r> 
h  is  not  essential  that  the  parties  should,  be  patriae*"  vk 
same,  if  they  are  so  substantially  j  thus  id  ojectmaaj  lac 
law  recognizes  the  real  parties.  -  ■ 

In  C'oM.y'w'*  Digest  (e)  it  is  hud  down,  that "  a  verdict  ia 
another  action  for  the  same  cause,  shall'  be  attoarad  ia-  Ms. 
dence  between  the  same  parties.  So  shall  it  be  evidence 
where  the  verdict  was  for  one  under  whom  any  of  the 
parties  claim."  So  in  Vin.Abr.  tit.  Evidence,(A.  b.  ?6,)(n% 
it  is  said,  "  A  verdict  against  one,  under  whom  either 
plaintiff  or  defendant  claims,  may  be  given  m  crirJeaot 
against  the  party  so  claiming.  Contri,  if  neither  oka* 
under  it."  It  is  also  there  aaid,  "In  an  ejectment  brought 
by  a  reversioner,  or  in  debt  upon  statute /fL  6*  by  a-  pro- 
prietor of  tithes,  tbey  may  give  in  evidence  a  verdict  far 
the  former  lessee,  because  tbe  parties  to  this  aotjbn  ceaht 
not  have  been  parties  to  the  former  soil,  m  that  tbe;  pre- 
sent lessee  could  be  only  a  party."  Other  autberiue*, 
confinnatory  of  this  view  of  the  case,  are  also  to-be  found 
under  the  same  title,  (A.  b.  31,)  pi.  27,  31(e).  ™  BuBa't 
Niti  Priua(f),  it  is  said,  "  As  to  verdicts,  tbe  ram  is,  that 


(a)  Phil,  on  Ev.  324  (7th  edit.), 

where  the  authorities  are  collected. 
(A)  1  Stark.  Evidence,  318, 
(2nd  edit.),  where  the  authorities 
are  collected;  Com,  Dig.  Eta- 
dence,  (A,  5.) 


(c)  Tit.  Evidence,  (A.  5.) 
(rf)  19  Via.  Abr.  136,  pi.  t. 

(c)  19  Vin.Abr.  HO. 

if)  P.  932  a,  (7th  edit,  with 
notes  by  Mr.  Bridgnuni,  aa  attor- 
ney of  Both. 
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do  verdict  shall  be  given  in  evidence,  but. between  such 

who  are  parties  or  privies  to  it."    The  note  (a)  adds,  "  Bot 

the  benefit  of  this  rule  is  generally  mutual.    It  is,  however, 

Kafete  to  exception ;  in  cases  where  a  map  is  privy  in  estate 

with  him  who  recovers  the  verdict,  for  then  the  verdict  will 

be  evidence  for  him,  though  he  would  not  have  been  bound 

by  it,  had  it  been  the  other  way,    Gilbert  on  Evidence,  34." 

The  rule  is  also  similarly  pronounced  and  illustrated  by 

*  variety  of  cases  in  Bacon's  A  bridgment  (b).     Kinnersley 

▼*  William  Orpe(c)  is  a  strong  authority  in  favour  of  the 

admissibility  of  this  verdict.     That  was  an  action  for  debt, 

by  the  owner  of  a  fishery,  for  a  penalty  of  6/.  under  the 

statute  5  Geo.  3,  c.  14,  8.  13  &  14,  for  killing  fish  in  the 

plaintiff's  fishery.      The    defendant  was   the  servant  of 

I>.  Cotton,  who  claimed  the  fishery  in  question.  A  former 

action  had  been  brought  against  another  servant  of  Dr. 

Cotton,  for  a  penalty  in  fishing  in  the  same  fishery,  when  a 

verdict  was  found  for  the  plaintiff.    The  Court  held  the 

record  of  the  judgment  and    verdict  in  the  first  action 

admissible  in  the  second,  although  the  causes  were  not 

between  the  same  parties.    It  is  not  necessary  that  the 

former  verdict  should  have  been  founded  upon  the  same 

precise  subject-matter,  provided  the  question  be  the  same 

and  between  the  same  parties.     It  has  been  adjudged,  that 

"h  is  not  necessary  that  the  verdict  should  be  in  relation 

to  the  same  land :  for  the  verdict  is  only  set  up  to  prove  the 

point  in  question,  and  every  matter  is  evidence  that  amounts 

to  a  proof  of  the  point  in  question  (d)."     With  an  identity 

of  title  and  a  privity  of  estate,  it  was,  therefore,  competent 

to  the  Earl  of  Derby  Jto  give  in  evidence  the  verdict  of 

1890;  and,  if  so*  the  examinations  of  Foster  and  JRigbp 

were  admissible.     The  only  additional  ground  for  their 

rejection  is,  that  the  party  had  not  had  the  opportunity  of 

cross-examining  them.     Now  the  general  rule  upon  this 
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(a)  See  the  last  note. 
(6)  VoL  ii.  616. 
(c)  2  Dougl.  517. 


(d)  Bull.  Ni.  Pri.  232,  citing  Sher- 
win  v.  Cbirges;  S.  C,  per  nomen 
Clarges  v.  Shcrwin,  12  Mod.  343. 
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subject  is,  that  depositions  of  witnesses  are  inadmissible, 
unless  the  party  to  be  affected  by  them  ha»  cross-examined 
the  deponents,  or  has  been  legally  called  upont  and  had  the 
opportunity  so  to  do  (a).  Here,  .there-  was  the  opportunity 
of  cross-examination,  and  it'  was  the  defendant's  own  choice 
that  he  forbore  to  avail  himself  of  it. 
First  point.  But  assuming  that  the  examinations  arc  not  otherwise 

admissible  in  evidence,  what  passed  at  the  trial  was  in  effect 
the  same  as  if  the  witnesses  had  repeated  the  facts  which 
they  had  detailed  in  the  preceding  trial.  The  course  of  pro- 
ceedings taken  by  the  defendant  was  to  rely  on  the  chance  of 
the  insufficiency  of  the  plaintiff's  evidence.  It  was  obvious, 
that  on  the  second  trial  the  same  testimony  would  he  ad- 
duced that  had  already  gained  the  verdict  in  the  first ;  and  it 
was  about  to  be  repeated,  when  the  defendant's  counsel  con- 
sented to  a  verdict  in  the  second  ejectment.  And  this  view 
is  materially  strengthened  by  the  fact,  that  rules  nisi  for  a 
new  trial  were  obtained. in  these  two  causes,  by  the  defend- 
ant, in  the  following  term,  upon  precisely  the  same  ground*, 
viz.,  an  objection  founded  on  affidavit  to  the  evidence  of 
Right/.  But  how,  in  the  latter  of  these  causes,  would  such 
a  rule  have  been  granted,  unless  Right's  evidence  had  been 
considered  as  given  in  at  the  trial  1  The  fair  interpretation 
of  the  matter  is,  that  the  defendant  considered  the  evidence, 
both  on  examination  in  chief  and  cross-examination,  as 
virtually  read  upon  the  second  trial,  and  be  ought  not  now 
to  be  permitted  to  allege  the  contrary. 

Second  point.  Lord  Denman,  C.  J. — Assuming  that  there  had  been 
no  agreement,  between  the  counsel  of  the  parties  at  the 
trial,  that  the  evidence  given  in  Henry  Foster's  case  should 
be  considered  as  repeated  in  the  case  in  which  the  Earl  of 
Derby  was  a  party,  I  thiuk  it  is  clear  there  was  no  such 
privity  between  them  as  to  enable  Lord  Derby  to  give  in 
evidence,  in  this  cause,  the  evidence   given   in  the  case 

(a)  Stark.  Kvid.  564;   Cattnooe  v.  Vavghati,  I  Maul.  &  Selw.  4. 
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between  Henry  Foster  and  Thomas  Foster.    The  evidence         1834. 
was  therefore  inadmissible,  for  the  reason  given  by  the  learned      ^T^T 
judge  at  the  trial.     As  to  Kinnersley  v.  William  Orpe,  that       Foster 
case  can  only  be  accounted  for  on  the  ground  that  the  per-    _    J!*.    - 
son,  who  claimed  the  fishery,  was  substantially  the  same  in       Derby. 
both  cases.     Then  comes  the  question  as  to  what  occurred  First  point. 
at  the  trial.     Upon   this,  1  own,  I  have  felt  considerable 
difficulty.    The  rule  was  granted,  in  the  first  instance,  on  the 
supposition  that  what  passed  at  the  former  trial  amounted  to 
an  agreement  that  the  evidence  given  on  the  first  trial  should 
be  considered  as  read  at  the  second  trial,  and  the  circum- 
stance of  the  motions  for  a  new  trial,  in  both  those  cases, 
having  been  made  upon  the  same  ground,  rather  confirms  this 
view  of  the  case.     Taking  the  additional  facts  now  men- 
tioned, I  have  some  doubt  of  the  real  history  of  the  case. 
In  order  to  have  made  this  evidence  admissible,  in  a  second 
ejectment  between  T.  Foster  and  The  Earl  of  Derby,  it  ought 
to  have  been  distinctly  understood  between  the  parties,  at  the 
former  trial,  that  the  evidence  given  in  the  ejectment  be- 
tween Henry  Foster  and  Thomas  Foster,  should  be  con- 
sidered as   repeated ;    and,  I  think,  that  the  burthen   of 
proving  that  such  was  the  case  lay  upon  the  defendant. 
The  defendant  has  failed  to  shew  that  there  was  any  such 
distinct  understanding,  and,  therefore,  this  rule  must   be 
discharged. 

Littledale,  J. — No  doubt  a  verdict  in  one  trial  is 
evidence  in  another,  upon  the  same  question,  between  the 
same  parties.  It  is  also  laid  down,  in  Comynss  Digest  (a), 
that  a  verdict  shall  be  evidence  where  it  was  for  one  under 
whom  any  of  the  parties  claim.  That,  no  doubt,  is  true, 
where  the  person  claiming  under  the  party  to  the  former 
action  has  derived  his  title  since  the  trial  of  that  action. 
In  such  cases  the  only  question  is,  whether  the  title  was 
derived  before  or  after  the  trial. 

(a)  Evidence,  (A.  5.) 
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The  other  point  it  is  not  necessary  10  discuss.  We  we 
not  to  tale  any  general  understanding  of  the  parties.  If 
the  witnesses  were  regohrry  e»mtnet^  or  any  argussest 
wm  entered  into  respecting-  the  eraminatfion  of  miMUini, 
that  will  appear  by  the  jodge't  motes.  The  judge's  cote- 
booh  does  not  shew  any  examraatnm  of  wit— in,  or 
any  such  agreement  As  to  Kinntnley  v.  WiHimi  Oiye, 
there  was  virtaaftr  the  same-  defendant  so  both  eases. 
For  both  these  reasons, — that  the  actio*  whs  not  bUffus 
the  same  parties,  and  that  there  was  no  distinct  agMemeat 
between  the  parties  that  the  evidence  given'  in-  the  one 
action,  should  be  couaidered  aa  baring  been  read1  at  the 
other,  I  think,  the  rale  shoaid  he  discharged. 

TaUwtoh,  J.  concurred. 

Wm.lis.mb,  J.,  baring  been  of  counsel  hi  the  case,  gift 
no  opinion. 


Wright  and  another  v.  Dewes,  Cheatle,  and  others. 

Growing  torn    TRESPASS  for  breaking  and  entering  the  plaintiff's  dose, 

fi.fe, is iiotdi-  situate  at  Chilcote,  in  the  county  of  Derby,  and  totting 

atraiaable  for    down,  reaping,  and  carrying  away  ten  acres  of  wheat,  ha 
rent  accruing  r     *  .  .,  . 

due  after  the     property,  there  growing.     Plea:  not  guilty.     At  too  trial 

before  Denmatt,  C.  J>.,  at  the  Derbyshire  spring  assise! 
1833,  a  verdict  was  found  for  the  plaintiff,  and  leave  was 
given  to  the  defendant  to  move  to  enter  •  no  dm  it  The 
facta  were  subsequently,  by  an  order  of  the  Court,  stated 
in  a  special  case,  which  was  in  substance  as  follows; 

II  Juno,  1831.  The  plaintiffs  being  joint  ereditort  of 
one  Motley,  who  occupied'  a  farm  at  Chilcote,  as  tenant 
from  year  to  year,  (under  a  parol  agreement,)  to  one  Robert- 
son, obtained  judgment  against  Motley  in  an  action  brought 
by  them,  for  the  amount  of  their  debt. 
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1  Sept*  1831.  A  fe  feu  issued^  directed  to  the  sheriff  of        t834. 
Derbyshire,  t*  levy  1061&  lis, 

8.  Sept.  The  sheriff  seized  under  the  &  fa*  certain  goods 
ef  Mosley,  then  on  the  farm,  and  remained  in  possession  of 
tlto  goods  until  the  31st  of  October  following. 

2Q  Get*  The  sheriff  sebed  under  die  same  execution 
•he  crops  of  wheat  which  were  the  subject  of  this  action, 
tad  which-  were  then  growing  upon  the  faim 

31  Oct.  The  sheriff  bargained  and  sold  the  wheat  to  the 
plaintiff*  in  consideration  of  1061/.  1)5.,  and  the  plaintHRr 
were  put  into  possession  of  the  wheat. 

At  the  time  of  executing  the  bargain*  and  sale,  3117. 15*.  &£ 
was  owing  to  the  landlord  for  rent,  due  at  Michaelmas, 
1831. 

Jan.  1832.  The  whole  of  snch  arreara  waff  paid  by  the 
plaintiffs  to  the  landlord. 

Qd  March y  1832.  Before  the  said  growing  crops*  were 
ready  to  cut,  a  distress  was  put  in  upon  the  farm  by  the 
defendant  CHeatle,  as  agent  of  the  landlord,  for  a  haff-yearV 
rent,  due  on  the  25th  March,  1832. 

Subsequently  to  the  execution  of  the  bargain  and  safe, 
and  nnder  this  distress,  the  crops  in  question  were  seized, 
and  afterwards  reaped  and  taken  away  by  the  defendants* 

The  question  for  the  opinion  of  the  Court  is,  whether, 
by-rirttie  of  the  sale  by  the  sheriff  to  the  plaintiffs,  they  are 
entitled  t&  the  crops}  discharged  from  the  fondlbitTs  distress 
fofc*  rent  accruing  subsequently  to  the  sale*  If  the  Court 
shall  be^of  opinion  that  the  plaintiffs  are  so  entitled,  the 
Teidiet  to  stand)  otherwise  a  nonsuit  to  be  entered. 


N.  JRi  Clarke,  for  the  plaintiff.    The  purchaser  is  entt-<  First  point: 
tie*  to  retain  the* crops.    Peacock  v*  Punm{a)  n  m  point  ^^™/"t" 
In  that  case  it  was  expressly  determined,  that  growing  cropa  common  law. 
of  corn,  which  had  been  sold  by  the  sheriff,  could  not  be 
diatremed;  for  rent  accruing  subsequently  to*  the  entry  nnder 
tbteaeeution*  This  overruled  the  dictum  of  Thomson,  €•  B; 

(o)  5  D.  Moore,  79;  2  Brod.  fc  Biogh.  362. 
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1834.        to  the  contrary,  in  Guilliamv.  Barker  (a).     [Taunton,  J. 

It  was  a  mere  obiter  dictum,  not  uecessary  to  the  decision 

of  the  case.]     The  defendants  rely  on  the  56  Geo.  3,  c.  50, 

and  contend  that  by  that  act  the  sale  is  invalidated.     The 

Second  point:  3d  section  authorizes  the  sheriff  to  dispose  of  any  crops 

GeTs°c  50     "  w^ere  no  covenant  or  written  agreement  is  shewn,"  to 

use  and  expend  the  same  on  such  lauds,  in  sucb  manner  as 
![|  shall  accord  with  the  custom  of  the  country.     Nothing  is 

stated  in  the  special  case  which  brings  this  case  within  the 
operation  of  the  3d  section.  It  is  not  found  that  the  sheriff 
carried  off  any  straw,  or  that  he  sold  or  conveyed  the  crops  to 
be  consumed  off  the  premises.  But  nothing  which  the  sheriff 
may  have  done  can  at  all  affect  the  right  of  the  purchaser. 
The  act  is  directory;  or  supposing  it  to  be  mandatory  to  the 
sheriff,  and  to  render  him  liable  to  an  action  for  his  wrong- 
ful acts,  the  sale  by  him  is  not  avoided.  Were  it  other- 
wise, it  would  be  dangerous  to  purchase  from  the  sheriff 
any  description  of  farming  stock.  The  9th  section  is  a 
key  to  the  construction  of  the  act.  That  clause  provides 
that  the  sheriff  shall  not  be  liable  for  any  breach  of  the  pro- 
visions of  the  act,  unless  such  breach  be  wilful.  The 
intention  of  the  legislature  therefore  was,  that  if  by  lease,— 
by  an  agreement  in  writing, — or  by*  the  custom  of  the 
country,  the  tenant  whose  crops  are  seized  was  bound  to 
expend  the  straw  upon  the  land,  the  sheriff  should  sell  the 
crops  upon  the  same  terms  as  those  by  which  the  tenant 
was  bound,  and  that  if  he  neglected  to  do  so  he  should  be 
liable  to  an  action.  Can  it  be  contended  that  a  departure 
in  any  one  particular  from  the  various  and  minute  provi- 
sions of  the  statute  will  make  the  sale  void,  and  subject  the 
purchaser  to  the  loss  of  the  property  he  has  paid  for  i  It 
has  frequently  been  decided  that  an  irregularity  in  conduct- 
ing an  execution  does  not  vitiate  the  sale  under  it. 

Daniel,  for  the  defendants.     This  verdict  ought  to  be 
set  aside  on  two  grounds.    First,  the  sale  is  void,  there 

(a)  1  Price,  277. 
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being  no  evidence  that  the  agreement  directed  by  56  Geo.  3,        1834. 
c.  50,  s.  3,  had  been  entered  into.     Secondly,  admitting  the 
sale  to  be  good,  a  landlord  is  at  common  law  entitled  to 
distrein  property  remaining  upon  the  premises,  for  rent  be* 
coming  due  subsequently  to  the  sale. 

The  statute  was  passed  to  remedy  a  particular  mischief,  Second  point: 
and  ought  to  receive  that  construction  which  will  most  ad- 
vance the  remedy  and  repress  the  mischief.  The  particular 
mischief  was,  that  growing  crops  being  liable  at  common 
law  to  be  taken  in  execution  and  sold  as  goods  and  chattels, 
the  purchasers  did  not  become  either  assignees  or  occu- 
piers, and  were  therefore  not  liable  either  upon  the  express 
covenants  of  the  tenant,  or  upon  the  general  custom  of  the 
country;  but  they  were  entitled  to  take  from  the  land  the 
whole  of  the  crop,  both  grain  and  straw,  to  the  manifest  im- 
poverishment of  the  land,  and  in  direct  violation  of  either  ex- 
press covenant  or  general  custom.  To  remedy  this  mischief 
the  statute,  by  the  1st  section,  takes  away  the  sheriff's  power 
of  selling,  for  the  purpose  of  its  being  carried  off  the  land, 
the  straw  of  growing  crops  in  any  case  whatever,  or  artificial 
grasses  and  roots  which  by  express  covenant  ought  to  be 
used  and  expended  on  the  land.  And  by  the  3d  section, 
the  sheriff  is  empowered  to  sell  the  crops  or  produce  therein- 
before (i.  e.  in  the  1st  section)  mentioned,  to  any  person 
who  shall  agree  in  writing  with  such  sheriff,  to  use  and  ex- 
pend the  same  on  the  lands,  either  according  to  express 
covenant  or  general  custom,  (as  the  case  may  be.)  By. the 
4th  section,  the  sheriff  is  required  to  permit  actions  to  be 
brought  by  the  landlord  in  his  name,  for  any  breach  of  this 
agreement;  and  by  the  11th  section  it  is  enacted  generally, 
that  no  purchaser  of  the  crops  &c.  of  any  person  employed 
in  husbandry,  shall  use  or  dispose  of  any  straw  &c.,  or 
other  produce  of  such  lands,  in  any  other  manner  or  for  any 
other  purpose  than  such  person  so  employed  &c.  would 
have  used  or  disposed  of  the  same.  On  the  part  of  the 
defendant  it  is  contended,  that  this  statute  is  in  effect  a  re- 
peal of  the  sheriff's  common  law  power  to  sell  growing 
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crops.  Mid  the  substitution  t»f  ft  power  limited  and  restricted 
by  the  various  provisions  a*"  this  act;  and  therefore  tint  i 
person  claiming  to  be  m  purchaser  of  growing  cmpi  frost 
the  sheriff,  must  anew  that -the  sale  has  bee*  qoudectedia 
the  manner  directed  by  the  ML  Thin,  it  is  in  oufott  ednut- 
ted  tfaat  the  plainbus  an  unable  to  do,  the  cim  net  eutfpg 
any  agreement  The  agreement  directed  by  the  jd  secnoi 
haa  not  been  entered  into,  aad  ia  short  the  sale  took  plant 
without  reference  to  the  statute.  The  aale  was  of  e»  away 
acret  of  growing  wheat,  and  under  that  the  plaintiff'*  dan, 
ia  the  shape  of  damages  from  the  landlord,  the  fall  vatae 
of  the  growing  crop,  which  include*  straw  aa  well  as  gnus. 
It  is  plain  therefore  that  the  plaintiffs  have  placed  lhaa> 
•ewes  in  the  mischief  which  the  act  intended  to  repress, 
without  having  entitled  themselves  to  the  remedy  which  lb 
act  intended  to  provide.  They  are  the  parchaaers  of  gooes 
and  chattels;  they  claim,  by  the  damages  which  thai  seek, 
the  right  of  disposing  of  the  straw  of  those  crops  as  their 
own  absolute  property*  aad  the  landlord  has  no  remedy  ft* 
the  injury  thus  done  to  his  land,  unless  that  construction  it 
put  upon  the  act  for  which  the  defendants  contend,  namely! 
that  its  provision*  are  obligatory  t  and  the  purchasers  nof 
having  shewn  that  they  have  complied  with  them,  their  nat 
is  not  complete  against  the  landlord. 

On  the  part  of  the  plaintiffs,  the  argument  upon  the  sta- 
tute is,  that  its  provisions  are  obligatory  upon  the  tkerij 
only;  and  that  it  never  could  ba  intended  that  the  purr 
chaser  should  be  bound  to  see  that  all  its  various  minute 
provision*  had  been  complied  with,  many  of  which  becouH 
not  ascertain  with  certainty.  And  a  aale  under,  this  statute 
is  likened  to  a  sale  under  the  ordinary  process  of  the  Court, 
in  which  case  it  ii  clear  the  purchaser  would  not  be  preju- 
diced by  any  irregularity  in  the  process  or  mode  of  exe- 
cution. 

This  argument  rests  upon  two  grounds,  each  founded  on 
a  fallacy.  First,  the  provisions  of  the  statute  cannot  be 
likened  to  the  rules  and  regulations  of  this  Court.  -  Iaihe 
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latter  case,  third  partial  are  noi  affected  by  them,  because        jaS4. 
a  knowledge  of  them, :  and  consequently  of  their  having      v^r'^/ 
been  6of6pKed  tvkh  or  not,  is  confined  to  the  parties  before  9. 

the  Court  and  the  particular  officer  engaged  in  executing  Dcwbl 
ita  process;  whereas  in  the  former,  a  knowledge  of  the 
regulations,  these  being  prescribed  by  statute,  is  presumed 
iu  alt  parsons.  Secondly,  when  it  is  said  that  the  provi- 
sions of  the  statute  are  obligatory  upon  the  purchaser,  it  w 
not  intended  that  he  is  bound  to  see  to  the  performance  of 
those  actfc  which  it  is  by  the  act  made  the  exclusive  duty 
of  the  sheriff  to  perform,  (as  there  directed  by  sections  8 
and  5,)  but  merely  that  he  most  shew  that  he  has  complied 
with  that  provision  of  the  statute  which  relates  to  hmwdf. 
The  3d  section  is  so  framed,  that  it  is  not  made  more  the 
duty  of  the  sheriff  to  take  the  agreement,  than  the  duty  of 
the  purchaser  to  enter  into  it  And  if  the  clause  is  obliga- 
tory upon  the  sheriff,  which  seems  admitted  by  the  argu- 
ment, it  must  be  obligatory  upon  the  purchaser  also.  And 
moreover,  the  agreement  is  an  act  which  the  purchaser 
mustfcnftw  of,  and  have  the  means  of  proving. 

But  if  the  Court  should  be  of  opinion  that  this  does  First  point. 
not  affect  the  plaintiffs,  it  is  then  submitted  that  the  laud- 
lord  had  a  right  to  distrein  upon  the  crops  in  question,  not* 
withstanding  the  previous  sale,  they  being  upon  the  pre- 
mises at  the  time  the  rent  distreined  for  became  due. 

Id  answer  to  this  argument  the  plaintiffs  rely  upon  Pea- 
cock v.  Purvis,  in  which  case  undoubtedly  the  contrary  was 
decided. 

But  the  present  case  ought  not  to  be  decided  by  Peacock 
v.  Purvis,  for  two  reasons.  1.  Because  in  this  case  the 
construction  of  56  Geo.  3,  c.  50,  is  necessarily  involved ; 
whereas  in  that  case  the  statute  was  not  alluded  to  either 
in  the  argument  or  in  the  judgment.  2.  Because  that  case 
proceeds  upon  a  misapprehension  of  the  authorities,  and, 
as  regards  its  application  to  the  present  case,  is  opposed  to 
principle  and  convenience.  The  main  foundation  of  the 
judgment  in  Peacock  v.  Purvis  rests  upon  the  position  that 
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goods  in  the  custody  of  the  law  cannot  be  distrained;  m 
for  this  position  die  judgment  in  Eaton  t.  Semikby{dj,  m 
a  passage  from  Co.  Litt.  47  a,  are  adverted  to  as  condash 
authorities.  There  is  no  case  in  the  books  direct)?  est 
bl  lining  the  position  in  question,  though  ita  existence  bi 
frequently  been  assumed;  B/adet  v.  Aruadale{b)\  Woet 
fall'*  Landlord  and  Tenant,  389(0;  Com.  Dig.  Distre* 
(C);  Finch's  Lam,  28.  But  on  examination  it  will  appei 
that  all  these  authorities  refer  immediately  or  ultimately  t 
the  passage  in  Co.  Lilt.;  which  is  as  follows:  "  ValuaU 
things  shall  not  be  distreined  for  rent,  for  benefit  and  mais 
tenance  of  trade,  which  by  consequent  are  for  the  commoa- 
wealth,  and  are  there  by  authority  of  law,  as  a  bone  in  i 
smith's  shop  shall  not  be  distreined  for  rent  issuing  out  ol 
the  shop,  nor  the  horse  &c.  in  the  hostry,  nor  the  material 
in  the  weaver's  shop  for  making  of  cloth,  nor  cloth  or  gar- 
ments in  a  taylor's  shop,  nor  sacks  of  corn  or  meal  k  • 
mill,  nor  in  a  market,  nor  any  thing  distrayned  for  damage 
feasant,  for  it  it  in  custody  of  law,  and  the  like."  In  nil 
passage,  the  exemption  is  intended  to  apply  only  to  the 
goods  of  third  persons,  which  under  particular  circumstance) 
happen  to  be  upon  the  premises  of  the  tenant, — in  » 
case  to  the  goods  of  the  tenant  himself.  The  latter  part  of 
this  passage,  (which  has  been  considered  as  an  authority 
for  the  general  position,  that  goods  of  the  tenant  in  the 
custody  of  the  law  cannot  be  distreined,)  plainly  refers 
only  to  the  goods  of  third  persons,  which  having  been  seized 
damage  feasant,  are  detained  upon  the  premises,  the  rea- 
son of  their  exemption  being  that  they  are  there,  not  by 
the  will  or  act  of  the  owner,  but  in  the  custody  of  the  law, 
and  liable  to  be  replevied  and  returned.  Moreover,  this 
general  position  is  denied  by  the  several  decisions  in  bank- 
ruptcy, where  it  has  been  held  that  goods  seized  by  the  mes- 
senger, or  taken  possession  of  by  the  assignees,  though  in 
each  case  as  much  in  the  custody  of  the  law  as  goods  seized 
in  execution,  are  not  protected  from  the  landlord's  distress; 
(a)  Will™,  131.         (i)  1  Made  &  Sdw.  711.         («)  Pott,  801. 
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Ex  parte  Plummer  (a),  Ex  parte  Jacques  (b),  Ex  parte 
Dillon  (b),  Ex  parte  Grove  (b).  And  the  case  of  Parslow 
v.  Cripps(c)f  which  was  cited  in  Peacock  v.  Purvis,  but  not 
adverted  to  in  the  judgment,  is  the  other  way.  [Taunton,  S. 
Parslow  v.  Cripps  is  no  authprity;  there  was  no  judgment 
of  the  Court,  and  the  report  seems  to  contain  only  the 
arguments  of  counsel.]  Further,  it  is  said,  that  as  a  conse- 
quence of  the  exemption  from  distress  of  goods  in  the 
custody  of  the  law,  goods  sold  under  an  execution  will  be 
protected,  unless  they  remain  unnecessarily  upon  the  pre* 
mises  after  they  might  have  been  removed;  and  therefore 
that  goods  so  sold,  which  at  the  time  of  the  sale  are  not  in 
a  state  to  be  removed,  for  instance,  growing  crops,  will  be 
protected  until  they  become  fit  for  removal.  And  this  is 
the  simple  point  decided  in  Peacock  v.  Purvis.  Now  it 
being  conceded  that  goods  sold  under  an  execution,  and 
unnecessarily  left  upon  the  premises,  are  liable  to  the  land- 
lord's distress,  it  is  submitted,  that  the  circumstance  of 
their  being  unfit  for  removal  at  the  time  of  the  sale  ought 
not  to  exempt  them  from  distress,  while  remaining  upon 
the  premises  for  the  purpose  of  arriving  at  maturity,  but  k 
fortiori  ought  to  make  them  liable  to  distress-  In  the  case 
of  goods  unnecessarily  left,  the  ground  of  their  liability  to 
distress  is  the  extensive  nature  of  the  landlord's  common 
law  remedy  for  his  rent;  his  right  to  take  as  a  pledge  the 
inducta  et  illata  upon  the  land.  There  is  no  circumstance 
which  upon  any  principle  applicable  to  the  law  of  pro- 
perty, could  originate  this  right.  The  delay  in  the  removal 
may  be  merely  accidental,  and  the  purchaser  does  not 
thereby  derive  any  benefit,  nor  does  the  landlord  sustain 
any  loss.  [Taunton,  J.  At  common  law  the  landlord  has 
no  power  to  distrain  growing  crops;  his  right  is  by  stat. 
11  Geo.  %  c.  19,  8.  8.]  That  is  undoubtedly  so;  but  the 
statute  gives  the  power  of  distress  as  to  growing  crops,  in 
the  same  form  and  to  the  same  extent  as  it  existed  at  com- 
mon law  as  to  goods  and  chattels.     But  to  continue  the 

(o)  1  Atk.  103.  (b)  lb.  104.  (c)  1  Com.  Rep.  204. 
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argument.  In  tlie  case,  however,  of  gooda  necessarily  la 
upon  the  premises,  because  unfit  for  removal,  aa  gravis 
crops,  it  is  plain  that  by  the  occupation  of  the  land  while  ft 
crop  is  ripening,  the  purchaser  requires  and  receives  a  baa 
fit  which  the  landlord  gives,  and  which  he  cannot  withfari 
Can  it  then  be  consistent  with  principle,  that  the  existen 
of  circumstances,  which  prove  a  benefit  received  on  d 
one  side  and  conferred  on  the  other,  should  be  made  a  re 
•on  for  taking  away  a  right  of  property  which  but  for  tan 
circumstances  would  be  unquestioned  ?  Aa  to  the  ergi 
merit  that  the  purchaser  buys  the  crop,  and  it  ia  of  no  vain 
unless  it  remain  to  ripen,  the  answer  is,  that  the  purcbuc 
buys  an  unripe  crop,  and  cannot  acquire  a  greater  intern 
in  it  than  the  tenant  had,  and  in  his  hands  it  was  clearly  dh 
trainable.  Moreover,  it  is  apparent  that  the  legislature  dk 
not  understand  the  law  to  be  as  contended  for  on  the  ptaa 
side.  By  the  6th  section  of  the  56  Geo.  3,  c.  40,  it  is  ee 
acted,  that  where  any  purchaser  shall  have  entered  into  tai 
agreement  required  by  the  3d  section,  the  landlord  shsl 
not  distrein  any  crop  sold  tubjeet  to  tuck  agreement,  wbtdi 
at  the  time  of  the  sale  was  tevtredfrom  the  toil.  Why  tan 
partial  exemption  of  crops,  sold  tubjeet  to  the  agree*** 
and  severed  at  the  time  of  tale,  if  by  law  every  crop,  wnetbtJ 
severed  or  not,  whether  sold  subject  to  agreement  or  not 
is  not  distreinable  ?  This  provision  is  plainly  nugatory,  il 
the  law  be  as  contended  for. 

Further,  the  doctrine  in  question  is  violently  opposed  to 
convenience.  By  8  Ann.  c.  14,  s.  1,  the  landlord,  in  oasN 
of  execution,  is  only  entitled  to  receive  from  the  sheriff 
arrears  of  rent  not  exceeding  one  year,  due  at  the  time  of  lb 
teizure;  for  rent  which  may  become  due  during  his  posses- 
sion, the  sheriff  is  not  liable;  Hoskintv.  Knight  (a),  Gwitham 
v.  Barker  (ft).  Suppose  this  possession  to  be  continued, 
by  the  consent  of  the  tenant  (as  it  may  be  done,  Bladtti, 
Arundale  (c),)  for  a  twelvemonth,  or  any  other  given  period, 

(o)  1  Maule  &  Selw.  345.  (*)  1  Mnula  &  Selw.  713. 

(»>  1  Price,  S74. 
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the  sheriff  is  not  liable  for  the  subsequent  rent;  and  accord* 
ing  to  the  doctrine  contended  for,  the  goods  being  all  the 
while  in  the  custody  of  the  law,  could  not  be  distreined.  v. 

.Again,  suppose  the  case  of  a  triennial  crop,  for  instance,  Dewes. 
tattles  (a);  if  this  crop  were  seized  and  sold  immediately 
upon  its  being  put  into  the  ground,  the  landlord  would  in  * 
effect  be  prevented  from  resorting  to  the  produce  of  the 
land  as  a  security  for  his  rent,  for  the  space  of  two  years  at 
least  In  the  present  case,  the  landlord's  remedy  by  dis- 
tress is  virtually  taken  away  for  a  year,  if  the  sale  to  the 
plaintiffs  be  protected  as  contended  for. 

N.  R.  Clarke,  in  reply.  The  great  inconvenience  which 
it  is  said  the  landlord  will  be  exposed  to,  in  not  having  a 
remedy  against  bis  tenant,  is  an  inconvenience  which  a  land- 
lord suffers  with  other  creditors.  No  authority  has  been  First  point. 
Cited  which  militates  against  the  decision  in  Peacock  v. 
Purvis*  The  argument  for  the  defendant  has  been  con- 
fined to  the  inconvenience  resulting  from  that  decision, 
which  it  is  said  is  founded  upon  a  passage  in  Co.  Lilt. 
Whether  the  passage  in  Coke  upon  Littleton  does  or 
does  not  sustain  the  position,  that  goods  taken  in  exe- 
cution are  in  the  custody  and  under  the  protection  of  the 
law,  and  therefore  cannot  be  distreined  for  rent,  is  imma- 
terial, as  that  position  is  absolutely  established  by  a  variety 
of  other  authorities.  The  purport  of  the  6th  section  has  Second  point. 
been  entirely  mistaken.  That  section  provides  that  the 
landlord  shall  not  distrein  for  rent  on  crops  purchased,  and 
which  are  severed  from  the  soil,  and  which  the  purchaser 
has  agreed  to  consume  on  the  land.  Had  it  not  been  for 
this  section,  the  landlord  would  have  had  the  power  to  dis- 
trein the  crops  as  soon  as  they  bad  arrived  at  maturity,  and 
the  purchaser  would  have  been  deprived  of  that  which  he 
bad  purchased.  The  operation  of  this  section  is  confined 
to  the  case  where  the  landlord  has  protected  himself  by  a 
written  agreement.     Where  there  is  no  written  agreement, 

(a)  As  to  which  crop,  see  Gravet  v.  Weld,  ante,  ii.  725,  727,  736. 
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the  sheriff  at  common  law  lias  a  power  to  sell.  The  power 
of  sale  is  not  given  by  any  statute.  There  is  no  pretence 
for  saying  that  this  case  is  within  the  statute.  Here,  we 
find  no  written  contract,  nor  is  there  any  custom  obliging 
the  tenant  to  expend  the  produce  on  the  farm.  It  is  said 
that  such  is  universally  the  custom  of  the  country.  No  suet 
custom  has  been  found,  nor  was  there  any  evidence  of  such 
a  custom  at  the  trial.  It  is  urged  that  the  landlord  in  this 
case  is  wholly  without  remedy.  In  the  majority  of  cases 
the  landlord  will  have  a  complete  remedy  against  the  sheriff, 
in  case  he  does  not  comply  with  the  requisitions  of  the 
statute. 

Lord  Denman,  C.  J.,  after  stating  the  question,  said,— 
Peacock  v.  Purvis  is  expressly  in  point,  and  there  is  no 
material  distinction  between  that  case  and  this.  It  is  sin- 
gular that  the  statute  56  Geo.  3,  is  not  mentioned  by  the 
counsel  in  that  case.  Probably  the  reason  was,  that  tbej 
thought  that  it  did  not  bear  upon  the  question  then  before 
the  Court.  If  so,  I  think  they  were  right.  As  Peacock  i. 
Purvis  is  an  authority  directly  applicable  to  this  case,  the 
plaintiff  is  entitled  to  the  growing  crops. 

Littledale,  J. —  Upon  the  authority  of  Peacock  *. 
Purvis,  without  considering  the  general  propositions  which 
have  been  advanced,  I  think  the  landlord  had  no  right  to 
distrein  these  crops.  By  the  statute  of  Anne  (a),  one  year'i 
rent  must  be  paid  by  the  party  at  whose  suit  an  execution 
issues.  When  that  act  passed,  the  landlord  had  no  right  to 
distrein  growing  crops.  The  II  Geo. 2,  c.  19,  s.  8,  gave 
him  that  privilege,  and  effectually  protected  all  execution 
against  the  distress  which  is  first  given  by  that  statute.  It 
is  said  that  Peacock  v.  Purvis  is  not  an  authority,  because 
56  Geo.  3,  c.  50,  was  not  adverted  to.  I  agree  with  raj 
lord,  that  the  statute  of  56  Geo.  3  is  not  applicable  to  that 
case.  That  statute  enacts,  tbat  the  sheriff  shall  not  carry 
(a)  8  Anne,  c.  14. 
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off  any  straw  of  crops  growing.  It  does  not  appear  that 
the  straw  in  this  case  has  been  removed ;  and  I  cannot  ad- 
mit the  sale  to  be  a  carrying  off  within  the  meaning  of  the 
statute.  The  act  was  certainly  intended  for  the  benefit  of 
landlords.  The  landlord,  however,  has  exercised  his  right 
of  distress  on  these  goods  once,  and  has  therefore  no  fur- 
ther right  over  them. 

Taunton,  J. — I  am  of  opinion  that  by  virtue  of  the  sale 
the  purchasers  are  entitled  to  the  crops,  discharged  from 
the  right  of  distress  for  rent  due  after  the  crops  were 
seized  in  execution.  With  respect  to  the  56  Geo.  3,  c.  50, 
I  am  of  opinion,  for  the  reasons  given  by  my  brother  Lit- 
tledale,  that  that  statute  has  no  application  to  the  present 
case.  This  question  was  decided  by  Peacock  v.  Purvis. 
It  is  somewhat  curious  that  the  report  in  that  case  states 
that  the  case  resolves  itself  into  a  question  never  before 
decided.  But  it  so  happens,  that  although  not  decided,  a 
very  strong  opinion  was  thrown  out  in  Eaton  v.  Southby. 
In  Wood/all's  Law  of  Landlord  and  Tenant, — the  first 
edition,  published  in  1802, — this  questiou  is  stated  to  have 
been  decided.  About  nineteen  out  of  twenty  of  the  po- 
sitions in  that  work  are  unsupported  by  authority.  I  have 
looked  into  the  reports  of  the  King's  Bench  and  Common 
Pleas,  and  I  can  find  no  trace  of  any  such  decision.  Yet 
Mr.  Woodfall  was  not  likely  to  have  invented  this  (a). 

Williams,  J. — At  the  time  when  the  execution  was 
levied,  all  the  rent  then  due  had  been  paid.  Corn  growing 
remains  on  the  land  from  the  necessity  of  the  case.  It 
would  be  utterly  destroyed  if  it  were  removed.  The  au- 
thority of  Peacock  v.  Purvis  appears  to  be  unimpeached, 
and  I  think  that  it  governs  this  case. 

Postea  to  the  plaintiff. 

(a)  S.  P.  Southby  v.  Eaton,  M.  per  Palmes,  arg.;  Eaton  v.  Southby, 
3  Geo.  2,  Gilb.  Distress,  3d  ed.  50.  M.  12  Geo.  2;  Willes,  J  31;  7 
And  see  H.  21  H.  7,  fo.  2  b,  pi.  1,     Mod.  251 ;  $upr<lf  796. 


CASES  IN  THE  KING  3  BENCH, 


The  King  v.  The  Justices  of  the  West  Riding  of 
Yorkshire, — in  the  matter  of  the  Aire  and  Caldeb 
Navigation. 

Where  an  act  SlR  James  Scarlett,  in  last  Trinity  term,  obtained  a  nib 

enibli™™'1"'  calling  upon  the  justices  and  clerk  of  the  peace  of  the  West 

Company  to  Riding  to  shew  cause  why  a  writ  of  certiorari  should  not 

make  certain  .                                              ,  .     -,             ,       .     ,                                     . 

canals  tec.  »Bue  t0  remove  into  this  Court  the  judgment  pronounced 

directs  that  by  the  said  justices  at  the  last  Christmas  general  quarter 

mestionsof  '     .  •*  .  ™  * 

compensation,  sessions,  upon  the  verdict  of  s  jury  impanelled  before  them 

tried  bya1*"      Under  tlle  Provis'ons  of  9  Ga>-  *'  caP-  «*»"■— °'  WBJ  ■ 
jary,  before      mandamus  should  not  issue,  commanding  tbem  to  make  tf 


the  justices  e 


the  tame  conformably  to  the  legal  effect  of  the  mid  verdict 


■ions,  and  as-  KD(J  0f  the  said  Statute,  by  striking  out  so  much  thereof  at 
away  the  cer-  relates  to  the  recompense  thereby  assessed  and  ascertained 
"haeni  *"t  *    ™  re8Pect  *"*  prospective  damages, 

act,  enabling         In  the  affidavits  upon  which  the  rule  was  obtained  aaa 
to'cSr wr?    the  "^davits  in  answer,  the  following  facts  were  sUted : 
tain  other  ca-        By  9  Geo.  4,  cap.  acviii.  the  Undertakers  of  the  Aire  aad 
that'thc  former  Calder  Navigation  were  authorised  to  make  (inter  alia)  s 
act,  and  all 

powers,  provisions,  exceptions,  rules,  remedies,  regulations,  penalties,  forfeiture!,  arti- 
cles, matters  and  things  therein  contained,  shnll  lie  in  full  force,  and  shall  extend  to 
and  be  used,  executed,  applied,  enforced  mid  put  in  execution,  to  all  intents  and  pap 
poses,  as  to  that  act  and  the  several  matters  and  things  therein  contained,  for  tralinj 
and  maintaining  the  canals,  &c.  to  be  made  by  virtue  of  that  act,  and  for  carrying  nV 
several  purposes  of  that  act  into  execution  in  ai  ample  and  beneficial  n  manner,  to  all 
intents  and  purpojes,  as  if  the  same  had  been  respectively  re-enacted  in  the  body  of  that 
net: — Held,  that  the  clause  taking  away  the  certiorari  must  be  considered  as  embo- 
died in  the  Intter  act. 

And  in  such  case  the  Court  mill  not  grant  a  mandamus  (o  tbe  justices  or  clerk  of  me 
peace  to  enter  up  judgment  upon  the  verdict  of  n  jury  otherwise  than  in  the  terms  ia 
which  it  is  given  by  die  jury,  even  though  it  appear  by  affidavit  that  in  considering  the 
amount  of  damages  to  be  assessed  by  them,  they  took  into  consideration  matters  art 
properly  within  their  jurisdiction. 

So,  though  it  should  appear  upon  the  face  of  the  proceedings  that  the  jury  hare 
assessed  separate  damages  in  respect  of  matters  foreign  to  their  jurisdiction. 

But  such  a  finding  would  be  a  nullity,  and  could  not  be  enforced. 

Whether,  where  an  act  for  making  canals,  ftc.  authorites  the  sum  own  i  of  ft  jury,  "to 
ascertain  what  sum  and  sums  shall  be  paid  by  way  of  recompense  either  for  tlle  da- 
mages before  that  time  sustained,  or  for  the  future  temporary  or  perpetual  continuance 
of  any  recurring  damages  occasioned,  and  the  time  or  occasion  of  which  shall  hate 
been  only  in  part  obviated,  repaired  or  remedied,  and  which  can  or  will  be  no  further 
remedied  or  repaired,"  the  jury  can  assess  compensation  in  respect  of  prwptftn*  di- 
mages,  where  :<o  previoui  damage  has  been  sustained,  guf  re. 
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certain  tram-road,  and  were  authorized  to  enter  any  lands         1834. 
required  for  that  purpose,  making  satisfaction,  in  the  man-     _,    K 
ner  therein  mentioned,  to  the  owners  and  all  persons  inter-  v. 

ested  in  the  lands  &c.  taken  or  prejudiced,  for  all  damage  0f^yl^ 
sustained  through  the  execution  of  the  powers  granted  to  Riding  of 
the  Undertakers.  In  case  of  a  dispute  as  to  the  amount  of 
•uch  purchase  money  or  compensation,  the  Undertakers 
were  required  (sect.  20)  to  issue  a  warrant  to  the  sheriff, 
commanding  him  to  return,  and  the  sheriff  was  required 
accordingly  to  return,  a  jury  to  appear  at  a  court  of  general 
quarter  sessions  to  be  holden  for  the  county  &c.  in  which 
the  lands  should  lie  or  the  dispute  arise;  and  such  jury 
were  "  to  inquire  of,  assess,  and  ascertain  the  sum  or  sums 
of  money  to  be  paid  for  the  purchase  of  such  land,  &c.,  and 
also  what  other  separate  and  distinct  sum  and  sums  should 
be  paid  by  way  of  recompense  either  for  the  damages 
which  should  before  that  time  have  been  sustained  as  afore* 
said,  or  for  the  future,  temporary  or  perpetual,  continuance 
of  any  recurring  damages  which  should  have  been  so  occa- 
sioned as  aforesaid,  and  the  time  or  occasion  of  which  should 
have  been  only  in  part  obviated,  repaired  or  remedied  by  the 
Said  Undertakers,  and  which  could  or  would  be  no  further 
obviated,  repaired  or  remedied  by  them.'9  And  the  justices 
were  directed  to  give  judgment  accordingly  for  such  pur- 
chase money  or  recompense  as  should  be  assessed  by  such 
jury )  which  said  verdict  and  the  judgment  to  be  thereupon 
pronounced  should  be  binding  and  conclusive  against  all 
bodies  politic,  corporate >  or  collegiate,  and  all  other  persons 
whatsoever. 

By  a  previous  act  of  1  Geo.  4,  c.  xxxix.,  passed  for  the 
purpose  of  enabling  the  Undertakers  of  the  Aire  and  Calder 
Navigation  to  make  certain  new  cuts,  it  had  been  enacted 
(s.  117)  that  no  proceedings  to  be  had  and  taken  in  pur- 
suance of  that  act  should  be  quashed  or  vacated  for  want 
Of  form,  or  be  removed  by  certiorari  or  any  other  writ  or 
process  whatsoever  into  any  of  his  majesty's  courts  of  record 
it  Westminster  or  elsewhere. 


604 


CASES  IN  THE  KING  S  BENCH, 


183*.  By  the   1st  section   of  the  9  Geo.  4,   c.  xcviii.  it  ■■ 

v""*^*"'      enacted,  that  llie  act  of  I  Geo.  4,  c.  xxxix.,  and  ail  powtn, 

„_  provisions,  exemptions,  rules,  remedies,  regulations,  pcsst 

The  Justice*   [je<    forfeitures,  articles,  matters    and   tilings  whatsoever, 

of  the  West  ,  ....  ,        ... 

Hiding  nf      therein  contained  (with  certain  exceptions),  snould  he  a 

YoKKtsiKE.    fu])  force  Hnd  eflect|  Bn()  shou|d  extend   to  and  be  wed, 

executed,  applied,  enforced  and   put  in   execution,  to  si 

intents  and  purposes,  as  to  that  act  and  the  several  matte* 

and  things  therein  contained,  for  making  and  inainuuoasj 

the  cuts,  canals,  8tc.  to  be  made  by  virtue  of  that  act,  wi 

for  carrying  the  several  purposes  of  that  act  into  executios, 

in  as  ample  and  beneficial  a  manner,  to  all  intents,  cor 

structions  and  purposes  whatsoever,  as  if  the  same  hai 

been  respectively  repeated  and  re-enacted   in  the  body  of 

that  act  and  made  part  thereof. 

The  course  of  the  projected  rail-way  or  tram-road  of  tbt 
Undertakers  intersected  a  rail-road  belonging-  to  the  Lake 
Lock  Railway  Company,  and  was  proposed  to  be  carried 
under  it  by  means  of  a  tunnel.  The  Undertakers  and  tie 
Company  not  being  able  to  agree  upon  the  sum  to  be  psa1 
to  the  latter  for  a  piece  of  land  required  by  the  Undertaken 
(being  a  small  portion  of  tbe  land  under  their  rail-waj) 
and  for  any  dahiage  that  might  accrue  to  them,  a  jury  «s> 
returned  for  the  purpose  of  ascertaining  the  amount,  sod 
appeared  and  were  sworn  at  the  last  Christmas  session)  for 
the  West  Riding  of  Yorkshire,  when,  it  being  urged  by  the 
counsel  for  the  Company  and  strongly  insisted  upon  by  the 
chairman,  that  the  Undertakers  would  have  it  in  their  power 
at  any  time  entirely  to  destroy  the  Company's  rail-road  bj 
making  a  chasm  at  the  place  where  their  tram-road  ran  un- 
derneath the  rait-way  of  the  Company,  the  jury  gave  a  ver- 
dict as  follows: 

"  The  eight  perches  of  land  we  value  at .  .  £6  O  0 

Present  damages Nothing. 

Future  damages ,£2800  0  0" 

To  this  last  finding  the  counsel  for  the  Undertakers  im- 
mediately objected,  as  illegal  and  beyond  the  authority  given 
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by  Ihe  act;  but  the  chairman  received  the  whole  verdict,  1SS4. 
and  delivered  the  judgment  of  the  court  in  conformity  ^h^K 
therewith.     The  judgment,  as  entered  by  the  clerk  of  the  v. 

peace,  states  the  finding  of  the  jury  as  to  past  damages  'J^SS? 
thus — "And  do  also  ascertain  that  uo  separate  and  distinct  Biding  of 
sum  of  money  shall  be  paid  by  way  of  recompense  to  the 
said  proprietors  for  the  damages  btfore  this  time  sustained 
by  the  execution  of  any  of  the  powers  granted  in  and  by 
the  said  act;"  and  it  is  an  entire  judgment,  awarding  the 
payment  by  the  Undertakers  of  2800/.  in  one  sum  forthwith. 
The  Undertakers  have  demanded  an  abstract  of  title,  and 
tendered  the  61.  for  the  purchase  of  the  land ;  but  the  ab- 
stract has  not  been  delivered,  and  the  61.  was  not  accepted. 

Blackburne  and  Dundas  shewed  cause.  This  applica- 
tion divides  itself  into  two  parts ;  the  prayer  for  a  certio- 
rari, and  that  for  a  mandamus. 

I.  With  regard  to  the  first  point,  it  is  not  necessary  to  Firat  point: 
say  more  than  that  the  certiorari  is  expressly  taken  away  by     emorarl- 
the  1 17th  section  of  1  Geo.  4,  c.  xxxix.,  and  that  the  pro- 
visions of  that  section  are  clearly  imported  into  the  9th 

Geo.  4,  c.  xcviii.  by  the  1st  section  of  the  latter  act. 

II.  With  respect  to  the  mandamus,  it  is  difficult  to  ud>  Second  point: 
derstand   what   is   meant    by   entering   up   the  judgment  Mandamus. 

"  according  to  the  legal  effect  thereof;"  but  from  the  tenor 
of  the  affidavits,  it  is  obvious  that  the  object  of  the  motion 
is  to  have  the  decision  of  the  jury,  as  to  the  amount  of  da- 
mages, reviewed  by  this  Court.  [Sir  Jas.  Scarlett,  contra, 
stated  that  he  should  contend  that  the  verdict  could  not 
legally  operate  as  a  finding  for  more  than  6/.,  as  the  jury 
had  no  power  to  assess  any  damages  in  respect  of  any 
prospective  or  recurring  injury,  except  in  cases  where 
some  damage  had  previously  been  sustained.]  By  the 
20th  section  of  9  Geo.  4,  c.  xcviii.  it  is  enacted,  that  the 
jury  shall  inquire  of,  assess  and  ascertain  the  sums  to  be 
paid  for  the  value  of  the  lands,  Sec.  required  to  be  taken  by 
the  Undertakers,  and  also  what  separate  and  distinct  sum 
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104.         *>>d  suras  shall    be  paid   by  way  of  recompense  other  for 

*"  T"-J       the  damages  which  shall  have  been  previously  sustained  bj 

v  the  execution  of  any  of  the  powers  contained  in  that  act,  or 

ThaJvmcta  fa.  fae  future  temporary  or  perpetual  continuance  of  aaj 
UdiMjoT  recurring  damage,  which  shall  have  been  occasioned  u 
imimiu.  aforesaid.  Such  verdict  of  the  jury,  and  the  judgmcat  to 
be  pronounced  thereupon  by  the  justices,  is  to  be  ctwdnaj 
*nd  conclusive  to  all  intent*  and  purposes,  and  agahut  ell 
penont  whatsoever.  It  is  manifest  from  this  section  that 
the  jury  have  authority  to  assess  damages  in  respect  ef 
injuries,  past  or  future,  independently  of  each  other,  sad 
that  it  is  intended  that  there  shall  be  no  appeal  of  any  kind 
■gainst  their  finding,  upon  matters  within  their  jurisdiction. 
This  enactment,  making  the  verdict  and  judgment  concln- 
live  as  against  all  parties,  must  be  taken  to  liava  been 
introduced  by  the  Undertakers  for  their  own  benefit,  and 
therefore  ought  to  be  construed  strictly  against  them.  It 
is  clear  as  matter  of  fact,  that  the  Railway  Company  would 
necessarily  sustain  tame  damage )  and  the  question,  whe- 
ther more  or  less  than  the  jury  have  found  would  best  meet 
the  justice  of  the  case,  certainly  cannot  be  entertained  bj 
this  Court.  The  27th  section,  which  is  engrafted  on  the 
wOtb,  aids  that  construction  of  the  SOth  section  which 
would  give  the  jury,  under  it,  jurisdiction  over  three  sepa- 
rate and  distinct  things)  namely,  the  value  of  the  land, 
damage  actually  sustained,  and  damage  merely  prospective. 
That  section  requires  the  jury  to  find  the  value  of  lands,  fce. 
Separately  and  distinctly  from  any  damage  sustained  or  ft 
be  sustained  as  aforesaid,  and  to  distinguish  the  value  set 
upon  lands,  etc.  and  the  money  assessed  for  such  damages  at 
aforesaid  separately  and  apart  from  each  other.  The  Coart 
therefore  has  no  authority  to  interfere  either  by  issuing  s 
certiorari  to  remove  the  proceedings,  or  by  granting  a  mas- 
damns  to  the  justices  requiring  them  to  alter  the  judgment' 

Sir  J.  Scarlett,  F.  Pollock,  Miliar,  Wightman,  ind  P. 
Htytcood,  contra..     The  question  before  the  Court  nisialt 
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depends  upon  the  20th  section  of  9  Geo.  4,  c.  xcviii.;  and  1884. 
upon  that  section  it  is  confidently  submitted  that  a  jury, 
summoned  under  the  powers  of  the  act,  have  no  jurisdiction 
to  assess  future  damages  of  any  kind,  except  in  cases  where  ^  ^  w-ft 
past  damage,  resulting  from  the  execution  of  some  of  the  Riding  of 
powers  of  the  act,  is  found.  The  material  words  are,  "  or 
for  the  future  temporary  or  perpetual  continuance  of  any 
recurring  damages  which  shall  have  been  so  occasioned  as 
aforesaid,  and  the  cause  or  occasion  of  which  shall  have 
been  only  iu  part  obviated  or  repaired  by  the  said  Under- 
takers, and  which  cau  or  will  be  no  further  obviated,  re- 
paired or  remedied  by  them."  It  is  obvious  that  these 
words  do  not  point  to  any  speculative  damages,  as  they  may 
be  called,  which  the  Undertakers  may  possibly  at  some  future 
time  occasion  to  those  parties  whose  lands  they  require  for 
the  purposes  of  the  act ;  and  it  is  equally  obvious  that  they 
do  point  to  a  recurrence  of  such  damage  already  in  part  sus- 
tained as  not  only  has  not  been,  but  caunot  or  will  not  be 
"  obviated,  repaired  or  remedied  by  the  Undertakers/'  The  da- 
mage must  be  yusdem  generis  with  damage  which  has  already 
occurred,  and  must  be  such  as  is  likely  to  occur  again,  from 
some  act  already  done  by  the  Undertakers.  Suppose  that  in 
the  course  of  their  works  the  Undertakers  had  been  obliged 
to  stop  up  some  drain  which  was  necessary  in  times  of  flood 
to  prevent  the  lands  in  the  neighbourhood  from  being  over- 
flowed, and  that  they  had  not,  and  could  or  would  not,  ob- 
viate this  cause  of  injury ;  until  a  flooding  of  the  land  bad 
occurred,  the  jury  would  have  no  jurisdiction  to  give  com* 
pensation;  but  when  damage  had  once  been  occasioned, 
then  the  jury  would  be  authorized  to  give  compensation  to 
the  owners  of  the  lands  which  had  been  flooded,  both  for 
the  damage  which  had  occurred  and  for  the  probable  recur- 
rence of  it.  It  cannot  in  this  cafe  be  said  that  any  act  his 
been  done  by  the  Undertakers  which  has  occasioned  da* 
mage,  and  is  calculated  to  produce  future  damage,  to  the 
Railway  Company — that  any  act  has  been  done  by  the 
Undertakers,  which,  in  spite  of  their  endeavours  to  obtiate 
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1634.  it,  must  occasion  a  future  perpetual  or  temporary  recurrence 
of  au  obstruction  of  the  Company's  road,  for  they  have  not 
even  entered  on  the  Company's  land.  The  word  "recur- 
trf thaw'sat*  re"ce"  mean"  the  occurrence  again  of  damage  which  hu 
Riding  of  occurred  before.  As  soon  as  any  damage  has  been  int- 
1  tained  by  the  Company,  they  may  require  compensation  in 
respect  of  such  damage ;  and  if  the  Undertakers  cannot,  or 
will  not,  take  effectual  measures  for  preventing  the  recur- 
rence of  the  damage,  the  jury  may  award  compensation  for 
the  future  damage  which  is  likely  to  result  from  the  same 
cause.  If  the  construction  which  has  in  this  argument 
been  put  upon  the  clause  be  the  correct  construction,  then 
it  follows  that  the  jury  had  no  jurisdiction  to  award  the 
sum  of  2800/.  in  respect  of  future  damages,  (as  they  hate 
done,)  and  that  consequently  their  verdict,  to  that  extent,  ii 
a  nullity.  With  regard  to  the  language  of  the  20th  section, 
which  directs  that  the  verdict  and  the  judgment  therein 
shall  be  "  binding  and  conclusive  against  all  bodies  politic, 
corporate  or  collegiate,  and  all  other  persons  whatsoever,* 
it  is  evident  that  the  words  are  used  diverso  intuitu,  and 
for  the  purpose  of  making  the  verdict  and  judgment  bind- 
ing against  all  persons  who,  from  their  character,  would 
not  otherwise  be  bound  by  them, — as  infants  and  married 
women. 

The  next  question  is,  as  to  whether  this  Court  can  inter- 
fere for  the  purpose  of  seeing  that  justice  is  done  between 
the  parties,  and  in  what  manner — whether  by  certiorari  or 
First  point.  mandamus.  And  first,  with  respect  to  the  certiorari.  Un- 
doubtedly (he  certiorari  is  taken  away  in  express  terms  by 
the^rjt  act;  but  by  express  negative  words  alone  can  lhii 
Court  be  ousted  of  its  general  jurisdiction  over  inferior 
courts;  and  the  question  therefore  must  be,  whether,  by 
the  1st  section  of  9  Geo.  4,  c.  scviii.  the  section  in  1  Gto.i, 
c.-xxxix.  taking  away  the  certiorari,  is  imported  into  9 
Geo.  4,  c.  xcviii.  From  the  language  of  the  1st  section  of 
the  latter  statute,  it  appears  at  the  least  doubtful  whether, 
when  the  purpose  of  the  enactment  is  stated  to  be  "  for 


TRINITY  TERM,  IV  WILL.  IV. 

making,  completing,  preserving  and  maintaining  the  cuts, 
canals,  &c.  to  be  made  by  virtue  of  that  act,  and  for  carry- 
ing the  several  purposes  of  that  act  into  execution/1  the  9. 

Court  must  of  necessity  infer  that  the  clause  was  intended  ^le  ^u^ICEi 

#  Or  the  West 

to  have  the  effect  of  taking  away  the  certiorari,  on  a  ques-     Riding  of 
tion  relating  to  damages  occasioned  by  the  execution  of   Y0RK8HIBB* 
that  act.     The  Court  will  be  slow  in  making  such  an  infer- 
ence.    Rex  v.  Mark  Territ  (a),  Rex  v.  Abbott  (b),  and  the 
observations  of  Lord  Mansfield  in  the  latter  case. 

But,  assuming  that  the  Court  are  of  opinion  that  they  Second  point 
cannot  issue  the  certiorari  in  this  case,  it  is  hoped  that  they 
will  supply  the  defect  by  granting  a  mandamus.  In  many 
cases  where  the  writ  of  certiorari  is  taken  away,  the  Court 
will,  by  mandamus  directed  to  the  justices  or  the  clerk  of 
the  peace,  require  proceedings  before  the  court  of  quarter 
sessions  to  be  entered  conformably  to  their  legal  effect. 
Now  the  legal  effect  of  the  verdict  given  by  the  jury  in  this 
case  is,  that  they  find  61.  to  be  the  value  of  the  land,  and 
find  nothing  for  damage  done.  If  the  verdict  had  been 
entered  according  to  the  fact,  it  would  have  stood  thus : — 
We  find  the  value  of  the  land  to  be  6/.;  we  find  no  past 
damage  whatever ;  we  find  for  recurring  damages  2800/. ;; — 
and  then  the  finding  of  2800/.  for  recurring  damages  would 
have  appeared  upon  the  face  of  the  proceedings  to  be  a 
mere  nullity.  In  the  entry  the  jury  are  made  to  say  that 
they  find  "  that  no  separate  or  distinct  sum  of  money  shall 
be  paid  by  way  of  compensation  for  the  damage  before  this 
time  sustained;"  from  which  it  might  be  inferred  that  they 
thought  that  damage  liad  already  been  sustained,  but  that 
the  Company  were  not  entitled  to  any  compensation  in 
respect  of  it.  Therefore,  as  the  entry  stands,  the  finding  of 
2800/.  for  recurring  damages  maybe  considered  as  sup- 
ported by  the  finding  as  to  past  damages,  and  consequently, 
unless  the  Court  can  order  the  judgment  to  be  entered 
according  to  the  legal  effect  of  the  verdict,  the  Undertakers 

(a)  8  T.  R.  737.  (b)  2  Dougl.  553. 
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an  without  remedy.     Suppose  tee  jury  bad   wetted  dt- 

manes  at  10/.t  and  the  justices  had  directed  it  to  be  entered 

""  £""     «0i,  and  it  had  been  so  entered — would  not  thit  Court  haw 

^-l?*™^!*  interfered  i     If  they  would  grant  a  mandamus  in  inch  i 

■idiag  of     ease,  may  they  not  do  io  wbeu  the  justice*  have  directed  a 

*MIWU    verdict,  which  was  a  nullity,  to  be  so  entered  up  aa  to  pn 

•fleet  to  it? 

Fint  point.  L0"1  Dknman,  C  J.— The  first  question  is,  whether 

the  certiorari  lies  in  this  case)  and  upon  examination  of 
those  acts  of  parliament,  I  think  that  it  does  not  The 
117th  section  of  1  Gto.  4,  cap.  ran.  takoa  it  away  in  lbs 
•trongest  and  most  direct  terms;  and  the  act  under  whim 
the  present  proceedings  took  place  embodiee,  to  the  fullest 
eitent,  alt  the  provisions  and  regulations  of  the  former  act 
It  cannot  be  said  that  the  words,  *  powers,  pronsioea, 
exemptions,  rules,  remedies,  and  regulation*,1*  and  "  srti- 
cUs,  matters,  and  thinge  whatever,"  do  not  include  the 
provisions  of  tho  1 17th  section  of  the  former  act 

Second  point.  The  neat  question  it,  whether  we  can  supply  by  raaadt* 
nun  that  which  we  cannot  touch  by  certiorari;  and  cer- 
tainly, when  the  rule  was  moved  for,  the  extraordinary  rift 
ctlmatances  of  this  cue  made  the  Court  extremely  desirous, 
if  possible,  of  correcting  the  error  into  which,  they  bad  r«i- 
son  to  believe,  the  jury  had  fallen.  But  we  must  mat 
great  care  that  we  do  not,  by  a  kind  of  side-wind,  repeal 
the  clause  which  takes  away  the  certiorari ;  and  I  think  aa 
should  be  in  great  danger  of  doing  so,  if  we  were  to  grant 
a  mandamus  in  the  manner  prayed.  Moat  certainly  w* 
cannot  interpose  unleaa  it  distinctly  appear  that  the  jury 
have  done  something  which  tbey  had  no  authority  whatever 
to  do.  Supposing  that  they  have  done  so,  it  may  have 
been  done  in  one  of  two  ways;— either  they  may  ban 
given  an  increased  amount  of  compensation,  on  account  of 
some,  injury,  real  or  imaginary,  of  which  they  had  no  right 
to  take  cognizance,  (and  in  such  case  I  think  it  quite  clear 
that  we  could  not  interpose  to  reduce  the  damages,)— -or 
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tiny  may  have  assessed  separate  and  distinct  damages  in        i«w. 
respect  of  something  clearly  not  within  their  jurisdiction,— 
in  which  case  the  finding  would,  to  that  extent,  be  a  mere 
nullity,  and  would  call  for  no  interposition  on  the  part  of  ^J?  j[^2f€,i 
this  Court     In  either  view  of  the  case,  therefore,  I  think     Biding  «f 
ve  cannot  interfere.    If  the  finding  of  £800/.  does  appear    YoE,t*l*E- 
upon  the  face  of  the  proceedings  to  be  a  nullity,  the  pay- 
ment  of  that  sum  cannot  be  enforced.     I  would,  however, 
be  understood  as  giving  no  opinion  as  to  whether  this  find- 
ing is  a  nullity  upon  the  face  of  it. 

JjOTLBDALE,  J.— I  have  no  doubt  whatever  that  the  First  point. 
certiorari  is  taken  away  as  to  proceedings  under  the  second 
act  I  do  not  very  well  see  what  stronger  words  could 
have  been  used  for  the  purpose  of  embodying  in  one  act  all 
the  provisions  of  a  former  act,  than  those  which  are  used  in 
the  first  clause  in  the  act  of  9  Geo.  4,  c  xcviii.  Mr.  Deallty 
has  referred  me  to  the  case  of  Rex  v.  Fell  (a),  which  is 
directly  in  point.  The  object  of  taking  away  the  certiorari 
is  to  prevent  this  Court  from  questioning  the  correctness  of 
the  proceedings  of  the  court  below;  and  if  we  were  to 
grant  a  mandamut  to  the  justices  to  enter  up  judgment 
according  to  the  legal  effect,  we  should,  by  a  side-wind,  get 
rid  of  the  clause  which  takes  away  the  certiorari.  But, 
independently  also  of  that  consideration,  I  think  this  Court  Second  point. 
bas  no  jurisdiction  whatever  to  order  the  justices  to  enter 
up  judgment  acoordiug  to  the  legal  effect  of  the  verdiot  | 
for  that  would  be  a  direction  to  the  justices  to  do  a  thing 
contrary  to  the  act  of  parliament,  which  requires  them  to 
give  judgmf  ut  for  such  purchase  money  and  recompense  as 
shall  be  assessed  by  the  jury.  If  the  assessment  of  these 
future  damages  be  void,  it  will  be  void  to  all  intents  and 
purposes,  and  the  justices  may  treat  it  as  a  mere  nullity; 
but  I  do  not  mean  to  give  any  opinion  as  to  whether  the 
jury  were  authorized  in  giving  recompense  for  such  future 
damages.     That  question  may  be  the  subject  of  considera- 

(a)  1  Barn.  &  Adol.  380. 
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tion  on  some  future  occasion.  I  am  quite  clear  that  we 
cannot  interpose  either  by  way  of  certiorari  or  by  way  ol 
maodamut. 

Taunton,  J. — I  have  not  the  slightest  doubt  that  the 
Yobkhibi.  certiorar;  is  taken  away.  On  the  other  question  my  nuad 
haa  fluctuated  in  the  course  of  the  discussion.  I  see  no 
mode  of  proceeding  that  is  not  open  to  serious  objection!; 
and  that  being  the  case,  I  think  the  safest  course  is  to  leave 
things  as  they  are.  If  the  rinding  be  wrong  for  the  came 
suggested,  and  the  vice  appears  upon  the  nee  of  the  pro- 
ceedings (upon  which  I  give  no  opinion),  it  will  be  impos- 
sible for  any  party  to  enforce  it,  and  the  defect  may  be 
taken  advantage  of  at  any  future  stage  of  the  proceedings. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  I 
hope  it  may  be  that  this  finding  is  a  nullity;  but  that  is  not 
the  question  which  we  are  now  to  discuss.  The  qnestioa 
for  us  to  consider  is,  whether  either  of  the  remedies  pro- 
posed can  be  granted  by  us ;  and  I  think  that  they  cannot 
The  certiorari  is,  I  think,  clearly  taken  away  by  the  second 
act ;  and  with  respect  to  the  mandamus,  I  think  that  then 
are  most  serious  objections  to  it.  In  the  first  place,  I  think 
we  cannot  require  the  justices  to  do  a  specific  act,  but  can 
only  set  them  in  motion  where  they  have  neglected  or  re- 
fused to  entertain  a  matter  which  they  ought  to  have  con- 
sidered ;  and  in  the  next  place,  I  do  not  see  bow  one  set  of 
justices,  at  sessions,  can  take  upon  them  to  revoke  or  to 
call  in  question  the  decision  of  another  set  of  justices,  at  e 
previous  sessions.     I  am  not  aware  of  any  such  power. 

Rule  discharged. 
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Doe  d.  Fleming  and  others  v.  Ford  and  Wick. 

EJECTMENT  for  land  at  Newington,  Surrey.  The  The  Court  re- 
cause  was  referred  to  a  barrister,  who,  upon  the  face  of  ^fdeanaward 
bis  award,  raised  a  question  as  to  the  validity  of  a  fine  on  the  ground 
levied  by  one  Robert  Stafford,  by  finding  as  follows  : —         8-10n  0f  tne  ap_ 

"  I  find,  that  at  the  time  of  the  levying  of  the  fine  herein-  bitrator  pur- 
9 .  J     °  ported  to  be 

after  mentioned,  one  Robert  Stafford,  through  whom  the  founded  upon 

defendants  claim,  had  been  and  was  a  disseisor  in  pos-  a,faj   <jje,?v" 

session  of  the  premises,  and,  being  so  in  possession,  levied  fine  with  pro- 

a  fine  in  the  Court  of  Common  Pleas,  the  chirograph  of  wnere  tne  £nt 

which  fine  was  in  these  words, — (the  award  then  set  out  proclamation 

had  been  made 

the  chirograph,  which  bore  date — '  In  three  weeks  of  the  ufore  the  en- 
Holy  Trinity,  9  Geo.  4.')  And  I  further  find,  that  an  f^f of 
examined  copy  of  the  proclamations  of  the  said  fiue  was 
produced  before  me  upon  the  said  reference,  by  which  it 
appeared,  that  the  first  proclamation  was  made  the  twenty- 
first  day  of  June,  in  Trinity  Term,  9  Geo.  4.  (The  award 
then  stated  the  days  in  the  three  following  terms,  in  which 
the  2nd,  3rd,  and  4th  proclamations  were  made.)  And  I 
do  further  find,  that  the  date  '  In  three  weeks  of  the  Holy 
Trinity,  9  Geo.  4,'  mentioned  in  the  said  chirograph,  was  on 
the  twenty-Mird  day  of  June,  and  in  Trinity  term/'  (i.  e.  two 
days  after  the  date  of  the  first  proclamation.)  The  award 
then  concluded  by  stating,  that  the  arbitrator  decided  in  fa- 
vour of  the  defendants,  upon  the  assumption  and  supposition 
that  the  fine  had  been  duly  levied,  and  the  proclamations 
thereof  duly  made;  and  that  if  he  had  not  assumed  and  sup- 
posed that  the  fine  was  a  valid  fine  with  proclamations  duly 
levied,  he  should  have  determined  the  cause  by  awarding  in 
favour  of  the  lessors  of  the  plaintiff. 

Follett,  on  behalf  of  the  lessor  of  the  plaintiff,  obtained  a  rule 
nisi  to  set  aside  the  award,  and  enter  a  verdict  for  the  plain- 
tiff,— or  to  refer  the  matters  in  dispute  back  to  the  arbitrator,— 
on  the  ground,  that,  upon  the  facts  found,  the  arbitrator  should 

VOL.  in.  3  K 


Doe  d. 
Fleming 
nod  others 
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have  awarded  in  favour  of  the  lessor  of  the  plaintiff*,  and 
that  the  fine  was  uot  properly  levied. 

An  affidavit  in  opposition  to  this  rule  stated  an  follows  :— 
The  deponent  had  inquired  at  the  office  of  the  chiro- 
grapher  of  the  Court  of  Common  Pleas,  who  ia  the  office* 
appointed  to  engross  all  fines  levied  in  that  court,  and  who 
makes  all  the  proclamations  thereon,  as  to  the  regularity  ol 
the  fine  and  proclamations;  and,  in  answer  to  snch  in- 
quiries, was  informed  at  the  said  office,  that  both  the  fine  and 
proclamations  in  question  were  quite  regular,  and  that  (be 
said  fine  had  been  levied  and  the  said  proclamation!  made 
in  strict  accordance  with  the  practice  which  bad  prevailed  in 
that  office,  from  the  earliest  recollections  of  the  oldest 
persons  in  it,  and  in  like  accordance  with  the  practice 
which  appeared  from  the  books  and  records  of  the  office, 
to  have  prevailed  from  the  time  of  the  passing  of  31  EUi. 
c.  1.  The  deponent  was  further  informed,  that  the  practice 
had  been,  from  the  passing  of  the  said  statute,  to  proclaia 
two  fines  in  each  term  in  the  name  of  all  the  fines  levied  in— 
or  as  of— the  same  term,  and  to  proclaim  the  same  two  fines 
in  like  manner  in  each  of  the  three  next  succeeding  terms; 
and  that  the  first  proclamation  bad  always  from  the  passing 
of  the  said  statute  been  made  without  regard  to  the  net 
whether  or  not  the  fine  had  been  engrossed,  or  the  writ  of 
covenant  was  before  returnable,  and  drat  it  was  considered, 
in  the  office,  perfectly  immaterial  whether  the  first  procla- 
mation was  before  or  after  the  fine  was  engrossed,  provided 
it  was  made  in  the  same  term  in  which  it  was  engrossed; 
and  that  the  first  proclamation  was  frequently  made  be/on 
the  fine  was  engrossed  or  the  writ  of  covenant  returnable, 
and  that  no  objection  had  ever  been  taken  to  that  mode  ol 
making  the  first  proclamation.  There  was  also  an  affidavit 
by  the  chief  proclamator,  which  stated,  that  the  practice  bid 
always  been  as  above-stated  during  all  his  time,  which  com- 
prehended a  period  of  nearly  forty  years. 


Tomlinson  now  shewed  cause. — This  court  will,  before 
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deciding  upon  the  question,  inquire  of  the  Court  of  1834. 
Common  Pleas  as  to  the  practice  with  respect  to  proclama-  •>^^~w 
tions.  Undoubtedly,  here  the  first  proclamation  was  made  Flemino 
two  days  before  the  date  of  the  chirograph,  which  is  always  nn^  ol"ers 
the  day  of  engrossing  it ;  and,  it  maybe  admitted,  that  if  Ford  and 
this  were  an  entirely  new  case  upon  a  statute  lately  made,  ICK" 

Or  upon  which  there  had  not  been  an  established  rule  of 
practice,  it  might  be  requisite  to  show  that  the  first  pro- 
clamation bad  been  made  after  the  engrossing  of  the  fine ; 
but  it  appears,  by  the  affidavit,  that  the  practice  has  uni- 
formly been  (upon  a  lax  construction  of  the  statute  of 
■Etizabeth),  to  proclaim  two  fines  in  each  term,  in  the  name 
of  all  the  others,  without  regard  to  the  date  of  the  chiro- 
graph, or  the  day  of  engrossing  each  particular  fine.  In- 
deed, in  practice,  the  proclamation  has  become  a  mere  form, 
and  the  Court  of  Common  Pleas  has  frequently  allowed 
fines  levied  in  vacation,  to  be  entered  as  of  the  previous 
term;  in  which  cnse.it  is  obvious,  that  the  first  proclamation, 
.which  in  strictness  must  be  made  in  the  same  term  in  which 
the  fine  is  engrossed,  cannot,  by  possibility,  be  regularly 
made  after  the  engrossment  of  the  fine.  The  Court  of 
Chancery  has  recognized  this  practice  as  lawful,  and  has  so 
far  acted  upon  it,  as  to  compel  parties  to  levy  fines  in 
vacation;  Short  v.  Wood  (a).  The  Court  will  disturb  an 
endless  number  of  titles,  if  they  decide  that  this  fine  is 
invalid.  [Taunton,  J.  Have  you  looked  into  Lord  Coke's 
Reading  on  the  statute  of  fines  r  (ft)  He  says,  "  A  fine  is 
■aid  to  be  engrossed  when  the  chirographer  makes  out  the 
indentures,  and  delivers  them  to  the  parlies.  But  it  is  not 
absolutely  necessary  that  a  fine  should  be  engrossed,  pro- 
vided it  be  recorded,  for  a  fine  is  a  perfect  record  before  it 
U  engrossed."]  In  Com.  Dig.  Fine  (H,  2),  it  is  said, 
"  If  a  fine  wai  acknmvledged  in  Hilary  term,  and  recorded 
in  Easter,  it  maybe  pleaded — quidam  finis  selevavittermino 
Sancti   Hilarii;  for  it  was  a  fine  before  the  engrossing" 

{a)  1  P.  Wins.  470.  the  other  authorities  collected,  in 

(i)  Co.  Read.  1.    See  this  nnd       Cruise  on  Fines,  p.  42  et  infra. 
3k2 


CASES  IK  THE  KING  S  BENCH, 
[Taunton,  J.  There  is  a  case  («)  in  4  Leon.  96,  and  Dyer, 
£54,  a.,  which  shews  that  a  fine  may  be  engrossed  it  to; 
time  after  it  is  levied.]  The  defendants  may  securely  rcsi 
their  case  upon  the  uniformity  of  the  practice  for  more  tan 
two  centuries,  coupled  with  the  fact,  an  assumption  of  which 
cannot  be  avoided,  that  the  Court  of  Common  Pleas  haw 
sanctioned  that  practice,  by  allowing  fines  to  be  entered  of 
record,  the  proclaiming  of  which  had  been  made  indif- 
ferently before  or  after  engrossment 

Foiled,  contra.  There  was  no  concord  duly  acknow- 
ledged between  the  parties  until  the  23rd  day  of  June. 
Shepherd's  Touchstone  (A)  shows  what  is  meant  by  tkt 
engrossing  of  a  fine,  namely,  the  making,  by  the  chiro- 
grapher,  of  the  indentures  of  the  fine,  and  delivering  then 
to  the  party  to  whom  the  conusance  is  made.  This  auuW 
rity,  and  that  which  has  been  cited  by  Mr.  Justice  Taunton 
from  Lord  Coke's  Reading,  shew,  that  until  the  engrossing 
of  the  line,  there  is  no  chirograph ;  and  until  there  is  i 
chirograph  the  fine  is  not  complete.  But  the  question 
turns  entirely  upon  the  statutes  of  fines.  The  language  of 
1  Hie.  S,  c.  7,  is  perfectly  plain,  to  show  that  under  tint 
statute  the  proclamation  was  required  to  be  after  the  en- 
grossing of  the  fine.  That  statute  enacts,  that  "  after  tk 
engrossing  of  every  fine,  it  shall  be  read  and  proclaimed  in 
open  court  the  same  term,  and  in  three  terms  then  nest 
following  the  same  engrossing,  in  the  same  court,  at  four 
several  days  in  each  term;"  and  enacts,  that  after  the  procla- 
mations done  and  certified,  the  tine  shall  conclude  parties,  pri- 
vies, and  strangers.  The  other  statutes  in  pari  materia,  u 
the  4  Hen.  7,  c.  24,  are  equally  plain  upon  this  point,  and 
shew  that  the  proclamations  are  to  be  subsequent  to  the 
engrossment.  The  statute  of  Elizabeth,  upon  which  ibis 
vicious  practice  has  arisen,  makes  no  alteration  in  the  lav 
relating  to  the  proclamations  of  a  fine,  except  as  to  the 
number  of  proclamations  to  be  made  in  each  term.  That 
(a)  Sir  J.  Bromt't  case.  (b)  Shep.  Touch-it.  3. 


TRINITY  TJEUM,    IV  WILL.  IV.  817 

statute  makes  one  proclamation  of  each  line  in  the  term  in         1834. 
which  it  is  levied  and  the  three  subsequent  terms  sufficient;       TT^7 
whereas,  it  had  previously  been  necessary  to  proclaim  each      Fleming 
fine  four  times  in  each  of  the  four  terms.     The  language     and  ^lhers 
of  that  act  directly  negatives  the  supposition  that  it  was      Ford  and 
intended  to  make  one  general  and  nominal  proclamation 
sufficient  for  all  the  fines   levied   in   the    term,   whether 
engrossed  before  or  after  that  proclamation.     No  authority 
can  be  found  upon  the  point,  so  as  to  aid  the  Court  in 
coming  to  a  decision,    (for  Doe  v.  Harrison  (a)  is  not  in 
point  here.)     The  question,  therefore,  is  left  entirely  upon 
the  acts  of  parliament,  which  cannot  be  opposed  by  a 
practice  unwarranted  by  any  decision.     [Lord   Denman, 
C.  J.  Do  you  say,  that  any  of  the  statutes  expressly  enacts 
that  the  fine  shall  be  engrossed?]    No:   but  that  it  is  re- 
quired, that  it  shall  be  proclaimed  after  engrossment. 

Cur.  adv.  vult. 

On  a  subsequent  day  in  this  term,  the  judgment  of  the 
Court  was  delivered  try  Lord  Denman,  C.  J.,  who,  after 
stating  the  award,  and  that  portion  of  the  affidavit  which 
contained  the  officer's  account  of  the  practice,  proceeded  as 
follows : — 

The  question  in  this  case  turns  upon  the  validity  of  the 
fine.  The  objection  to  which  was,  that  the  chirograph 
bore  date,  "  In  three  weeks  of  the  Holy  Trinity,  9  Geo.  4," 
which  fell  on  the  23rd  day  of  June,  and  that  the  first  pro- 
clamation was  made  the  21st  day  of  June.  This  was  said 
to  be  bad  under  4  Hen.  7,  c.  24,  which  directs,  that  after  the 
engrossing  of  every  fine,  the  same  shall  be  read  and  pro- 
claimed in  the  same  court,  the  same  term,  and  in  three  terms 
then  next  following  the  same  engrossing  in  the  same  court. 
And  making  up  the  chirograph  of  the  fine  was,  on  the 
authority  of  Lord  Coke,  said  to  be  the  engrossing  of 
the    fine(i);   and    here    one    of   the    proclamations   was 

(a)  3  Barn.  &  Adol.  764.  (b)  Coke's  Reading,  1. 
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made  before  that  look  place.  On  the  other  hand,  the  um 
authority  was  cited  to  prove  that  it  is  not  necessary  tin 
a  fine  should  be  engrotttd,  provided  it  be  recorded,  for  it  i 
a  perfect  record  before  it  in  engrossed,  and  that  it  may  \ 
engrossed  at  any  time  after  it  is  levied.  Without  decidii 
any  thing  on  this  point,  it  is  sufficient  to  observe,  that  th 
statute  directs  the  proclamations  to  be  made  after  the  a 
grossing,  and  though,  in  ancient  times,  certainly,  eoarl 
were  very  strict  in  enforcing,  in  all  particulars,  the  mode  t 
levying  fine*  prescribed  by  the  statute,  yet,  when  we  bn 
from  the  affidavit  of  the  officer  of  the  Court  of  Conuw 
Pleas,  that,  during  all  bis  time,  comprehending  a  perio 
of  nearly  forty  years,  three-fourths  of  the  fines  levied  kt* 
been  levied  in  the  same  manner  in  which  this  was  levied 
we  must  pause  before  we  shake  the  security  of  so  una; 
titles,  by  pronouncing  this  fine  to  be  void.  The  very  leartl 
of  this  usage  goes  a  great  way  to  show  that  this  provina 
of  the  statute  has  been  construed  to  be  only  director; 
Doe  d.  Jones  v.  Harrison{a)  was  cited  in  the  argument  fo 
the  lessors  of  the  plaintiff;  but  it  was  upon  another  point,*™ 
though  it  manifests  the  inclination  of  the  Court,  by  ever 
reasonable  intendment,  to  support  fines,  it  cannot  be  reJio 
on  here  on  cither  side.  The  judgment  must  be,  that  un 
rule  to  set  aside  the  award  be  discharged. 


Rule  discharged. 


(a)  3  Ham.  &  Ado!.  764. 
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In  the  matter  of  Arbitration  between  the  Sun  Fire  Office 
Company  and  Charles  Wright. 

1  HIS  was  a  rule  calling  upon  Wright  to  shew  cause  why  The  profits  of 
an  award  between  the  parties  should  not  be  set  aside.     The  insurable,  but 

award  had  been  made  by  a  barrister,  appoiuted  as  arbitrator  ^ey  must  be 

.    .  i  •  insured  qua 

under  a  submission  by  bonds  under  the  respective  seals  of  profits. 

Chas.  Pole,  Esq.  as  one  of  the  managers  and  on  behalf  of  the  .   Under  a" 

*  t  ^  insurance  by 

Sun  Fire  Office,  and  Chas.  Wright,  of  Dovor,  innkeeper,  A.  of  his  "  m- 

and  which  submission  had  been  made  a  rule  of  court.     The  §^  j^n  ^ 

conditions  of  the  respective  bonds  recited,  that  Wright  had  offices/'  A. 

insured  with  the  Sun  Fire  Office  Company,  ou,  among  other  compensation 

things,  his  stock,  utensils  and  goods  in  trust  in  the  Ship  Inn  £or  jhe  loss  °f 

his  business 

and  offices  at  Dovor  only  2500/.,  and  on  his  interest  only  iu  as  an  inn- 
the  said  Ship  Inn  and  offices  1000/.,  and  that  he  took  out  a  -^^'{JJ?16 
policy  to  that  effect ;  that  whilst  the  policy  was  on  foot  a  tween  the  fire 
fire  bad  brokeu  out  in  the  said  premises,  whereby,  it  was  b^ing. 
alleged,  Wright  had  sustained  a  loss  in  his  stock,  utensils 
and  goods,  and  his  interest  in  the  Ship  Inn  and  offices,  so 
insured,  of  1200/.     The  arbitrator  awarded  that  there  was 
due  from  Pole,  as  manager  &c,  to  Wright,  120/.  for  the 
loss  sustained  by  fire  on  the  goods  in  the  Ship  Inn  and 
offices,  and  450/.  for  the  loss  "  sustained  in  his  business  as 
an  innkeeper  by  not  being  able  to  occupy  the   inn  and 
offices  during  the  time  that  elapsed  between  the  fire  and 
the  rebuilding  of  the  said  premises." 

One  of  the  grounds  of  the  rule  nisi  for  setting  aside  this 
award  was,  that  the  supposed  interest  in  respect  of  which 
the  arbitrator  had  awarded  the  sum  of  450/.  was  not  within 
the  meaning  and  legal  effect  of  the  policy. 

R.  V.  Richards  shewed  cause.  The  "  interest"  which 
Wright  had  in  the  Ship  Inn  and  offices  consisted  in  the 
power  to  use  them  in  his  business  as  an  innkeeper,  and 
therefore  the  loss  sustained  by  him,  by  reason  of  the  tem- 
porary impossibility  of  using  the  premises  in  the  business^ 


820  CASES  IN  THE  KINGS   BENCH, 

1834.  &"*    w'tl>in   the    meaning    of   the    polk)'.       Suppose    thai 

v-"v",fc'        Wright  had  been  obliged  to  bire  and  pay  for  the  use  of 
Sf*  Fire  Of-  °ther  buildings  whilst  these  premises  were   being  rebuilt,— 
rici-CoMPisr  WOuld  he  not  have  been  entitled  under  this  policy  to  «9 
Wbiqbt.      upon  the  insurers  to  indemnify  bim  ?     The  loss  of  business, 
by  reason  of  his  not  being  able  to  use  the  premises,  would 
be  equally  within  the  policy.     The  profits  of  an  innkeeper, 
arising  from   the   use   of  his  inn,  constitute  an  insurable 
interest  analogous  to  the  freight  of  a  ship.     Although  the 
subject-matter  of  the  insurance  must  be  properly  described, 
the  nature  of  the  interest  which  the  assured  bas  in  the  sub- 
ject-matter of  the  insurance  may  be  left  at  large.    Crowley  r. 
Cohen  (a),  Flint  v.  Flemyng  (4). 


F.  Kelly,  contra,  was  stopped  by  the  Court. 


Lord  Den  man,  C.  J.— -It  is  clear  to  us  that  the  arbitra- 
tor had  no  authority  to  award  compensation  to  Wright  for 
the  loss  he  had  sustained  in  bis  business  by  not  being  able 
to  occupy  the  premises.  The  policy  was  not  intended  to 
cover  the  profits  of  the  b 


Liitleoale,  J. — I  am  of  the  same  opinion. 

Taunton,  J. — I  think,  that  profit*  are  insurable,  but 
they  must  be  insured  qua  profits.  A  party  is  not  entitled 
to  compensation  for  loss  of  profits  uuder  an  insurance  of 
bis  "  interest  in  the  Ship  Inn." 

Williams,  J.  concurred. 


(o)  3  Barn.  k  Add.  478. 


(i)  1  Barn.  &  Adol.  45. 
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1834. 

Davies  v.  Mary  Williams  and  others. 

SPECIAL  case  directed  from  the  Court  of  Chancery  for  A.  settles 
the  opinion  of  this  Court:  **TS? 

23  &  24  March,  1800.  Michael  Williams  deceased,  being  reserving  to 

j  •     r       j«  i  i      •    i     .  i>i  it  *  himself  a  pow- 

seised  in  fee,  did  by  indentures  of  lease  and  release,  in  con-  er  0f  appoint. 

sideration  of  the  natural  love  and  affection  which  he  had  to  ment  by  will. 
Thomas  and  Mary,  his  children  by  his  deceased  wife,  and  devises  "  all 
for  making  a  provision  for  them  in  his  life- time,  bargain,  nl? real  e*1*^ 
sell  and  release  certain  hereditaments  unto  J.   W.  M.  in  and  whereso- 
fee,  to  the  use  of  S.  B.,  for  500  years,  upon  certain  trusts  l^{™  ]^r- 
for  raising  400/.,  to  be  paid  to  Thomas  and  Mary,  as  therein  won,  remain- 

der  or  exoec— 

mentioned ;  and  after  the  expiration   or  determination  of  tancy."    He 

the  term,  and  in  the  meantime  subject  thereto,  to  the  use  fhen  devises 

Dis  leasenoici 

of  such  person  or  persons,  and  for  such  estate  and  estates,  as  and  personal 

the  settlor  should  by  any  deed  or  writing  to  be  executed  as  JJ^j^iJ^^ 

therein  expressed,  or  by  his  last  will  and  testament  in  writ-  and  personal 

ing,  signed,  sealed,  published  and  declared  in  the  presence  ^ev^T  and  " 

of,  and  attested  by,  three  credible  witnesses,  direct,  limit,  wheresoever." 

appoint,  devise,  give  or  dispose;  and  in  default  thereof  and  0f  making  his 

subject  thereto,  to  the  use  of  the  settlor  for  his  life;  and  after  wilJ  .an,d  a!?°.. 
.   J  .     at  his  death  A. 

his  decease,  to  the  use  of  Thomas  and  Mary,  as  tenants  in  was  seised  in 
common  in  tail,  with  cross  remainders  between  them  in  tail,   ^^  and  a|^ 
with  remainder  to  the  use  of  the  settlor  in  fee.  of  the  ultimate 

February,  1811.  Thomas  died  without  issue,  and  without  fee  0f  Black- 
having  suffered  a  recovery,  leaving  his  father  (the  settlor)  ^^r^Jf* 
.         -  .  #  tnat  tne  win 

and  sister  him  surviving.  did  not  ope- 

1812.  The  settlor  married  the  defendant,  Mary  Williams,  rate  "f.*11  - 

9         *  '  execution  of 

by  whom  he  had  five  children,  the  other  defendants.  the  power. 

8  January,  1818.  The  settlor  duly  made  his  last  will  and 
testament  in  writing,  containing  as  follows : — "  I  devise  all 
my  real  estate,  whatsoever  and  wheresoever,  of  or  to  which 
I,  or  any  person  or  persons  in  trust  for  me,  is  or  are  seised 
or  entitled  for  any  estate  of  freehold  or  inheritance  in  pos- 
session, reversion,  remainder  or  expectancy,  with  their  and 
every  of  their  appurtenances  thereto  belonging:  and  all 
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1834.        my  estate,  right,  title  and  interest,  and  also  all  leasehold 
v*"v'*,/      premises  whatever,  of  or  to  which  I  or  any  person  or  per- 
„.  sons  in  trust  for  me,  am  or  is  or  are,  or  shall  or  may  be,  it 

Wiu-iihs.  the  time  of  my  decease  seised,  possessed  of  or  entitled  to, 
for  any  term  or  terms  of  lives  or  yean,  with  the  appurte- 
nances, and  all  my  estate  and  interest  therein,  or  which  I  but 
have  therein  at  the  time  of  my  decease;  and  also  hH  bj 
household  linen,  plate,  furniture,  and  china,  stock  in  trade, 
books,  debts,  sums  of  money  and  securities  for  money,  ass 
all  other  my  real  and  personal  estate  whatsoever  and  where- 
soever, unto  J.  R.,  T.  B.  and  R.  C,  their  heirs,  executors, 
administrators  and  assigns,  upon  trust  for  the  benefit  of 
Mary  WUiiam  and  my  children  by  her." 

The  settlor  at  the  time  of  malt  ing  his  will,  and  at  bis  death, 
continued  to  be  seised  of  the  reversion  in  fee  reserved  to 
him  under  the  limitations  contained  in  the  indenture  of  re- 
lease, and  he  died  seised  thereof,  and  was  seised  in  fee  of  s 
messuage  and  hereditaments  not  comprised  in  the  indenture 
of  release. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  will  operated  as  an  execution  of  the  power. 

Kinderslcy,  for  the  plaintiff.  The  effect  of  the  settlement 
of  1800,  was  to  make  a  provision  for  the  children  by  the 
first  marriage,  and  likewise  to  give  to  the  settlor  a  control 
over  the  estate.  The  question  is,  whether  by  his  will 
the  settlor  did  dispose  of  the  estate  for  the  benefit  of  the 
second  family?  Prima  facie  the  intention  of  the  will  was  to 
provide  for  the  children  of  the  second  marriage,  who  were 
unprovided  for.  If  the  will  is  not  executed  in  pursuance 
of  the  power,  those  children  are  unprovided  for.  One  part 
of  the  words  of  the  will  is  this—"  I  devise  all  my  real 
estate,  whatsoever  and  wheresoever,  of  or  to  which  I,  or 
any  person  or  persons  in  trust  for  me,  am  or  is  or  are  seised 
or  entitled,  for  any  estate  of  freehold  or  inheritance,  in  pos- 
session, reversion,  remainder,  or  expectancy."  As  the  tes- 
tator was  possessed  of  the  reversion  in  fee  of  the  estate  over 
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which  he  had  the  power  of  appointment,  and  also  of  other        1834. 
real  estate,  this  clause  would  operate  to  pass  that  property,      ^^^ 
and  would  not  operate  as  an  execution  of  the  power.    But  Vt 

the  testator  afterwards  devises  all  ot/ter  his  real  and  personal  William 
estate,  whatsoever  and  wheresoever ;  and  this  clause,  it  is 
submitted,  does  operate  as  an  execution  of  the  power*  The 
testator  having  by  the  former  clause  disposed  of  all  his  real 
property,  exclusive  of  that  over  which  he  had  the  power  of 
appointment,  had  nothing  to  pass  by  the  second,  except  that 
which  was  not  included  in  the  first  clause,  and  therefore 
that  second  clause  operated  as  an  execution  of  the  power* 
If  a  party  be  possessed  only  of  a  power  of  appointment  over 
land,  and  by  his  will  devises  all  his  real  estate,  the  will  does 
operate  as  an  execution  of  the  power;  Lewis  v.  Ltwellyn  (a), 
Napier  v.  Napier  (b),  Roe  v.  Reade(c),  Wallop  v.  Lord 
Portsmouth  (d),  Jones  v.  Curry  (e),  and  Denn  v.  Roake(f)> 
It  was  formerly  held,  that  the  will,  to  operate  as  an  execu- 
tion of  the  power,  must  either  refer  to  the  power  in  express 
terms,  or  specifically  describe  the  estate  subject  to  the  power; 
but  that  doctrine  has  long  been  exploded;  and  the  question 
now,  as  in  all  other  cases  respecting  the  construction  of 
wills,  is,  what  is  the  intention  of  the  testator.  The  Court 
must  give  effect  to  all  the  clauses  in  the  will;  and  unless 
they  in  effect  strike  out  the  latter  part  of  the  will,  it  must 
l»e  held  that  the  power  is  well  executed. 

jB.  J.  Lloyd,  contnL  The  will  was  not  a  due  execution 
of  the  power.  The  circumstances  under  which  the  settle- 
ment was  executed,  cannot  be  taken  into  consideration. 
The  question  is,  not  what  was  intended  by  the  testator,  tat 
whether  the  words  which  he  has  used  are  such  as  /are  incon* 
sistent  with  any  other  intention  than  that  of  executing  the 
power.   This  is  laid  down  in  Dtnn  v.  Roake,  upon  appeal 

(a)  1  Turn.  &  Russ.  104.  (e)  1  Swansr.  66. 

(b)  1  Sim.  88.  (/)  2  Bingh.  497,  10  B.  Moore, 
(e)  8  T.  R.  118.  118;  6.  C.  in  error,-  5  Barn.  & 
00  Sufd.  on  Powers,  388.  Ccejtsw.  720;  8  Dowl.  &  R.  514. 
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185*.        it*  the  House  of  Lords  (a),  and  also  when   the  case  «u 
wv,,i-'       before  the  Court  of  Commou    Pleas.      In  Andrews  v.  Em- 
r.  mot  (A)  it  was  said,  by  Lord  Thurlow,  that  to  executes 

Williams,  power  by  will,  "  it  must  be  impossible  to  impute  to  a  tes- 
tator any  other  intention  than  that  of  executing  it,  and  that 
the  doctrine  is  not  carried  by  any  cue  farther  than  this.9 
It  is  therefore  clear,  that  if  it  be  possible  to  impute  to  the 
testator  any  other  intention,  general  words,  not  referring  to 
a  power,  will  not  be  an  execution  of  the  power.  It  is  aba 
clearly  established,  that  genera?  words  will  not  be  an  exe- 
cution of  the  power,  if  the  testator  had  may  real  property 
upon  which  these  words  can  operate,  besides  that  subject 
to  the  power.  Looking  at  this  will,  it  cannot  be  said  that 
the  testator  had  any  other  intention  than  that  of  devising  all 
hit  real  estate;  nor  can  any  tpeeific  intention  (which  is 
necessary  in  order  to  a  valid  execution  of  a  power)  be  attri- 
buted to  the  testator  in  the  use  of  the  general  words  in  the 
second  clause,  as  distinguished  from  the  first.  It  is  men 
conjecture  to  say,  that  the  words  in  the  first  and  in  the 
second  clause  apply  to  different  descriptions  of  property. 
Assuming  that  the  testator  intended  one  of  these  clauses  to 
operate  as  an  execution  of  the  power,  can  it  be  said  which 
of  them  was  intended  to  have  that  effect :  It  is  manifest 
the  testator  intended  his  will  to  be  a  devise  of  all  the  real 
property  of  which  he  was  the  owner.  There  being  no  re- 
ference to  the  power, — no  specific  reference  to  the  property 
subject  to  the  power, — botb  clauses  of  the  will  using  general 
words,— and  the  testator  having  other  property  besides  that 
subject  to  the  power,— the  will  did  not  operate  as  an  execu- 
tion of  the  power.  If  further  authority  be  wanting,  this 
case  was  in  effect  decided  by  Hovgkam  v.  Sandys(c). 

Kindertley  in  reply.    It  is  admitted  that  the  second  clause 
Would  operate  as  a  valid  execution  of  the  power,  if  the  tes- 
tator had  been  possessed  only  of  the  properly  subject  lo 
the  power.    After  the  first  clause  has  been  read,  the  Court, 
(a)  6  Hiogli.  475.         (*)  S  BrawD,  C.  C.  £97.         (t)  %  Sim.  95. 
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in  construing  the  will,  must  consider  the  testator  as  being         1834. 
possessed  of  no  property  except  that  subject  to  the  power, 
and  then  under  the  second  clause  this  property  subject  to  v. 

the  power  passed.  If  the  testator  had  by  deed  disposed  of  WlLLIAMS 
all  his  property,  except  that  subject  to  the  power,  and  the 
will  had  contained  the  latter  clause  only,  surely  it  would 
then  have  been  a  good  execution  of  the  power.  If  the  tes- 
tator had  by  will  disposed  of  all  his  real  estate,  and  by  a 
codicil  had  disposed  of  all  other  his  real  estate,  the  codicil 
would  have  operated  as  an  execution  of  the  power,  as  there 
would  have  been  nothing  but  the  estate  subject  to  the 
power  for  the  codicil  to  operate  upou.  The  second  clause 
here  must  operate  in  the  same  way  as  it  would  in  either  of  the 
cases  supposed.  Hougham  v.  Sandys(a)  is  distinguishable; 
as  in  that  case,  there  were  not,  as  here,  two  clauses  in  the 
will,  each  sufficient  to  pass  all  the  testator's  real  estate  and 
to  operate  as  an  execution  of  the  power.  Besides,  the  real 
estate  had  been  converted  into  money  at  the  time  when  the 
will  was  made,  and  although  the  doctrine  in  equity  is,  that 
monev  directed  to  be  laid  out  in  land  must  be  considered  at 
land,  yet  that  is  only  where  the  question  is  between  the  heir 
and  the  executor. 

On  the  9th  of  June,  1834,  the  following  certificate  was 
returned  : — "  We  have  heard  this  case  argued  before  us  by 
counsel,  and  are  of  opinion  that  the  will  of  Michael  Wil- 
liams did  not  operate  as  an  execution  of  the  power  contained 
in  the  indenture  of  release. 

Denman, 

J.  LlTTLEDALE, 

W.  E.  Taunton, 
J.  Williams." 

(a)  2  Simons's  Reports,  95. 
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The  Kino  v.  Marshall  Fowler  and  others. 

IN  Easier  term  last,  Wight  man  obtained  a  rule,  calling 
■pon  MunhaU  Fowler,  Esq.  and  T.  M.,  Esq.,  two  justices 
of  ilic  peace  for  the  North  Riding  of  Yorkshire,  and  3.  G. 
and  J.  A.,  way-wardens,  or  surveyors  of  the  highways,  of 
the  township  of  Kirklenvington,  in  the  aaid  Riding,  to  sbev 
cause  why  a  writ  of  certiorari  should  not  issue  to  remove 
into  this  Court,  an  order  made  by  the  said  justices,  on  the 
7th  November,  183;),  allowing  the  accounts  of  the  aid 
J.  G.  and  J,  A .,  as  such  surveyors,  for  the  year  ending  oa 
the  15th  of  October  then  preceding, — and  also  to  remove 
the  said  accounts  so  allowed, — and  also  the  bills  of  Messrs. 
Gitrbutt  St  Co.,  referred  to  in  the  aaid  accounts. 

The  48th  section  of  the  Highway  Act  (13  Geo.  S,  c.  78,) 
requires  the  surveyor  of  the  highways  for  every  parish,  town- 
ship, &c,  to  collect  the  highway  aiseaaments,— and  keep 
one  or  more  books,  in  which  he  shall  enter  an  account  of  ill 
such  money  as  shall  have  come  to  his  hands  by  virtue,  and 
for  the  purposes,  of  this  act,  and  to  whom  and  on  whil 
occasion  he  shall  have  applied  the  same,-  -and  to  produce 
such  books  Stc.  unto  the  inhabitants  of  the  parish  &c.  at  a 
veatry,  or  other  public,  meeting  lo  be  held  for  that  purpose, 
within  fifteen  days  before  the  special  aeaiiona  appointed  by 
the  act  to  be  held  next  after  Michaelmas  quarter  sessions,— 
and  that  every  surveyor,  after  the  said  books  &c.  have  been 
produced,  shall  take  the  same  to  a  justice  of  the  peace  of  the 
county  &.C.,  and  verify  such  account,  upon  oath,  if  required; 
and  provides  that  audi  justice  may  allow  such  account,  if  he 
finds  it  just,  or  postpone  it  until  such  special  sessions, 
if  he  finds  cause  for  so  doing,  in  which  case  it  may  be  set- 
tled and  allowed  at  such  special  sessions,  after  the  parts 
objected  to  by  such  justice  shall  have  been  explained  and 
verified  by  proper  evidence,  to  the  satisfaction  of  the  jus- 
tices  at  such  special  sessions, — and  that  in  case  any  articles 
contained  in  such  accounts  shall  not  be  explained  or  proved 
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to  the  satisfaction  of  such  justices,  they  may  disallow  the         1834. 
same.  ^T^C**^  • 

By  the  65th  section  it  is  provided,  that  if  the  inhabit-  v. 

ants  of  any  parish  ice.  shall  agree  to  prosecute  any  person 
by  indictment,  for  not  repairing  any  highway  within  such 
parish  Sec,  or  for  committing  any  nuisance  upon  any  high- 
Ways,  or  to  defend  any  indictment  or  presentment  preferred 
against  any  such  parish  &c,  it  shall  be  lawful  for  the  sur* 
veyor  of  such  parish  &c»  to  charge  in  his  account  the  rea* 
sonable  expenses  incurred  in  carrying  on  or  defending  such 
respective  prosecutions,  after  the  same  shall  have  been 
agreed  to  by  such  inhabitants  at  &c,  or  allowed  by  a  justice 
of  the  peace,  within  the  limit  where  such  highway  shall  be. 

By  the  30th  section,  an  assessment  is  authorized  to  be 
made  for  expenses  for  buying  materials,  making  satisfaction 
for  damages,  erecting  guide  posts,  and  making  tunnels,  and 
for  the  salary  of  the  surveyor. 

By  the  80th  section,  an  appeal  is  given  to  the  quarter 
sessions;  and  it  is  provided,  "  that  no  proceedings  to  be 
had  or  taken  in  pursuance  of  this  actf  shall  be  quashed  or 
vacated  for  want  of  form,  or  removed  by  certiorari  or  any 
other  writ  or  process,  (except  as  therein  mentioned,)  into 
any  of  His  Majesty's  courts  of  record  at  Westminster/9 

15th  October,  1833.  At  a  meeting  of  the  inhabitants  of 
the  township  of  Kirkleavington,  one  of  the  surveyors  of  the 
highways  produced  his  book  of  accounts,  in  which  were 
items  for  business  done  by  Messrs.  Oarbutt  and  Son,  as 
attorneys.  One  of  these  was  a  charge  of  87/*  8*.  2d.  for 
resisting  a  rule  nisi  for  a  certiorari  to  remove  an  order  made 
by  Benjamin  Flounders,  Esq.,  allowing  the  accounts  of  the 
surveyors  of  the  township  in  1833(a).  Another  was  an 
item  of  9/.  Is.,  the  balance  of  Messrs.  Garbutt  &-Co.'s  bill 
for  business  done  at  the  Christmas  sessions,  but  it  did  not 
appear  what  was  the  subject  of  the  business.  These  two 
items  were  objected  to,  add  the  majority  of  the  inhabitants 
present  at  the  meeting  refused  to  approve  of  the  accounts. 

(a)  See  Re*  v.  fUmdct%  ante,  592. 
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On  the  Slat  of  October,  another  meeting  was  held,  i 
which  the  accounts  were  again  presented,  when  it  was  dt 
termined  by  a  majority,  that  the  bills  of  Messrs.  Carbm 
&  Co.  ought  to  be  withdrawn  from  the  account,  and  it  wi 
determined  to  represent  to  the  magistrates  that  the  accouoi 
ought  not  to  be  allowed  by  them.  The  accounts,  iucludin 
the  obnoxious  items,  were  subsequently  signed  by  three  t 
the  inhabitants  of  the  township,  and  were  on  the  5th  Noi 
1833,  presented  to  Mr.  McyneU,  a  magistrate,  for  hi 
allowance.  Mr.  Mt.ynt.it  postponed  the  examination  of  Um 
accounts  until  the  special  sessions,  to  be  holdeu  on  the  7lf 
of  November,  1833.  On  that  day  Mr.  Bates,  an  inhabitant 
of  the  township,  attended  the  magistrates  with  a  represen- 
tation from  the  majority  of  the  second  meeting.  The 
magistrates,  Marshall  Fowler,  Esq.  and  T.  M.  Esq.,  after 
hearing  the  parties,  signed  and  allowed  the  accounts. 


Alexander  now  shewed  cause.  This  is  an  attempt  to 
question  the  propriety  of  the  magistrates*  decision,  in  a 
case  in  which  that  decision  is  final  and  conclusive.  This 
Court  has  no  jurisdiction  over  the  matter.  It  is  mani- 
fest, from  the  affidavits  on  both  sides,  that  every  thing  re- 
quired by  the  48th  section  of  the  Highway  Act,  in  order  to 
give  the  magistrates  jurisdiction,  has  been  duly  observed. 
There  was  a  meeting  of  the  inhabitants  of  the  township,  at 
which  the  surveyors  produced  their  accounts ; — those  ac- 
counts were  examined  and  allowed  by  three  of  the  inhabit- 
ants;— they  were  subsequently  taken  to  one  justice,  who 
adjourned  the  hearing  until  the  special  sessions,  when  tbej 
were  allowed,  and  the  business  concluded.  Whatever  pro- 
ceedings therefore  have  taken  place,  they  have  been  "  had 
or  taken  in  pursuance  of  the  act."  Now  the  80th  section 
has  taken  away  the  certiorari  in  such  a  case,  and  this  Court 
therefore  cannot  entertain  the  application.  For  this  Rez 
v.  The  Justices  of  St.  Albans(a)  is  a  direct  authority.  There 
the  question  was,  whether  an  appointment  of  surveyors  of 
(o)  5  DowL  &  Rvl.  530;  3  Barn.  &  Creuw.  698. 
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highways,  under  the  13  Geo.  3,  c.  78,  could  be  removed  by  i834. 
certiorari,  and  the  Court  held  that  it  could  not.  It  was 
chiefly  argued  on  the  ground  that  where  no  appeal  is  given, 
the  certiorari  is  not  taken  away,  and  that  no  appeal  lies  Fowler. 
against  such  an  appointment.  But  Abbott,  C.  J.,  after 
expressing  his  opinion  that  an  appeal  does  lie  against  an 
appointment  of  surveyors,  expressly  disclaims  the  supposed 
distinction  between  cases  where  appeal  does  or  does  not 
lie.  "  Independently,"  his  lordship  observes,  "  of  all  ques- 
tion about  the  appeal,  I  think  that  the  certiorari  is  taken 
away  by  the  general  words  of  the  80th  section."  But  even 
assuming  it  to  be  doubtful  whether  all  the  formalities  pre- 
scribed by  the  48th  section  had  been  strictly  observed. 
Rex  v.  Casson  and  others  (a)  is  an  authority  to  shew  that 
the  certiorari  is  not  the  less  taken  away.  In  addition  to 
which  it  may  be  observed,  that  Mr.  Bates  attended  the 
special  sessions  on  behalf  of  the  town's  meeting,  and  did 
not  object  to  the  jurisdiction  of  the  magistrates.  By  that 
conduct  he  has  precluded  himself  and  them  from  now  dis- 
puting it.  Several  cases  may  be  cited  in  which  a  certiorari 
has  been  granted  to  remove  proceedings  under  the  High- 
way Act,  and  which  therefore  may  at  first  view  seem  to 
militate  against  the  argument  now  offered  to  the  Court ; 
but  they  are  all  distinguishable.  Rex  v.  The  Justices  of  the 
West  Riding  of  Yorkshire  (b),  decided  only  that  no  appeal 
lies  to  the  quarter  sessions,  against  the  allowance  of  the 
accounts  of  the  surveyor  of  the  highways.  There  the 
Court  of  Quarter  Sessions  had  entertained  such  an  appeal; 
and  as  they  had  no  jurisdiction,  the  proceedings  complained 
of  were  clearly  not  "  had  or  taken  in  pursuance  of  the  act.'' 
The  80th  section  therefore  was  inapplicable,  and  the  Court 
granted  a  certiorari.  Rex  v.  Mitchell  (c)  is  also  distinguish- 
able from  the  present  case,  on  the  same  ground.  In  Rex  v. 
The  Justices  of  Somersetshire  (d),  the  accounts  were  not 

(a)  3  Dowl.  &  Ryl.  36.  (d)  5  Barn.  &  Cressw.  816;  8 

(b)  5T.R.  629.  Dowl.  &  Ryl.  733. 

(c)  Ibid.  701. 
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**  bad  or  takes  a*  ywwa  W  Ac  act,*  and  a  *xi— <■ 
properly  BweA.     ("Here  be  was  mopped  W  at  Cmr.) 

Wight  max  and  Stephen  Temple  m  ni||iit  cf  at*  nk 
The  josticet  bad  do  jnri*dicboa  to  alia;  the**  aw: 
they  were  co*u  personal  to  the  ivwtw.  Act  «.  Tfc 
Juttua  of  SomertetUiirt  decide*,  that  if  twii  naehaaaaan 
requisite  of  the  act  hive  not  been  coaaaafiedl  with,  ■*- 
justice*  have  no  jurisdiction;  aad  where  that  is  the  cast 
(he  Court  will  grant  a  certiorari.  The  statate  does  sat 
give  the  junticei  authority  in  general  terms  to  iiiatiai  aad 
allow  the  accounts  of  the  surveyors.  It  points  oat  at 
section  30  the  purposes  for  which  the  rate  b  to  be  asadc 
and  applied.  By  the  fi.ith  section,  rertajn  law  expenses, 
other  than  such  as  are  here  charged  for,  are,  by  express 
enactment,  permitted  to  be  inserted  in  the  accounts  upon 
certain  conditions  precedent.  It  is  true  there  is  no  prohibi- 
tion in  express  terms  of  the  insertion  of  other  law  expenses, 
but  the  maxim  expremo  hniiii  exetmio  est  alteriut  applies. 
Why  should  the  statute  specify  particular  law  expenses. 
(a)  »\jk&T£*»i«0!».  ^sv*.'ftim..ttCressw.  152. 
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and  enact  that  such  may  be  inserted  in  the  account,  if  it 

intended  to  permit  other  law  expenses  of  any  description      xiie^Knto 

to  be  also  inserted  ?     In  the  first  place,  the  law  expenses  *• 

Fowler 
in  this  case  are  of  a  totally  different  nature  from  those 

described  and  allowed  by  the  statute.  Secondly,  the  pre- 
liminary requisites  of  the  65th  section  have  not  been  com- 
plied with ;  for  the  surveyors,  instead  of  having  the  consent 
of  the  inhabitants  to  incur  them,  had  a  direct  order  from 
them  to  the  contrary.  The  surveyors,  therefore,  had  no 
power  to  insert  them  in  the  accounts,  and  the  justices 
could  not  have  the  power  to  allow,  what  the  surveyors  had 
no  power  to  charge.  Rex  v.  Bird  (a).  [Taunton,  J. 
That  case  was  upon  a  different  statute.  Williams,  J. 
Suppose  the  magistrates  had  jurisdiction  over  19  out  of 
20  items,  would  not  the  certiorari  be  taken  away  ?]  It  is 
contended  that  it  would  not.  Rex  v.  Saunders  (6).  [Lord 
Denman,  C.  J.  It  appears  to  us  very  doubtful  whether  or 
not  any  law  expenses  can  be  introduced  into  the  account, 
except  under  the  65th  section.] 

The  Court  then  called  on  Alexander  to  argue  that  point. 

Alexander.  It  must  be  conceded  that,  in  terms,  the 
65th  section  does  not  embrace  the  costs  now  disputed. 
But,  independently  of  that  section,  the  magistrates  have  a 
right  to  judge  of  the  propriety  of  the  costs  which  the  sur- 
veyor may  have  incurred  in  matters  necessarily  connected 
with  his  official  duties.  A  variety  of  cases  may  be  sug- 
gested in  which  the  surveyor,  in  the  strict  performance  of 
the  duties  imposed  upon  him  by  the  act,  will  necessarily 
and  unavoidably  incur  law  expenses  not  expressly  specified 
in  the  65th  section.  Several  cases  may  be  readily  sup- 
posed in  which  the  surveyor  might  be  subject  to  hostile 
proceedings,  either  by  mandamus  or  action,  where  he  had 
nevertheless  faithfully  discharged  his  duties  without  in  any 
instance  exceeding  his  powers.  The  construction  of  the 
statute  which  the  applicants  desire  would  lead  to  a  con- 

(«)  2  Barn.  &  Alders.  522.  (b)  5  Dowl.  &  Ryl.  Oil. 

Sl2 
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sequence  so  harsh  and  unjust,  as  to  throw  upon  a  public 
functionary  an1  ultimate  personal  liability  for  costs  which  he 
had  officially  incurred,  and  which  he  had  no  means  of 
preventing.  The  costs  in  question  may  fairly  be  con- 
sidered as  "  disbursements"  within  the  meaning  of  the 
48th  section,  aud  as  such  are  examinable  by  the  magis- 
trates, and,  if  examinable,  are  allowable, 

Lord  Denman,  C.  J. — It  appears  to  me  that  the  sole 
question  in  this  case  is,  whether  the  magistrates  have  jura- 
diction.  I  bad  some  doubt  of  it  for  some  time,  but  on 
consideration  I  am  of  opinion  that  they  have  jurisdiction. 
All  expenses  bona  fide  incurred  by  the  surveyors  in  the  ex- 
ecution of  the  duty  imposed  upon  them  by  the  statute,  ire 
matters  on  which  the  justices  may  exercise  their  discretion. 


Littledale,  J. — By  the  48th  section  the  surveyor  is 
to  keep  a  book  in  which  he  is  to  enter  an  account  of  ill 
such  money  as  shall  have  come  to  his  hands  by  virtue  and 
for  the  purposes  of  the  act,  and  to  whom  and  on  what 
occasion  he  shall  have  paid  or  applied  the  same.  He  is 
therefore  to  keep  an  account  of  his  disbursements  and  er* 
penditure.  These  law  expenses  are  a  part  of  the  disburse- 
ments and  expenditure  of  the  surveyor,  and  therefore  I 
think  the  magistrates  had  jurisdiction;  and  that  being  the 
case,  the  certiorari  is  taken  away.  But  it  is  said  that,  as 
certain  law  expenses  are  specified  in  the  65th  section  to 
be  allowed  to  the  surveyor  in  certain  cases,  no  other  law 
expenses  are  to  be  allowed.  The  surveyor  may,  however, 
in  the  performance  of  his  duty,  incur  very  serious  expenses 
besides  those,  and  it  would  be  very  hard  upon  him  if  he 
were  not  allowed  to  charge  them  in  his  account. 

Taunton,  J. — By  the  48th  section,  the  surveyor  of  the 
highways  is  to  keep  a  book  in  which  he  is  to  enter  an 
account  of  all  such  money  as  shall  have  come  to  his  hands, 
and  to  whom  and  on  what  occasion  he  has  paid  or  applied 
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the  same.     The  statute  then  goes  on  to  say,  that  the  book         1834. 
shall  be  produced  at  a  vestry  or  other  public  meeting  of 
the  inhabitants,  and  that,  after  the  book  shall  have  been  so  v. 

produced,  he  shall  take  it  to  a  justice  of  the  peace,  and  Fowlek. 
verify  it  upon  oath,  if  required.  That  is,  the  justice  may 
administer  an  oath  to  the  surveyor  that  the  items  are 
correct  in  point  of  fact.  The  statute  then  goes  on  to  say, 
"  and  such  justice  may  allow  such  account  if  he  finds  it 
just,  or  postpone  it  until  such  special  sessions,  if  he  rind 
cause  for  so  doing,  in  which  case  it  may  be  settled  and 
allowed  at  such  special  sessions."  Therefore,  there  is  first 
given  a  power  to  a  single  justice  to  allow  the  account,  if 
he  thinks  it  just,  or  to  postpone  it  to  the  special  sessions, — 
at  his  discretion.  If  he  does  postpone  it,  there  is  also 
power  to  the  justices  at  the  special  sessions  to  allow  the 
account.  We  are  now  on  a  question  of  jurisdiction. 
Surely  the  magistrates  had  jurisdiction  to  allow  this  ac- 
count, if  they  thought  it  just.  It  by  no  means  follows  that, 
because  the  magistrates  have  allowed  what  they  ought  to 
have  disallowed,  therefore  they  acted  without  jurisdiction. 
It  struck  me  very  forcibly  at  one  time,  that  the  65th  section 
confined  the  law  expeuses  to  be  allowed  to  the  surveyor  to 
such  as  were  mentioned  in  that  section ;  but  upon  further 
consideration,  I  think  that  this  would  be  much  too  narrow 
a  construction  of  the  act. 

Williams,  J. — I  am  of  the  same  opinion.  It  seemed 
to  me  that  the  counsel  in  support  of  the  rule  were  driven 
to  contend  that,  although  the  bulk  of  the  bill  was  matter 
over  which  the  magistrates  had  jurisdiction,  yet,  if  there 
was  one  item  over  which  the  magistrates  had  not  jurisdic- 
tion! the  certiorari  was  not  taken  away  ;  and  in  answer  to 
my  question,  Mr.  Temple  cited  a  case  in  which  it  was 
held,  that  where  counts  on  the  30th  Geo,  2,  c.  24,  sec.  20, 
which  prohibits  the  obtaining  of  money  by  false  pretences 
and  takes  away  the  certiorari  from  the  court  of  quarter 
sessions,  were  joined  with  counts  on  a  conspiracy  at  com- 
mon law  to  obtain  money  on  false  pretences,  the  certiorari 
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1834.         was  not  taken  away.     Now,  assuming  that   that  case  » 
ThaKixo      applicable,  there  Still   remains  the  question  whether  tbese 
v.  items  were  within  the  jurisdiction  of  the   magistrates.    I 

confess  I  have  very  considerable  doubts  on  this  subject; 
but,  however,  on  the  whole,  1  incline  to  think  that  the  jus- 
tices had  jurisdiction.  I  am  not  inclined  to  let  loose  the 
power  of  issuing  a  certiorari. 


Rule  discharged  without  costs. 


If  a  vendee, 
after  discover- 
ing the  sale  to 
be  fraudulent, 
deals  with  the 
property  as  hit 

recover  the 
purchase  mo- 
ney, upon  sub- 
sequently de- 
lecting further 


Campbell  v.  Fleeming  and  Jones. 

ASSUMPSIT  for  money  had  and  received.  Judgment 
against  Jones  by  nil  dicit.  Fleeming  pleaded  the  general 
issue.  At  the  trial  at  Guildhall,  before  Lord  Denman,  C.  J., 
at  the  sittings  after  last  Hilary  term,  it  appeared  as  follows: 
In  1 824,  Colonel  Campbell,  the  plaintiff,  induced  by  a 
prospectus  shewn  to  him  by  Stewart,  the  agent  of  Jones, 
purchased  100  shares  in  the  St.  Agnes  Mining  Association, 
at  Ml.  a  share.  The  prospectus  contained  a  statement  that 
50,000/.  had  been  raised.  It  enumerated  the  mines  pur- 
chased ;  set  forth  the  power  of  the  engines,  the  discovery  of 
new  lodes  of  ore,  and  the  raising  and  stamping  of  large 
quantities  of  tin;  and  slated  that  if  the  purchaser  preferred 
a  certain  interest  to  the  chance  of  the  produce  of  the  mines, 
he  might  be  insured  8  per  cent.  Colonel  Campbell  was 
assured  also,  previously  to  the  purchase,  that  the  shares  be* 
longed  to  Mr.  Alderman  B.  of  N.,  whose  daughter  was 
about  to  be  married,  and  that  he  wished  to  sell  the  shares, 
as  he  wanted  the  money  for  the  marriage  portion.  This 
was  a  gross  deception  practised  by  Jones,  and  to  which,  at 
it  was  alleged,  Fleeming  was  also  a  party.  The  statement 
contained  in  the  prospectus  was  almost  entirely  false.  The 
shares  sold  to  Colonel  Campbell  belonged  to  Jones,  and  not 
to  Alderman  B.,  and  Jones  and  Fleeming  were  the  only  pro* 
twteUn*  or  ^e  %\.  tvjjw* 'Wwaw^  Association. 
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In  1823,  Colonel  Campbell,  after  discovering  the  false- 
hood of  these  representations,  entered  into  an  arrangement 
with  Jones  that  Jones  should  assign  to  him  certain  other 
shares  in  the  St.  Agnes  Mining  Association,  receiving 
1500/. 

In  1824  another  company  was  formed,  called  the  Ty- 
warnhaile  Mining  Association,  of  which  Colonel  Campbell 
was  a  director;  and  this  company  purchased  the  whole  of 
the  shares  and  effects  of  the  St.  Agues  Mining  Association, 
paying  Joties,  in  consequence  of  that  arrangement,  5000L 
for  his  interest. 

It  appeared,  however,  that  at  the  period  when  Colonel 
Campbell  purchased  the  shares  in  the  St.  Agnes  Mining  As- 
sociation, it  was  represented  to  him  that  that  Company  had 
expended  50,000/.,  when  in  fact  they  had  expended  only 
about  5000/.;  and  that  Colonel  Campbell  was  not  aware  of 
this  particular  misrepresentation  until  after  the  arrangement 
with  Jones,  and  the  formatiou  of  the  Tywarnhaile  Mining 
Association.  It  was  contended  by  Sir  James  Scarlett,  who 
was  counsel  for  the  defendant,  that  the  plaintiff  ought  to  be 
nonsuited,  since,  by  making  the  arrangement  with  Jones,  and 
entering  into  the  Tywarnhaile  Mining  Association,  and  as  a 
shareholder  of  that  company  purchasing  the  shares  of  the 
St.  Agnes  Mining  Association,  after  he  was  aware  of  the 
deception  that  had  been  practised,  he  adopted  the  original 
contract,  and  could  not  therefore  now  treat  it  as  void. 

The  Chief  Justice  was  of  opinion  that  this  objection  to 
the  plaintiff's  right  to  recover  was  fatal,  and  directed  him  to 
be  nonsuited* 


1834. 


Campbell 

v, 
Fleemino 
and  Jones* 


F.  Pollock  now  moved  for  a  rule  nisi  to  set  aside  the 
sonsuit,  and  for  a  new  trial.  The  point  on  which  the  non- 
suit proceeded  was  a  question  for  the  jury.  The  conduct 
of  the  defendants  was  proved  to  be  fraudulent,  and  the  result 
of  the  evidence  for  the  defendants  was,  that  the  plaintiff  had 
dealt  with  the  shares  after  he  had  discovered  that  the  trans- 
action was  a  bubble.  It  should  have  been  left  to  the  jury 
to  say,  whether  the  conduct  of  Colonel  Campbell  was  such 
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as  to  prevent  bis  maintaining  this  action.  The  plaintiff  w« 
at  liberty  to  repudiate  the  contract  for  the  shares  if  it  was  a 
fraud.  [Parke,  J.  He  actually  adopts  it  by  the  agreement 
in  1824.]  A  party  cannot  adopt  a  fraud.  It  ia  matter  out  of 
which  no  contract  can  arise.  No  conduct  of  the  plaintiff'* 
could  be  construed  into  an  adoption  of  the  contract,  unless 
be  hndfuli  knowledge  of  all  the  circumstances  of  the  case; 
and  this,  it  appears,  was  not  the  case  here,  as  the  plaintiff, 
when  dealing  with  the  property,  was  ignorant  of  one  act  of 
fraud.  This  is  different  from  a  case  of  mere  misrepre- 
sentation. The  parties  here  might  have  been  indicted  for  a 
conspiracy.  If  the  basis  of  the  whole  transaction  was  a 
criminal  act,  no  contract  could  arise  out  of  it,  and  no  act  of 
the  plaintiff  under  it  could  transform  it  into  a  valid  contract 


Littledale,  J. — I  think  the  nonsuit  is  right.  There 
was,  no  doubt,  a  gross  fraud  practised  on  the  plaintiff  in  the 
first  instance.  He  might  then  have  brought  his  action. 
But  after  he  became  acquainted  with  the  fraud  he  deals  with 
the  shares  as  shares  purchased  by  him.  He  cannot  after 
this  repudiate  the  contract  for  the  purchase  of  those  shares, 
although  he  was  not  at  that  time  so  fully  acquainted  as  he 
was  afterwards,  of  the  fraud  practised  upon  him. 

Parke,  J. — I  am  entirely  of  the  same  opinion.  The 
case  was  on  a  former  occasion  sent  for  a  new  trial,  on  the 
ground  that  the  plaintiff  had  subsequently  adopted  the  con- 
tract. The  principle  of  law  is  clear.  If  there  is  a  contract 
made  between  two  parties,  and  one  of  them  is  guilty  of  fraud 
in  respect  of  the  contract,  the  other  has  the  election  of  repu- 
diating the  contract.  Fraud  gives  the  party  upon  whom  it 
is  practised  the  right  of  election.  It  does  not  do  more.  In 
this  case  it  is  clear  to  me  that  the  plaintiff  knew  of  the 
fraud,  and  that  he  was  acquainted  with  every  thing  relating 
to  the  St.  Agnes  Mining  Association. 


Pattf.son,  J, — No  contract  can  arise  out  of  a  fraud, 
■*hA  a  surt.  \o  «aS(wt«  &  to»><iutaat  contract  cannot  be  sus- 
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tained.  If  an  action  had  been  brought  by  the  defendants 
against  Colonel  Campbell  for  the  price  of  the  shares  sold  to 
him,  it  would  not  have  been  maintainable.  In  this  case  the 
plaintiff  seeks  to  recover  the  price  of  certain  shares,  on  the 
ground  that  the  contract  for  the  shares  was  fraudulent,  and 
therefore  void.  To  entitle  the  plaintiff  to  sustain  this 
action,  it  should  have  been  brought  as  soon  as  he  discovered 
the  fraud  practised  upon  him ;  but  instead  of  doing  so,  he 
deals  with  the  very  thing  which  he  now  says  he  never  had 
any  right  to.  Long  afterwards  the  plaintiff  discovers  some 
other  circumstances  of  fraud,  and  for  that  reason  concludes 
he  has  a  right  to  have  the  price  of  the  original  shares  re- 
turned to  him.  These  circumstances  which  the  plaintiff 
has  since  discovered  are  a  part  of  the  original  fraud,  which 
he  has  by  his  acts  adopted,  and  therefore  can  give  him  no 
right  to  recover. 
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Campbell 

v. 
Fleemikg 
and  Jones. 


Lord  Denman,  C.  J. — I  acted  on  the  principle  which 
has  been  stated  so  clearly  by  the  rest  of  the  Court. 

Rule  refused. 


Doe,  on  the  demise  of  Benjamin  Hornby,  v.  Glenn. 

JUECTMENT  for  a  messuage  near  the  city  of  York, 
tried  before  Taunton,  J.,  at  the  York  spring  assizes,  1834. 

The  defendant,  by  indenture,  demised  to  Preston  Hornby 
the  messuage  in  question  for  fourteen  years,  from  6th 
April,  1829,  at  34/.,  payable  half-yearly. 

15th  November,  1833,  P.  Hornby  died,  in  embarrassed 
circumstances.  The  defendant  went  upon  the  premises  to 
obtain  payment  of  October  rent.  He  found  the  widow  of 
P.Hornby  and  the  lessor  of  the  plaintiff  upon  the  premises ; 
and  it  was  agreed  between  them  that  the  defendant  should 
forego  the  half-year's  rent,  and  have  immediate  possession* 
Under  this  arrangement  the  widow  gave  up  the  possession 


An  executor 
de  son  tort,  to 
whom  admi- 
nistration is 
subsequently 
granted,  may 
repudiate  an 
agreement 
made  by  him 
to  surrender  a 
term  for  jenrs 
vested  in  the 
intestate* 
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to  the  defendant.  The  lessor  of  the  plaintiff  * 
took  out  letters  of  administration  to  P.  Hornby,  tendered 
the  rent,  and  brought  this  action.  The  leave  contained  ■ 
proviso  that  if  the  rent  was  unpaid  for  twenty-eight  diji, 
the  demise  should  be  void  (a).  As  the  half-year's  rent  was 
due  on  I  lib  October,  the  twenty-eight  days  expired  on  ths 
Oth  November. 

A  verdict  was,  under  the  direction  of  the  learned  judge, 
given  for  the  plaintiff,  bis  lordship  being  of  opinion  that 
the  defendant  had  not  entitled  himself  to  the  potsenioa 
under  the  clause  of  re-entry,  inasmuch  aa  the  furmxlitin 
of  the  common  law  with  respect  to  the  demand  of  rest  bad 
not  been  complied  with, — and  that  the  agreement  wins 
respect  to  the  possession  could  not  avail  the  defendant,  be- 
cause in  the  first  place  there  was  no  surrender  ha  writing!*)* 
and  because,  secondly,  the  lessor  of  the  plaintiff  bad  not, 
at  that  time,  taken  out  letters  of  administration.  His  lord- 
ship, however,  gave  the  defendant  leave  to  move  to  set  the 
verdict  aside  and  enter  a  verdict  for  himself. 

F.  Pollock  (in  Easter  term)  moved  accordingly.  There 
was  an  acquiescence  in  the  forfeiture  by  the  lessor  of  tbe 
plaintiff,  and  a  valid  agreement  by  hint  to  give  up  the  pos- 
session of  the  premises.  [Parke,  J.  At  that  time  there 
was  no  one  who  had  any  authority  to  acquiesce.]  The 
lessor  of  the  plaintiff  cannot  dispute  tbe  validity  of  the 
agreement.  In  Curtis  v.  Vernon{c)  Lord  Kenyan  held, 
that  an  executor  de  son  tort  cannot,  after  be  has  taken  out 
letters  of  administration,  treat  his  previous  acta  as  wrongful, 
and  that  by  taking  out  letters  of  administration,  he  renders 
valid  bis  previous  acts.  Lord  Kenyan  says,  "  The  case  iu 
Strange  (rf)  shews  this  matter  very  clearly;  where  the  Court 

(»)    Fide  Smith   v.  Spooner,  3  v.  Ridoul,  ibid.  S10. 
Taunt.  2*6.  (e)    3  T.  K.  587,  590;  5.  C.  in 

(*)  See  Thorn  w.  Cook,  9  Barn,  error,  3  H.  Bla.  18. 
&  Alders.  119;    Whitehead  v.  Ciif-  (<f)    Ciargfrni  v.  Bnmnt,  3  Stra. 

jord,  S  Taunt.  »18j  Doe  d.  Head  1100. 
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said,  it  would  be  extremely  bard  that  if  a  person  entitled  to 
administration  is  opposed  in  the  Ecclesiastical  Court,  and 
does  any  act  pendente  lite  to  make  himself  executor  de  son 
tort,  those  acts  should  not  be  purged  by  his  afterwards  ob- 
taining letters  of  administration ;  and  they  added,  that  the 
granting  of  administration  legalises  those  acts  w/iich  were 
tortious  at  the  time"  If  the  acts  of  the  executor  de  son  tort 
Bare  legal,  all  other  acts  in  which  lie  has  induced  other  per- 
sons to  concur  with  him  ought  also  to  be  legal.  [Parke,  J. 
There  are  two  cases  on  the  subject ;  the  one  decided  by 
Lord  Holt  (a),  and  the  other  determined  about  five  or  six 
years  ago  (6).  All  acts  done  by  him  before  he  is  rightful 
administrator,  are  void  when  he  obtains  a  new  title  by  letters 
of  administration.]  The  defendant  entered  upon  the  pre- 
mises to  demand  the  rent.  He  ought  not  to  be  prejudiced 
by  this  arrangement.  [Parke,  J.  If  he  had  demanded  the 
rent  on  the  twenty-eighth  day,  at  the  principal  door  of  the 
dwelling-house,  his  title  would  have  been  good.]  (c) 
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Dob 
.4. 

HOB* BY 

V, 

Glenn. 


By  the  Court  (d)— 


Rule  refused. 


(a)  Parker  v.  Kelt,  1  Ld.  Rayra. 
061. 

(b)  Mountjord  v.  Gibson,  4  East, 
441. 


(c)  Vide  Co.  Litt.  201  b,  202  a ; 
2  Tho.  Co.  Litt.  91,  93. 

{d)  Lord  Denman,  C.  J.,  Utile- 
dale,  J.,  Parke,  J.,  and  PatUson,J. 


Wardroper  i?.  Richardson. 

Jl  LA  TT,  in  Easter  term  last,  moved  for  a  rule  nisi  calling 
upon  the  plaiutifT's  attorney  or  agent  to  produce  the  record 
and  postea  before  the  Mayor  of  Colchester,  before  whom 
this  cause  had  been  tried  by  writ  of  trial,  that  he  might  cer- 
tify thereon  to  deprive  the  plaiutiff  of  his  costs,  less  than 
forty  shillings  damages  having  been  recovered.  By  43  Eliz. 
c.6(e),  it  is  enacted,  "that  if  upon  any  action  personal  to  be 

(e)  Sect.  2. 
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brought  in  any  of  Her  majesty's  Courts  at  Westminster,  no 
being  for  any  title  or  interest  of  lands,  nor  concerning  tfaf 
freehold  or  inheritance  of  any  lands,  nor  for  any  battery,—! 
Ricbammv.  Bha]|  appear  to  the  judges  for  the  same  court,  and  is  sign* 
fied  or  set  down  by  the  justices  before  whom  the  mum 
shall  be  tried,  that  the  debt  or  damages  to  be  recorerec 
therein  in  the  same  court  shall  not  amount  to  the  sum  oi 
forty  shillings  or  above,  that  in  every  such  case  (a)  mc 
judges  and  justices,  before  whom  any  such  action  shall  bt 
pursued,  shall  not  award  for  costs  to  the  party  plaintiff  ini 
greater  or  more  costs  than  the  sum  of  the  debt  or  damages  w 
recovered  shall  amount  unto,  but  less,  at  their  discretions." 
The  case  was  sent  by  this  Court  for  trial  pursuant  to  3  & 
4  Will.  4,  c.  42,  s.  17.  It  is  therefore  "  an  action  brought 
in  one  of  the  Courts  at  Westminster."  [IMtIedale,J.  The 
words  "judges  and  justices"  must  meau  the  judges  and 
justices  of  the  Courts  at  Westminster.  Parke,  J.  It  wsi 
not  intended,  by  the  act  of  3  &  4  Will.  4,  to  give  this  power 
to  persons  to  whom  causes  are  sent  by  writ  of  trial.  There 
was  once  a  clause  in  the  bill  to  enable  them  to  certify,  but 
it  was  struck  out.]  Foxall  v.  Banks{b)  shews  that  it  ii 
not  too  late  to  make  this  application ;  and  the  Court  must 
hold  that  the  statute  of  Elizabeth  applies  to  this  case,— 
otherwise  the  operation  of  that  statute  must  be  limited  to 
causes  tried  before  a  judge  of  the  court  out  of  which  the 
record  proceeded. 

Lord  Denman,  C.  J.— We  think  the  statute  of  Elizabeth 
does  not  reach  this  case. 

The  other  judges  concurred. 


(a)  Although  the  plaintiff  could       »■  Nuttall,10  Barn.&Cres><*.4! 
lot  bate  sued  elsewhere;  Wright         (6)  S  Bam.  &  Alders.  536. 
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Lord  Middleton  and  others  v.  Lambert. 

J-JEBT  for  tolls  for  the  passing  of  carts  laden  with  beer,  on  gy  ancient 
Slst  May  and  23d  June,  1830,  and  of  sheep  on  2Sd  June,  charters,  the 
1830.     Plea :  nil  debet.  sehed  oftoll- 

At  the  trial  before  Alderson,  J.,  at  the  York  spring  as-  traver8f» 

.  granted  to  a 

sizes,  1832,  a  verdict  was  found  for  the  plaintiffs  in  respect  dean  and 
of  the  tolls  claimed  for  the  passage  of  the  carts,  and  for  JhemsdveT 
the  defendant  in  respect  of  the  tolls  for  the  passage  of  the  and  their  free- 
sheep, — subject  to  a  special  case,  stating  in  effect  as  follows :  other  men 

The  plaintiffs,  as  lessees  under  the  Duchy  of  Lancaster,  that  the? 

.  should  be  quit 

are  entitled  to  tolls   at  Boroughbridge,  payable  as  toll-  of  toll:— Held, 

traverse.     They  proved  (as  in  Lord  Pelham  v.  Pickers-  fjj^0^ 
gill  (a),)  that  the  tolls  had  belonged  by  prescription  to  the  makes  beer  for 
manor  of  Bure  (of  which  the  borough  of  Boroughbridge  Jn^rolioTden6" 
was  parcel), — and  that  the  manor  had  belonged  to  the  crown  by  him  of  the 
at  the  time  of  the  Conquest,  and  had  continued  to  belong  chapter,  and 

to  the  crown  and  the  duchy  of  Lancaster  respectively,  down  within  the 

,  ,m      i  .        ,•        ji  •       liberty  of  the 

to  the  reign  of  Charles  1,  who  aliened  the  manor,  reserving  Church, 
the  tolls.  thwu^l?ut 

which  the 

The  defendant  did  not  deny  the  general  right  of  the  Dean  and 
plaintiffs,  but  he  claimed  a  special  exemption  in  himself  gegg^j^cl 

from  the  liability  to  pay  these  tolls ;  in  support  of  which  tion  by  virtue 
...  .  ,  iiA  •  /•  of  the  charters 

claim  he  gave  in  evidence  several  charters ;  and  first,  granted  to 

33  Edw.  1,  inspeximus  and  confirmation  of  a  charter  of  them,  is  ex- 
empt from  the 
Hen.  3,  inspecting  and  confirming  a  charter  of  Hen.  1.  payment  of 

The  charter  of  Hen.  I  commenced  by  a  clause  by  which  i(fs  l^iifiea 
the  king  granted  and  confirmed  (b)  the  possessions,  and  with  such 
dignities,  and  customs  of  the  liberty  (c)  which  the  Church      a* fortiori 

(a)  1  T.  R.  660.  confirmo."  JfJJj  JJ~Et 

(6)  By  the  words  "concedo  et  (c)  "Libertatis  consuetudines."  of  tolls  in 

respect  of 
sheep,  part  of  his  farming  stock  on  his  copyhold,  going  to  a  fair  to  be  sold. 
Whether,  if  one  of  the  ecclesiastical  fcoflfy  had  claimed  to  be  free  from  toll  in  respect  of' 
merchandize,  the  charter  would  have  been  held  to  give  to  him  such  an  immunity,  quare. 

9  The  defendant  had  a  chattel  interest  in  the  manor,  and  was  stated  to  be  seised  of  a  copy- 
hold within  the  manor,  though  in  what  manner  that  copyhold  was  protected  from  merger  (as  the 
legal  effect  of  the  uniting  of  the  two  estates)  does  not  appear. 
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1834.         of  Yotk  had,  in  the  manner  thereunder  written.     Below 
there  was  a  clause  which  granted  to  the  Canons,  in  their 
■    houses  and  in  their  lands  (inter  alia),  freedom  from  toll  (a), 
1     and  all  the  same  customs  of  honor  and  liberty  which  the 
king  himself  had  in  his  lands,  and  which  the  Archbishop 
held  from  the  king. 

The  charter  of  Hen.  3  contain*  a  grant  to  the  Church  of 
York,  "  that  the  Dean  and  Chapter,  and  all  the  Canons 
and  their  successors,  and  all  their  men  feontm  homiaet 
unwerri)  should  be  quit  of  toll  and  of  other  matters  (theo- 
lonio,  tallagio,  passagio,  pedagio,  lastagio,  stallagio,  fayda- 
gio,  wardagio,  Etc.),  in  city  and  borough,  in  fain  and  mar- 
kets, in  the  passage  of  bridges  and  ports  of  the  aea,  anil 
m  all  places  throughout  the  whole  of  England,  Ireland  and 
Wales,  and  all  the  king's  lands  and  waters  (»). 

The  defendant  next  proved  certain  proceedings  in  quo 
warranto  before  the  justices  in  eyre  in  3  Edw.  3,  by  which 
the  Dean  and  Chapter  of  the  Church  of  St.  Peter,  York, 
were  summoned  to  answer  by  what  authority  they  claimed 
various  liberties  particularly  specified  therein.  The  Dean 
and  Chapter,  in  their  plea,  set  out  various  clauses  from  the 
charter  of  Hen.  .'J,  and  confirmations  thereof,  and  further 
set  out  a  clause  in  a  charter  of  Edw.  S,  which  they  bring 
into  court.  In  that  clause  the  king  recites  that  it  had  been 
asserted  and  pretended  that  the  liberties  and  immunities 
(quietancia?)  of  the  Church  of  York  did  not  extend  to  the 
freeholders  (c)  (libere  tenentibus)  of  the  Dean  and  Chap- 
ter, but  was  confined  to  their  villeins ;  and  be  therefore,  to 

(a)  See  Cowell  Inlerp.  Toll.  hold  for  jean,  or  even  at  will,  witb- 

(*)  In  civitaie  etburgo,  in  Tons  out  having  a  freehold  inthe  property 

et  nundinis,  So  transitu  pontium  ct  „,  held,  it  was  not  true,  e  conveno, 

maris  portuum,  et  in  omnibus &c.  [hat  all/ree  tenant*  (i.e.  freemen- 

(<■)  At  no  man  could  be  a  free-  tenants,  liberi  tenentes)  were  aim 

holder<libei*  teoens)  who  Was  not  _/we*oUer»  (liber*  tenente*).    But 

a  freeman  (liber  homo),  all  Jree-  „t  the  time  when  an  occupier  for 

holder*  were   necessarily  freemen  years  or  at  will  was  not  regarded 

standing  in  the  relaiion  of  tenants,  u  B  tenant,  the  distinction  would 

or  Jrte  taumtt ;  but  as  a  freeman  not  exist;   nor  since  that  period 

might,  even  at.  a  very  enrtj  period,  has  it  always  been  attended  m. 
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remove  the  ambiguity  and  to  provide  for  the  security  in 
that  behalf  of  the  Dean  and  Chapter,  and  their  men  and 
freeholders,  conceded  and  declared  that  the  aforesaid 
liberties  and  immunities  should  be  understood  as  well  for 
their  freeholders  as  for  their  other  men  (caeteris  hominibus 
suis),  and  that  the  Dean  and  Chapter  should  for  ever  use 
and  enjoy  all  the  aforesaid  liberties  and  immunities,  as  well 
for  their  freeholders  as  for  the  rest  of  their  men.  This 
record,  after  reciting  a  confirmation  by  Edw.  3  of  the  afore- 
said liberties,  concludes  with  the  king's  writ  for  their 
allowance  (a). 

The  defendant  further  shewed  that  the  above  charters 
were  further  confirmed  by  two  charters  of  3  and  7  Ric.  3; 
and  it  is  admitted  for  the  purpose  of  this  cause  that  the 
right  to  the  tolls  was  in  the  crown,  jure  coron<e,  until  after 
the  date  of  this  last  charter. 

The  several  charters  above  mentioned  were  accepted  by 
the  Dean  and  Chapter,  who  have  constantly  exercised  the 
jurisdiction  (6)  granted  to  them  by  those  charters  within  the 
liberty  of  St.  Peter  of  York,  and  they  have  been  accustomed 
for  many  years  back  to  grant  to  the  tenants  of  the  liberty 
what  are  called  charters  of  exemption,  one  of  which  the 
defendant  had  at  the  time  when  the  tolls  were  demanded  of 
him.  It  recited  that  by  custom  and  by  charters,  and  by 
acts  of  parliament,  the  Dean  and  Chapter  of  St.  Peter's, 
York,  and  the  men  and  tenants,  and  eJl  other  the  inhabit- 
ants within  the  liberty  of  the  Dean  and  Chapter,  had  and 
enjoyed  several  remarkable  privileges  and  immunities,  and 
were  acquitted  of  and  from  payment  of  all  and  all  manner 
of  tolls,  tonnage,  pontage,  murage,  pedage,  lastage,  and 
stallage  whatsoever,  in  all  fairs  and  markets  within  the 
realm  of  England,  Ireland,  and  Wales.  It  then  certified  thaf 
William  Lambert  (the  defendant)  of  Hslparby,  common 
brewer,  was  an  inhabitant  within  the  liberty  of  the  said 


(a)  See  the  form,  Mann.  Exch. 
Pract.,  Revenue  Branch,  348. 
(*)   The  special  case  set  out 


parts  of  the  charter  granting  juris- 
diction, but  not  bearing  upon  the 
question  of  mmunityjrom  tolL 
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183*.        Dean  and  Chapter,  and  wai  to  have  and  enjoy  the  bcnefi 

^""™^      of  a"  franchises  and  privilege!  within  the  said  chartert  cos 

Middletox    tained  to  the  men  and  tenants  of  the  said  liberty  appertain 

and  others     mg(  >nij  ^g  to  oe  toll-free  in  all  places  in  England,  &c 

Lumbirt.     The  defendant  has  resided  for  many  years  at  Helparby,  i. 

the  county  of  York,  in  which  place  the  Dean  and  Cbaple 

had  various  possessions  at  the  time  when  Domesday  Bool 

was  compiled ;  as  appeared  by  that  document. 

Helparby  is  a  manor  within  the  liberty  of  St.  Peter,  sot 
parcel  of  the  possessions  of  the  Dean  and  Chapter.  Thi 
inhabitants  of  Helparby  attend  at  the  quarter  sessions  hek 
for  the  liberty  of  St,  Peter,  to  serve  on  juries  there.  Tb< 
constable  attends  there.  The  surveyors  of  highways  foi 
Helparby  are  appointed,  and  public-houses  licensed,  there 
All  the  land  in  Helparby  is  copyhold  of  the  manor(a).  Tin 
defendant  is  lessee,  for  twenty-one  years,  of  the  manor 
under  the  Dean  and  Chapter.  He  has  resided  for  several 
years  in  bis  own  house,  which  is  built  on  copyhold  lind 
parcel  of  the  manor,  and  he  occupies  140  acres  of  land,  his 
own  estate,  both  arable  and  pasture,  within,  and  copyhold 
of  inheritance  of,  the  said  manor.  He  has  also  carried  on 
very  considerable  business,  as  a  brewer,  on  the  premises  so 
occupied  by  him ;  and  during  such  his  occupation  two  ol 
his  carts  laden  with  ale,  brewed  by  him  at  a  common  brtietr 
for  sale,  and  half  a  score  of  sheep,  being  a  part  of  his  farm- 
ing stock,  passed  over  the  bridge  at  Borough  bridge.  Toll 
was  demanded  as  usual,  but  the  defendant  refused  to  pay  it. 
The  sheep  were  in  charge  of  the  defendant's  servant,  going 
to  the  fair  at  Borough  bridge.  The  cart  and  horses  were 
also  driven  by  the  defendant's  servant;  and  by  his  orders 
one  of  the  carts  passed  over  the  bridge  on  a  day  which 
was  neither  a  fair  nor  a  market  day. 

The  question  for  the  Court  is,  whether  the  plaintiffs  are 
entitled  to  toll  in  respect  of  the  passage  of  the  two  carts 
laden  with  ale,  or  of  either  of  them,  or  of  the  sheep. 

(a)  There  is  of  coarse  freehold  try,  as  otherwise  the  manor  would 
tenemental  W4  within  the  teigm-     he  eitinct.  5  Hun.  ft  By].  »*(*)■ 
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This  case  was  fully  argued  in  last  Trinity  term,  by 
Starkie  for  the  plaintiffs,  and  Coltman  for  the  defendant, 
before  Denman,  C.  J.,  Taunton,  J.,  and  Patteson,  J. 

The  Court  took  time  to  consider,  and  in  Easter  term 

Lord  Desman,  C.  J.,  delivered  the  judgment  of  the 
Court.  (After  stating  the  most  material  facts  of  the  case, 
his  lordship  proceeded  as  follows :) 

Looking  at  the  mere  words  of  these  documents,  without 
more,  the  defendant's  claim  to  exemption  would  seem  to 
be  distinctly  made  out.  King  Henry  5,  (in  whom  at  the 
time  the  right  to  this  toll  was,  and  who  was  therefore  com- 
petent to  discharge  it,)  grants  an  exemption  from  this  and 
all  other  toll  to  all  the  men  of  the  Dean  and  Chapter,  of 
whom  the  defendant  is  one.  Difficulties,  however,  and 
very  great  ones,  occur  in  the  consideration  of  this  subject. 
We  are  called  on  to  put  a  legal  construction  upon  charters 
of  great  antiquity,  upon  a  question  which,  in  modern  times, 
does  not  appear  to  have  been  discussed,  and  upon  which  the 
authorities  (most  of  them  of  very  remote  date)  are  not  con* 
sistent.  For  the  defendant  it  has  been  contended,  that  a 
grant  of  exemption  of  this  sort,  made  to  ecclesiastical  per- 
sons, could  only  enure  to  their  benefit  when  the  articles 
were  conveyed  for  the  necessary  sustenance  of  their  houses, 
or  the  cultivation  of  their  land,  and  not  for  the  purpose  of 
carrying  on  trade  or  merchandize.  It  also  has  been  endea- 
voured to  be  shewn,  that  these  men  of  the  Dean  and  Chapter 
must  be  privileged  to  the  same  limited  extent,  and  in  the 
same  manner,  as  tenants  in  ancient  demesne,  of  whom  Cuke 
declares  (a)  that  they  "  shall  pay  no  toll,  because  at  the 
beginning,  by  their  tenure,  they  applied  themselves  to  the 
manurance  and  husbandry  of  the  king's  demesnes,  and 
therefore  for  those  lands  so  holden,  and  all  that  came  and 
arose  thereupon,  they  had  the  said  privilege  (A);  but  if  such 
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(a)  2  Inst.  221. 

(6)  As  to  these  tenants,  vide 

VOL.  III. 


3  Mann.  &  Ry\.  140,  230  n.,  240, 
248,  250,  336. 

3  M 
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IBM.  n  tenant  be  a  common  merchant,  for  the  buying  and  tatling 
v-"^^fc/  of  wares  and  merchandizes  that  arise  not  upon  the  mauor- 
Middlitu*  ance  or  husbandry  of  those  lands,  he  shall  not  have  the  pri- 
and  othcn  vilege  for  them,  because  they  are  out  of  the  reason  of  tb( 
I,*«*i»t.  privilege  of  ancient  demesne,  and  the  tenant  in  ancient 
demesne  ought  to  be  rather  a  husbandman  than  a  merchant, 
and  so  the  books  are  to  be  intended."  And  for  this  he 
gives  the  words  of  an  ancient  record  (a),  which  is  directly  is 
point.  To  the  same  effect  also  are  Uro.  Abr.  tit.  Toll, 
pi.  I  (6) ;  y  Hen.  6,  25  (c) ;  Bat.  Abr.  tit  Fairs  and  Mar- 
kets, (D.)(cf)i  Vin.  Abr.  tit.  Toll,  (£.)(<);  and  Com.  Dig. 
tit.  Toll,  (G.).  On  the  other  hand,  Fitzherbert  if)  is  of 
a  contrary  opinion,  and  says,  that  tenants  in  ancient  demesne, 
shall  be  quit  of  toll  for  their  goods  and  chattels  which  they 
merchandize  with  others,  as  well  as  for  their  other  goods, 
for  the  writ  is  general,  pro  bonis  et  rebus  suis.  For  tins 
doctrine  be  relies  on  the  Year  Book,  ?  Hen.  4, 44(g).  Bat 
this  book,  it  is  clear,  he  misunderstood.  To  a  declaration 
in  that  case,  for  selling  beasts  at  a  market  and  fair  withoul 
paying  toll,  the  defendant  pleaded  that  he  was  a  tenant  in 
ancient  demesne,  and  that  all  those  hare  been  free  to  bay 
and  sell  beasts  for  manuring  their  lands,  &c.  without  toll, 
time  out  of  inind,  and  that  he  bought  at  fairs,  and  some  be 
used  for  manuring  his  land,  and  some  he  put  to  pasture  to 
make  them  fat  and  more  fit  for  sale,  (pur  euz  faire  grass  & 
pluis  able  a  vendre,)  and  some  time  after  sold  them  at  a  fair. 
The  plaintiff  offered  to  aver  that  he  bought  the  beasts  to 
sell  them,  and  that  he  sold  them  ut  supra.  The  defendant 
demurred,  and  the  opinion  of  the  Court  being  against  him 
(the  plaintiff,)  he  became  nonsuit.  Now  here,  there  was 
no  claim  by  the  defendant  to  be  quit  of  toll  for  all  mer- 
chandize, but  for  beasts  only  bought  and  sold  for  the  culti* 

(«)  !i.  14  £.  1.  coram  rege,  rot.  (d)  Stb  Sf  6ih  ed.  vol.  lii.  113. 

41,  Devon.  (t)  SO  Vin.  Abr.  29*. 

{*)  Citing  9  H.  6,  fo.  95.  (/)  Nature  Brevium,  !S8. 

(0   By  all  the  justices,  T.  9  H.  (g)  The  Wtdneitmryimd  Dw% 

6,  fo.  25,  pi.  90.  Toiicatc,  P.  7  fl.4,  fo.«,pl.ll. 


CASES  IK  THE  KING  S  BENCH. 

ration  of  his  lands ;  and  the  opinion  of  the  Court  only  was, 
that  the  circumstance  of  the  defendant's  selling  the  beast 
again,  after  he  had  fattened  them  on  his  land,  was  not  to  be 
deemed  merchandizing;  and  this  view  Lord  Hale,  in  his 
nq(e  to  Fitzherbert,  appears  to  have  taken,  for  he  adds, 
"  So  that  it  seems  for  things  bought  for  their  sustenance  in 
manuring  their  lands  or  concerning  husbandry,  they  are  dis- 
charge^, and  not  for  merchandize,  and  the  merchandize  of 
them  is  different  from  other  merchandize"  (a). 

£$Ut  we  are  not  called  upon  in  this  instance  to  decide,  in 
this  conflict  of  authorities,  what  the  privileges  of  a  tenant 
in  ancient  demesne  may  be,  because  the  defendant  does  not 
claim  in  that  character.  The  privileges  of  a  tenant  in  an- 
f^ent  demesne  rest  on  the  custom  of  the  realm, — the  claim 
qf  the  present  defendant,  on  the  king's  express  grant  by 
p barter;  and  if  the  words  of  the  grant  be  plain,  there  is  no 
pccasipu  to  resort  to  doubtful  analogy  for  explanation.  For 
the  same  reason  it  does  not  appear  to  us  to  be  necessary  to 
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(<0  This  statement  of  '  The 
Wednesbury  and  Dudley  Toll  case,' 
appears  to  be  taken  not  from  the 
¥ear  Book  at  large,  but  from  one 
pf  the  numerous  inaccurate  notes 
in  the  English  editions  pf  F.  N.  B. 
In  the  Book  at  large  the  replication 
runs  thus :  "  Nous  vous  diomus  que 
estes  common  mar  chant,  et  uses  pur 
achater  et  vender  beasts  in  fayres 
et  markets  avantdits ;  et  voillomus 
averrer  que  vous  achatastes  les  boefs 
pur  eux  revender,  et  six  boefs  ven- 
dastes  alfayre  en  le  feast  d'Ascen- 
cion,  come  nous  avomus  counta.ft 
"  We  say  that  you  are  a  common 
merchant,  and  are  accustomed  to 
buy  and  sell  beasts  in  fairs  and  mar- 
kets; and  we  aver  that  you  bought 
the  oxen  to  resell  them,  and  that 
you  sold  six  oxen  in  the  fair  at  the 
feast  of  Ascension,  as  we  have 
declared."   To  this  replication  the 

3 


defendant  demurred,  and  obtained 
judgment,  P.  7  H.  4,  fo.  44  b. 

Fitzherbert  appears  to  have  con- 
cluded that  the  circumstance  of  the 
defendant's  being  a  common  cattle 
dealer,  who  had  bought  these  very 
beasts  for  sale,  the  truth  of  which 
was  admitted  by  the  demurrer,  did 
not  derogate  from  the  privilege. 
And  see  Statham's  Abridgment, 
Toll,  pi.  3 ;  Fitz.  Abr.  Toll,  pi.  9 ; 
Bro.  Abr.  Auncient  Demesne,  pi. 
14,  Custom,  pi.  IS,  Toll,  pi.  3. 

The  translator,  in  the  notes  to 
Fitzherbert,  appears  to  have  been 
misled  by  mistaking  the  effect  of 
the  words  "  come  nous  avomus 
count  a."  Referring  these  words 
to  the  whole  replication,  instead 
of  the  last  clause  of  it,  he  assumed 
that  the  replication  contained  no- 
thing which  had  not  been  pre- 
viously stated  in  the  declaration. 

M  2 
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decide  what  privileges  ecclesiastical  persons  in  general  br 
willi  respect  to  toll,  upon  which  judicial  opinions  have  w 
been  unanimous.  See  Com.  Dig,  tit.  Ecclesiastical  Pe 
sons,  (D.)  There  are  not  wanting  authorities  that  sue 
a  grant  as  the  present  extends  only  to  buyings  and  sellinf 
of  necessaries,  and  not  of  common  merchandize ;  2  Em 
Abr.  202,  2  Imt.  221,  Rot.  Pari.  8  Edw.  S,  n.  12,  i 
to  Panage(a).  It  should  seem,  however,  from  passages  i 
some  books,  that  the  grant  was  considered  to  be  genera 
Fin.  Abr.  Toll,  (E.)  48;  F.  V.  B.  227,  228 ;  in  which  bu 
book  are  given  forms  of  writs  in  redress  of  la;  corporation! 
to  which  charters  of  exemption  have  been  granted.  The* 
writs  recite  the  privilege  to  be  without  qualification.  Not 
though  possibly  if  tbe  claim  here  were  made  by  one  of  u» 
ecclesiastical  body  of  the  church  of  York,  there  might  b> 
good  ground  to  contend  that  the  exemption  belongs  on!; 
to  them  for  their  ecclesiastical  goods,  or  for  manuring  thei 
land,  or  for  personal  necessaries,  though  we  by  no  mean: 
say  it  would:  yet  here  the  claim  is  by  a  man  of  the  Den 
and  Chapter,  who  not  bearing  the  clerical  character,  doe 
not  seem  to  come  within  any  of  the  reasons  which  apply  ti 
a  restriction  in  the  case  of  an  ecclesiastic,  to  whose  calling 
a  trading  in  merchandize  was  repugnant,  and  therefore  not  ti 
be  encouraged  by  exemption  from  toll.  This  distinctioi 
would  certainly  be  liable  to  (he  objection,  that  the  subject 
matter  of  the  grant,  namely,  the  exemption,  would  diffei 
according  as  the  party  claiming  was  a  member  of  the  body  o 
a  tenant, — would  be  larger  in  the  case  of  the  latter  than  in  tin 
of  the  immediate  grantee.  But  as  the  words  of  the  chartei 
of  I  feu.  5  are  clear  and  unambiguous,  and  the  exemption  i; 
without  qualification,  (there  being  no  necessity  for  any  in  thi 
case  of  a  copyhold  tenant,)  we  think  that  we  cannot  in  troduct 
any  from  the  uncertain  dicta  of  even  the  most  distinguishes 

(a)  " De  hiis  que  providentur  pro  vant  inde  panagiuin  prout  decet' 

sustentacoe  cnuonicoruni  el  Inuii-  Royal  Aiuatr   to   the  Den*  m 

lie   sue,  panngium   mm   solvatur.  Chapter   of  Lincoln,    Rot,   Pari. 

Set   si  ipi  vol    famuli  sui  lucrandi  rol.  i.  391. 
studio  raercntoras  eicerceanl,  sal- 
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text-writers  on  the  ancient  common  law.     It  must  conse- 
quently comprise  as  well  the  beer  manufactured  for  sale  as 
the  sheep.     The  verdict  must  be  entered  generally  for  the    Miduleton 
defendant.  and  othere 

Postea  to  the  defendant.  Lambebt. 


WoOLWAY  V.  ROWE. 

.TRESPASS  quare  clausum   fregit.     Plea:    the    general  Declarations 
issue.     The  cause  was  tried  before  Bosanquel,  J.,  at  the  owner  Jf  an 

last  assizes  for  the  county  of  Devon.     The  question  be-  estate  against 

•  •  .1        i       ,  •    mv  i       •  i   c  i  ms  own  lnter" 

tween  the  parties  was,  whether  the  plaintiff  was  the  rightful  est,  are  ad  mis- 
owner  of  a  piece  of  land  adjoining  his  estate,  consisting  of  j    e  in  ev.'"  fc 
r  jo  '  o        dence  against 

about  100  acres,  and  called  Scorrell  Down,  or  whether  it  his  vendee, 
was,  as  the  defendant  contended,  part  of  the  waste  belong-  vendor* be"0 
ing  to  the  lord  of  the  manor.     The  defendant  offered  to  alive,andeven 
give  in  evidence,  declarations  of  the  party  of  whom  the  tne  time 'that 

plaintiff  had  purchased  the  estate,  made  by  him  whilst  he  h.ls  declara- 

.  .  .  tions  are  pro- 

was  in  possession  of  that  estate,  and  in  which  he  had  ad-  posed  to  be 

mitted  that  Scorrell  Down  was  part  of  the  waste  of  the  us<jd* 

r  ^  In  trespass 

manor,  and  that  he  had  no  interest  in  it  beyond  a  right  of  <juare  clausum 
common.  This  former  owner  was  in  Court  at  the  time  the  ^mmlng ;  t0  be 
defendant   offered    to   give   evidence    of  his   declarations,  owner  of  the 

IT     .        .  .  .  ..11111       l°cus  »"quo 

Under  these  circumstances,  it  was  objected  that  the  decla-  mav  be  a  wit- 
rations  were  not  admissible,  but  the  learned  judge  over-  neaS  to  dis" 

J    m  prove  the 

ruled  the  objection  and  received  the  evidence,  subject  how-  plaintiff's  title. 

ever  to  a  motion  to  this  Court.     The  lord  of  the  manor,      ^^^  °f 

who  claimed  to  be  the  owner  of  the  whole  common,  was  tions  of  a 

then  called.     It  was  objected,  on  the  part  of  the  plaintiff,  withjn'iiying 

that  he  was  an  incompetent  witness.     The  learned  judge  memory,  is 

....  .  .  admissible  in 

thought  that  even  if  the  lord  were  interested,  the  objection  evidence  upon 

was  cured  by  the  recent  statute  (a) ;  and  he  therefore  ad-  a.  qu^»»n  °f 

J  N   '  title  to  land, 

mitted  him  to  give  evidence.     The  lord  then  proved,  that  although  nei- 
ther the  party 
(a)  3  &  4  Will.  4,  c.  42,  s.  26.  against  whom 

they  are  offer- 
ed, nor  any  person  in  privity  with  him,  was  present  at  the  perambulation. 
But  such  evidence  is  entitled  to  very  little  weight. 
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1834.        about  sixteen  years  ago,  shortly  after  he  had  purchased  the 

manor,  he  placed  a  notice  on  the  church  door,  stating  that 
WoolWat  ;  .  .    t 

v.  he  intended  to  perambulate  the  estate  which   he  had  pur- 

BoWE"  chased,  (and  which  included  the  common  of  which  the  locos 
in  quo  was  said  to  form  a  part);  that  he  did  make  a  peram- 
bulation accordingly,  and  included  within  the  boundaries 
the  close  in  question.  It  did  not  appear  that  any  person 
connected  with  the  Scorrell  (the  plaintiff's)  estate  was  pre- 
sent. It  was  objected  that  this  evidence  was  inadmissible, 
but  the  learned  judge  received  it.  The  jury  found  for  the 
defendant,  and  in  last  Easter  term 


Follett  moved  for  a  new  trial,  on  the  ground  of  the 
reception  of  improper  evidence.  The  declarations  of  a 
former  owner,  though  made  against  his  interest,  are  not 
admissible  in  evidence  against  a  party  who  purchases  from 
him,  where  be  himself  is  alive  and  capable  of  being  exa- 
mined on  oath.  They  may  be  receivable  ajier  his  death, 
or  they  may  be  received  even  in  his  lifetime,  provided  there 
be  identity  of  interest  between  the  person  who  made  the 
declarations  aud  the  party  against  whom  they  are  so  offered, 
that  is,  identity  at  the  time  of  offering  the  evidence,  for  iden- 
tity of  interest  at  some  former  period  is  not  sufficient.  la 
Borough  v.  White  (a),  which  was  an  action  by  an  indorsee 
against  the  maker  of  a  promissory  note,  a  question  arose 
whether  declarations  made  by  Amett,  the  payee,  that  be 
had  given  no  consideration  for  the  note,  were  admissible  as 
■  u  against  the  indorsee,  and  Banks  v.  Colter  11(b)  was  cited. 
Abbott,  C.  J.,  rejected  the  evidence,  and  the  Court  after- 
wards supported  his  decision.  Holroyd,  J.,  upon  the  mo- 
tion for  a  new  trial,  said,  "  I  am  of  opinion  that  the  decla- 
rations were  property  rejected.  They  could  only  be  re- 
ceived as  declarations  against  the  interest  of  the  party 
making  them.  But  then  the  general  rule  is,  that  the  party, 
if  living,  must  be  called;  Amett  was  still  living  at  the  time 

(a)  6  Dow].  &Rj|.  379;  4 Barn.  (i)  Cited   in    Bromn  v.   Dccu, 

&Cres»w.S25.  3T.  R.  80. 
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of  the  trial."  Littledale,  J.  also  said,  '•  It  is  a  general  rule, 
that  where  a  person  is  living,  and  can  be  called  as  a  witness, 
his  declarations,  made  at  another  time,  cannot  be  received 
in  evidence." — "  To  this  there  are  some  exceptions ;  for 
instance,  where  the  party  making  the  declarations  can  be 
identified  with  him  against  whom  they  are  offered.  That 
was  not  done  in  the  present  case."  It  is  believed  that  there 
is  no  case  to  be  found  in  which  evidence  of  this  sort  has 
been  received.  [Parke,  J.  You  cannot  cut  down  the  title 
of  the  holder  of  a  negotiable  instrument  by  evidence  of  the 
declarations  of  a  former  holder,  because  he  may  have  a 
better  title  than  such  former  holder,  by  having  given  a  bond, 
fide  consideration  for  it.  I  must  say  that  in  this  case  I 
should  not  have  had  any  hesitation  in  receiving  the  evidence. 
I  always  thought  that  it  was  a  general  rule  that  the  decla- 
rations of  parties  who  are  privy  in  estate  are  admissible.] 
That  rule  is  certainly  true,  where  the  party  is  dead ;  but  it 
is  apprehended,  that  when  he  is  alive  he  must  be  called, 
unless  he  be  identified  in  interest  at  the  time.  In  Spargo 
v.  Brown  (a),  which  was  trover  brought  to  recover  the 
value  of  goods  distreined,  on  the  ground  that  the  defendant 
was  not  the  plaintiff's  landlord,  the  plaintiff  proved  that  he 
had  paid  rent  to  another  person.  The  defendant  tendered 
in  evidence  accounts  rendered  to  him  by  that  person,  to 
shew  that  he  had  accounted  for  the  very  rents  received  from 
the  plaintiff.  It  was  held  that  the  accounts  were  not  ad- 
missible, the  person  who  had  rendered  them  being  still 
alive,  and  capable  of  being  a  witness,  and  not  identified 
with  the  defendant  in  interest.  Bay  ley,  J.,  there  said, 
"  The  general  rule  is,  that  every  material  fact  must  be 
proved  by  testimony  on  oath.  There  is  an  exception  to 
this  rule,  viz.  that  the  declarations  of  a  party  to  the  record, 
or  of  one  identified  in  interest  with  him,  are,  as  against 
such  party,  admissible  in  evidence."  The  observations  of 
Littledale,  J.  are  to  the  same  effect.  The  two  exceptions 
there  put  are  in  effect  much  the  same.     The  one  is  of  a 

(4)  4  Mann.  &  Ryl.  688;  9  Barn.  &  Cressw.  935. 
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1834. 


WoOLWAV 
V. 

Rowe. 


WOOLWA* 
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parly  to  llie  record,  and  llie  other  is  of  a  party  (as  a  trustee, 
for  instance,)  who  is  so  identified  in  interest  with  him,  a 
to  be  substantially  a  party  to  the  suit.  Declarations  oi 
Rowt.  former  owners  of  an  estate,  are  not  admissible  against  i 
present  owner,  where  they  are  capable  of  being  called  to 
give  evidence.  [Parke,  3.  Declarations  of  a  bankrupt  art 
admitted  to  prove  the  petitioning  creditor's  debt,  withou 
shewing  that  they  accompanied  any  act,  and  without  refe- 
rence to  his  being  alive  or  dead  (a).]  The  bankrupt  is  then 
identical  with  the  assignees.  There  is  no  instance  men- 
tioned in  the  text  books  of  such  evidence  as  that  whici 
was  admitted  here  being  held  receivable.  [Pattesan,  J, 
I  remember  an  attempt  being  made  on  circuit,  to  put  b 
the  declarations  of  a  very  old  person,  still  living,  at  ecidam 
of  reputation,  and  the  evidence  was  rejected,  but  upon  i 
principle  which  does  not  at  all  apply  here.] 

Lord  Dknman,  C.J. — We  will  take  time  to  consider 
this  question. 

Folleit.  There  are  other  grounds  for  a  new  trial.  The 
lord  of  the  manor  was  improperly  admitted  to  give  evidence, 
and  the  evidence  which  he  gave  was  improperly  received. 
He  was  an  interested  witness.  [Parke,  J.  How  can  you 
say  that  he  is  interested  in  the  event  of  the  suit?  I  see  no 
objection  to  his  being  admitted.]  Evidence  of  a  perambu- 
lation made  by  a  party  in  the  absence  of  those  against 
whose  interest  such  evidence  is  offered,  cannot  be  admitted. 
[Parke,  J.  It  was  an  act  of  ownership,  done  as  a  claim  to 
the  property.  Littledale,  J.  To  which  the  jury  would  pay 
very  little  attention.  Patteson,  J.  It  seems  to  me  to  be 
evidence,  though  of  little  weight.]  It  was  mere  evidence 
of  reputation. 

Lord  Denman,  C.  J. — We  will  see  my  brother  Boom* 
quel  upon  the  case. 

Cur.  adt.  cult. 

(a)  ^nJ  see  Sinoltcombe  v.  Bruges,  Macleland,  45;  more  fully  bdc" 
accurately  reported,  !  3  Price,  V36. 
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A  few  days  subsequently,  the  opinion  of  the  Court  was         1834. 
delivered  by  n-*vW 

Woo  LW  A  T 

Lord  Den  man,  C.  J.— Upon  the  first  point, — as  to  the  v. 

admissibility  of  the  declarations  of  the  former  owner,  we  Rowe. 
are  of  opinion  that  they  were  admissible,  on  the  ground  of 
an  identity  of  interest  The  circumstance  of  such  former 
owner  being  still  alive,  does  not,  in  our  opinion,  affect  the 
admissibility  of  his  former  declarations,  made  against  his 
interest  at  the  time. 

There  was  another  objection — that  proof  was  given  of 
perambulations  made  in  the  absence  of  the  party  whose 
interest  is  sought  to  be  affected  by  it.  We  are  of  opinion 
that  this  evidence,  though  of  very  little  weight,  was  proper 
evidence  to  go  to  the  jury.  Therefore  there  must  be  no 
rule  on  either  point. 

Rule  refused. 


Wilkinson  v.  Byers. 

ASSUMPSIT.     The   declaration  stated  that  an   action  Afteraction 
had  been  commenced  in  the  Palace  Court  against  Wilkinson,  cover  a  debt 

by  one  Rimmer,  in  the  name  of  Byers,  and  as  his  attorney,  unascertained 

^  .  in  amount,  the 

to  recover  a  certain  sum  of  money,  to  wit,  13/.  10s.,  alleged  immediate 

to  be  due  from  Wilkinson  to  Byers ;  and  that  in  considera-  Pu^mer '  ^    , 
tion    that   Wilkinson   would   pay   Byers  the  said  sum   of  of  a  specified 
13/.  10s.,  Byers  promised  Wilkinson  to  settle  with  Rimmer  h^oes  not R ' 
for  the  costs  of  the  suit  and  to  indemnify  Wilkinson.    Aver-  deny  lhat  sum 
ment,  that  Wilkinson  had  paid,  and  Byers  had  accepted  the  amount  due, 

said  sum  of  13/.  10s.,  but  that  Byers  did  not  settle  with  >?  a  good  con- 

*7  .  sideration  for 

Rimmer;  that  Rimmer  consequently  proceeded  with  the  a  promise,  on 
action,  and  obtained  judgment  against  Wilkinson,  who  was  piajJJSff  °o    * 
obliged  to  pay  7/.  16s.  for  costs  of  the  action;  but  that  forego  his 

Byers,  though  he  had  had  notice,  had  refused  to  indemnify      SoVper  Lit- 

tledale,  J.), 
although  the  amount  of  the  debt  be  certain  and  admitted,  and  the  sum  paid  be  exactly 
the  amount  of  the  debt. 


•  ■J 


&64 


1834. 


Bms. 
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Wilkinson.    Plea :  the  general  issue.     At  the  trial  before 
Patteson,  J.,  at  the  Middlesex  sittings  after  Trinity  term, 
1833,  it  appeared  that  the  original  action  had  been  for  work 
Mid  labour,  goods  sold,  &c. ;  that  at  a  time  when  the  costs 
amounted  to  l/.4s.  only,  a  conversation  took  place  between 
Wilkinson  and  Byers,  in  which,  as  the  witness  stated,  Wil- 
kinson Complained  of  the  conduct  of  Byers  as  unjustifiable, 
Hi  having  commeneed  an  action  without  having  previously 
applied  for  payment;  upon  which  Byers  said  that  he  had 
not  authorized  his  attorney  to  do  more  than  write  a  letter 
requiriug  payment  of  the  turn  in  dispute,  and  expressed  his 
liegret  that  the  attorney  should  have  acted  as  he  did.     Wil- 
kinson then  offered  to  pay  Byers  the  balance  due  to  him, 
and  proposed  that  Byers  should   himself  settle   with  the 
attorney,  to  which  the  latter  agreed.     The  sum  of  13/.  10*. 
was  paid  by  Wilkinson  to  Byers,  and  a  receipt  given  by 
Byers  "  for  13/.  10s.,  balance  of  account  to    this   day." 
Byers  refused  to  pay  the  attorney  the  costs  then  incurred, 
on  the  ground  that  he  had  not  given  him  instructions  to  act 
as  he  had  done;  and  the  attorney,  in  consequence,  continued 
the  action   until  he  obtained  final  judgment,  under  which 
Wilkinson  was  compelled  to  pay  the  costs  to  the  amount  of 
7/.  16s.    These  costs  Byers  had  refused  to  repay.     F.  Kelly 
applied  for  a  nonsuit,  on  the  ground  that  there  had  been  no 
consideration  for  the  promise ;  but  the  learned  judge  refused 
to  nonsuit,  and  the  case  went  to  the  jury,  who  found  For  the 
plaintiff.     Leave  was  given  to  move  for  a  nonsuit,  and  jP. 
Kelly,  in  the  following  term,  obtained  a  rule  accordingly; 
against  which,  in  Easter  term, 


>\ 


SiJ*  James  Scarlett  and  Piatt  shewed  cause.  The  objec- 
tion resolves  itself  into  a  question  upon  the  record ;  and 
upon  the  record  it  is  clear  that  a  good  consideration  ap- 
pears, for  there  the  sum  of  13/.  10s.  is  not  treated  as  a  sum 
actually  due,  but  only  alleged  to  be  due.  [JF.  Kelly.  The 
evidence  shewed  that  it  was  a  real  debt.]  It  does  not  ap- 
pear that  the  debtors  due  beyond  dispute;  but  supposing 
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that  it  was  so,  what  is  more  common  than  a  compromise  by 
which  the  defendant  agrees  to  pay  the  debt,  and  the  plaintiff 
agrees  to  call  For  no  costs  ?  How  c&n  it  be  said  that  this 
contract  is  void  For  want  oF  consideration,  whett  it  is  a  con- 
tract oF  a  description  which  the  Court  enforces  every  day. 
Here  is  in  Fact  good  consideration  fofr  such  ft  promfo6> 
though  the  whole  demand  be  really  due ; — delay  is  avoided ; 
extra  costs  Are  avoided ;  chances,  as  by  the  death  of  either 
one  party  or  the  other,  are  avoided.  Immediate  pftyttietat  is 
a  good  consideration  For  a  promise,  6n  the  part  of  a  plain- 
tiff, to  pay  his  own  attorney.  This  is  not  like  the  esse  of  la 
creditors  saying—'1  You  owe  me  12/. — I  will  take  1 1/.  in 
satisfaction  oF  it."  When  a  man  embarks  in  an  action,  he  is 
to  some  extent  in  the  power  oF  the  defendant,  who  may,  fet 
all  events,  put  off  the  payment  until  final  judgment  is  ob- 
tained ;  and  therefore  the  taking  a  smaller  in  satisfaction  Of 
a  greater  sum,  beFore  final  judgment,  is  like  the  taking  by  & 
creditor  oF  his  debt  minus  the  discount,  in  the  caSe  of  a  Sale 
upon  credit.  There  is  no  difference  between  such  a  pro- 
mise and  that  which  was  given  hi  this  case.  IF  there  be 
any  benefit  gained  by  the  immediate  payment,  that  is  suffi- 
cient.   The  Court  will  not  inquire  into  the  adequacy  o(  it. 


m 


m*. 


Witfciftto* 
oT«as« 


F.  Kelly,  contra\  There  was  no  compromise  between 
these  parties,  as  the  argument  on  the  other  side  supposes; 
There  was  a  mere  payment  oF  a  debt  acknowledged  by  the 
defendant  to  be  due.  It  is  said  that  it  does  not  appear 
that  the  13/.  10s.  was  due,  yet  in  the  conversation  which  was 
proved;  it  was  not  at  all  disputed  that  there  was  a  balance 
of  13/.  105.  due.  But  then  it  is  said,  that  the  payment  by 
the  defendant  before  final  judgment  was  a  benefit,  which 
might  be  a  good  consideration  for  a  promise  to  pay  costs. 
The  question  is  not,  as  that  argument  assumes,  whetket 
the  debt  can  physically  be  taken  From  the  debtor  without 
delay,  but  whether  it  is,  in  contemplation  oF  law,  presently 
due.    In  Sttwyn's  Nisi  Prius  {a)  it  is  said,  "  The  mere 

(a)  7th  edit.  47,  8th  edit.  48. 


WlLXMKMI 

Braas. 
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performance  of  an  act  which  the  party  was  by  law  hoi 
to  perform,  is  not  a  sufficient  consideration ;"  and  Ha 
v.  Walton  (a),  there  cited,  fully  supports  the  propositi 
[Liltledaie,  J.  In  Reynolds  v.  Ptnhowe  (b)  the  declaral 
stated,  that  "whereas  the  defendant  bad  recovered , 
pounds  against  the  plaintiff,  in  consideration  of  j 
pounds  given  him  by  the  plaintiff,  the  defendant  assuu 
to  acknowledge  satisfaction  of  that  judgment  before  si 
a  day,  and  that  he  bad  not  done ;  and  it  was  thereupon  < 
murred ;  for  it  was  moved  that  there  was  not  any  comid 
ation,  for  it  is  no  more  than  to  give  him  part  of  the  mot 
which  he  owed  him,  which  is  not  any  consideration.  I 
all  the  Court  held  it  to  be  well  enough ;  for  it  is  a  hent 
unto  him  to  have  it  without  suit  or  charge ;  and  it  may 
there  was  error  in  the  record,  so  as  (he  party  might  hi 
avoided  it.]  Undoubtedly,  where  there  is  a  possibility 
there  being  an  error  on  the  record,  or  where  there  is  a 
doubt  as  to  the  sum  being  the  debt  due,  there  is  good  co 
sideratioa  to  support  a  promise.  Here,  there  is  no  doul 
because  at  the  time  of  paying  the  amount  the  parly  i 
knowledges  it  to  be  the  debt  due.  [Parke,  J.  You  do  o 
make  out  that  be/ore  action  brought  Bi/ers  had  a  jperj 
claim  upon  Wilkinson  for  the  sum  of  13/.  iOs.  Your  dec! 
ration  only  shews  that  Wilkinson  paid  the  amount  for  whi< 
the  action  had  been  brought.  It  is  consistent  with  il 
declaration  that  the  action  in  the  Palace  Court  was  for  ui 
liquidated  damages.  Suppose  the  action  had  been  for  i 
unascertained  sum  on  the  quantum  meruit,  (which  is  vei 
probable,  as  the  action  was  for  work  and  labour,)  and  tl 


(«)  Peakes  N.  P.  C.  T*. 

(ft)  In  K.  B-,  Cro.  Ells.  4S9; 
S,  C.  per  noraen  Reynold*  v.  Pur- 
rhowe,  Sir  F.  Moore,  412,  where 
tha  ground  of  die  judgment  il 
Muled  to  be—"  quia  speed;  pay- 
ment excuseth  travail  and  expense 
of  suit."  S.  C.  1  Roll.  Abr.  28, 
(translaiedin  iVin.Abr.3  16,pl.54). 


But  a  similar  judgment,  gireri 
tin!  Court,  in  a  caw  of  Dixon 
Adamn,  in  the-  following  Tear,  w 
reversed,  per  totam  Curiam,  in  tl 
Exchequer  Chamber;  utile  Dual 
'Dixon)  v.  Aiamt,  Cro.  Hit  53E 
Adams  v.  Dixon,  Sir  F.Moore,7K 
Dixon  v.  Adam,  Goldsb.  166; 
Via.  Abr.  316,  pi.  55. 
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defendant  had  paid  the  amount  stated  in  the  count  on  con-         1834. 

dition  that  the  plaintiff  would  pay  his  costs. — would  there      ^^^ 

.  .  Wilkinsom 

not  be  good  consideration  for  a  promise  to  pay  such  costs  ?  v. 

You  may  always  take  less  in  satisfaction  of  a  greater  sum,  Bybrs. 
except  where  the  debt  is  reduced  to  an  absolute  certainty, ,] 
If  the  party  admits  the  amount  due,  there  can  be  no  ques- 
tion on  the  quantum  meruit,  for  in  contemplation  of  law 
the  amount  proved  under  the  quantum  meruit  was  specifi- 
cally due  before  action  brought.  [Patteson,  J.  It  is  neces- 
sary that  at  the  time  when  the  action  was  brought  there 
should  be  no  possibility  of  dispute  as  to  the  amount ;  there 
should  have  been  a  sum  certain  upon  a  specific  agreement. 
This  sum  is  given  in  full  satisfaction  of  debt  and  costs.  I 
agree  that  the  payment  of  a  less  sum  for  a  larger  sum,  the 
amount  of  which  is  ascertained,  is  not  satisfaction.  Lord 
Mansfield,  indeed,  did  not  admit  that,  but  it  is  generally 
thought  to  be  the  law  («).]  If  the  plaintiff  had  said — "  If 
you  will  pay  me  what  you  owe  me,  I  will  pay  my  own  costs/' 
that  agreement  would  have  been  bad.  Looking  at  the 
declaration  and  evidence  together,  that  appears  to  have 
been  precisely  the  nature  of  this  agreement,  for  the  sum 
paid  is  admitted  to  be  the  sum  due.  [Parke,  3.  You  must 
have  a  certainty  before  action  brought.]  It  was  paid  as 
the  sum  originally  due. 

The  verdict  ought,  at  all  events,  to  be  reduced  to  ]/•  45. 

Little  dale,  J. — In  giving  my  opinion,  I  would  rather 
put  this  as  a  sum  of  money  actually  due;  and  taking  it 
even  in  that  way,  I  say  that  the  plaintiff  is  entitled  to  reco- 
ver. I  referred  in  the  course  of  the  argument  to  Reynolds 
v.  Pinhowe,  which  is  a  direct  authority  to  shew  that  the 
plaintiff  is  entitled  to  recover.  There  is  also  the  case  of 
Dixon  v.  Adams, — also  in  Cro.  EL  (b)9 — which,  as  far  as  it 
goes,  is  in  favour  of  the  defendant.    The  nature  of  the 

(a)  Vide  Fitch  v.  Sutton,  5  East,      P.  Digest,  2d  ed.  16«,  pi.  12,  n. 
230,  1  Smith,  415;  Steinman  v.  (6)  Cro.  Eliz.  538;  as  to  which, 

Magnus,  11  East,  390;  Mann.N.      see  ante,  856. 
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\t$i-        promise  in  that  case  makes  it  distinguishable  from  the  pf 
w"¥'>>       sent;  for  that  wu  *  promise  to  do  It  collateral  thing, u 
p,  there  was  no  consideration  for  tuck  s  promise.     Here,  tl 

QtvO  promise  amount*  to  this ; — "  You  have  sued  do  for  a  m 
which  I  know  to  be  due,  but  you  will  have  soma  difikal 
in  recovering  it;  I  will,  in  consideration  (bat  you  w 
forego  your  coats,  pay  the  debt  mow;"  and  the  piper  sayt- 
"  In  consideration  of  your  paying  the  debt  aw.  1  * 
indemnify  you  against  the  payment  of  my  coats."  If  ll 
present  defendant  once  agreed  to  forego  his  costs,  he  couJ 
not  go  on  with  the  action,  which  could  only  be  proceed* 
with  for  the  purpose  of  obtaining  cost*  which  be  had  agree 
to  forego.  The  agreement  op  the  part  of  the  plaintiff  <n 
only  to  stand  where  be  was.  I  think  that  (be  Court  wouk 
after  an  agreement  of  this  sort  had  been  entered  into,  put  I 
end  lo  the  proceedingi  in  the  action;  for  to  attempt  to  can 
them  on  would  he  »  breach  of  good  faith.  Tfee  rule  oogk 
therefore  to  be  discharged, 

Pa  rice,  J. — I  also  am  of  opinion  that  this  rub]  mud  h 
discharged.  I  do  not  think  it  necessary  to  put  my  jadf 
pient  upon  the  ground  upon  which  my  brother  lAultdd 
has  decided,  though  I  by  no  means  say  that  I  disagree  wA 
what  he  baa  said.  I  put  it  upon  the  short  ground  met 
tioned  by  me  in  the  course  of  the  argument;— that  this.  mv 
a  payment  of  a  specific  sum  in  satisfaction  of  an  unliqaidatti 
demand  i  and  this  is  a,  good  consideration  for  a  prpnjue  it 
pay  coats.  Prima  fapie,  the  action  was  for  an  tmcertaii 
demand  ;  and  I  think  the  party  failed  to  shew  by  evideqtt 
that  it  was  fqr  a  certain  amount.  It  does  not  happen  it 
one  case  out  of  a  hundred — indeed  scarcely  ever — thai 
(here  is  demand  for  a  specific  sum  for  park  and  labonn 
and  very  often  the  extent  qf  a  demand  for  good*  sold  is  ool 
precisely  ascertained.  The  plaintiff's  demand  must  be 
specific,  before  action  brought,  in  order  to  make  the  pay- 
ment of  the  amount  claimed  a  bad  consideration  for  s 
promise, 


CASES  IV  THE  KING  S  BENCH. 

Patteson,  J. — I  also  am  of  opinion  that  this  rule  must 
be  discharged,  The  objection  could  only  be  taken  in  arrest 
of  judgment,  or  upon  motion  for  a  nonsuit.  Now,  upon 
the  supposition  that  the  motion  was  in  arrest  of  judgment, 
I  think  that  the  defendant  would  be  out  of  court ;  because 
the  declaration  says  that  the  former  action  was  brought  for 
a  certain  sum  of  money,  to  wit,  Id/.  10s.,  alleged  to  be  due. 
But  then  it  is  said,  that  in  point  of  fact  the  sum  was  cer- 
tain; that  therefore  the  payment  of  it  could  form  no  con- 
sideration for  a  promise,  and  that  therefore  the  defendant 
is  entitled  to  a  nonsuit.  Mr.  Kelly  says  that  the  witness 
stated  that  Wilkinson  admitted  13/.  10$.  to  be  the  balance 
due ;  but  the  same  witness  proved  that  Byers  had  said  that 
he  had  not  instructed  his  attorney  to  sue,  but  had  told  him 
to  write  a  letter  requiring  payment  of  the  sum  in  dispute. 
It  does  not  seem  to  me  to  have  been  clear  that  Id/.  105. 
was  a  settled  or  admitted  amount,  and  therefore  I  think 
there  cannot  be  a  nonsuit.  I  do  not  say  that  I  differ  from 
my  brother  Littledale  as  to  what  the  law  would  be  if  the 
amount  were  actually  certain,  but  it  does  not  seem  to  me 
to  be  necessary  to  go  so  far.  I  do  not  know  what  my 
opinion  would  be,  but  I  will  not  say  that  I  differ. 

Then,  Mr.  Kelly  says  that  the  plaintiff  ought  only  to 
recover  I/.  45.;  but  it  is  through  his  own  act  that  greater 
costs  are  incurred,  for  by  refusing  to  pay  that  sum  to  the 
attorney,  the  attorney  was  obliged  to  go  on  with  the  action 
in  order  to  get  his  costs. 

Rule  discharged  (a). 


w 

483*. 

Wilkinson 

v. 

Byers. 


(a)  Greenleqf  v.  Barker,  Cro. 
Eliz.  193,  i  Leon.  938;  Anon.  1 
Roll.  Abr.  98,  pi.  58,  (translated 
in  1  Vin.  Abr.  315,  pi.  63),  And 
see  Bagg  v.  Sladc,  8  Bulstr.  109, 
1  Roll.  Rep.  354,  1  Roll.  Abr.  SO, 
pi.  15,  (translated  in  1  Vin.  Abr. 


305,  pi.  16,)  1  Jen*.  394,  pi,  97; 
Longridgc  v.  Xhrville,  5  Barn,  ft 
Aid,  117,  9  Mann,  fc  Ryl,  489,  n.; 
TrmMam  v,  M$n$,  T.  Rayro.  39; 

Truverv .,1  Sid,  57;  Truvis 

v.  Meert,  \  Keble,  163. 
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Is  the  matter  of  Arbitration  between  Lee  and 
Hbhingwat. 

When,  in  «r-  BY  articles  of  agreement  under  seal,  entered  into  for  I 
ment  for*£e*"  PurP°"*  °f  settling  certain  differences  between  the  parti 
sale  of  land  by  it  was  covenanted  that  Hemingway  should  purchase  cert 
AtoB.,it&_      .         ,     .  -         ■        .   7       ■        .      r 

stipulated  that  lands  and  share*  in  mines  belonging  to  Lee,  at  a  price 

rheprice  shall  be  determined  by  A.  and  B,,  who  were  to  make  their  awt 

be  fixed  by  in  , 

arbitrator,  and  before   a  certain  time ;   Lee  covenanted    to    make  out 

UrowlTarolo  Perfect  *°«tract  of  •>"«  at  his  expense,  and  to  exectib 
of  Court,  the  conveyance  upon  payment  of  the  price  fixed  by  the  ami 
"uithed  and  Tne  agreement  was  made  a  rule  of  court.  A.  and  B. 
the  agreement  respect  of  one  portion  of  the  property  awarded  14.00C 
of  Court,  A.  >nd  in  respect  of  another,  200/.  The  money  was  d 
e"BI|!!_J*v"  nianded  by  Lee,  and  a  conveyance  tendered  by  him 
•gainst  B.  for  Hemingway,   but  the  latter  refused   to  pay  the  price  i 

remedy  "is  by  "'  ^*  Shards  now  moved  for  a  rule  nisi  for  an  attic 
action  on  the  merit  against  Hemingway.  The  agreement  is  a  contract 
purchase,  and  the  arbitrators  are  only  to  assess  the  amoui 
to  be  paid  ;  but  it  is  submitted  that  it  is  a  case  in  whit 
the  court  will  grant  an  attachment.  [Littledale,  J.  Tfa 
agreement  is  hardly  within  the  statute  of  Wiiliam(a).  Thi 
which  is  said  about  the  price  is  not  the  primary  part  of  ti 
agreement,  as  the  statute  contemplates  (o).  You  canu( 
(o)  8  Jt  9  Will.  3,  C  IS.  pressW  confined   to  controvert* 

(b)  The  statute  authorizes  "all  suitaor  quarrels  existing  at  the  tin 
merchants,  traders  and  others,  de-  of  the  submission,  and  fan  it 
siring  to  end  any  controversy,  suit,  proper  subject  of  a  persona!  actk 
or  quarrel,  for  whkh  there  ii  no  or  suit  in  equity ;  whereas  at  tl 
other  remedy  but  by  perianal  ao-  time  of  the  submission  in  theprii 
tiim  or  nit  inequity,  by  arbitration  cipal  case,  although  some  diSe 
to  agree,  that  their  submission  of  ences  bad  existed  between  tl 
their  suit  to  the  award  or  umpirage  parties,  the  matter  submitted  wi 
of  any  person  or  persons,  shall  one  respecting  which  there  «■ 
be  made  a  rule  of  any  of  his  no  question  between  the  partia 
majesty's  courts  of  record,"  Sec  except  that  raised  by  the  submit 
The   authority  here  given   is  ex-      won  itself. 
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have  the  attachment,  but  you  can  bring  your  action  (a);        1834. 
so  that  you  are   not  without  remedy.     Parke,  J.   Even      ^" 
supposing  that  we  had  the  power,  this  is  not  a  case  in      Lee  and 
which  it  would  be^f  to  issue  an  attachment.]  Hemingway. 

Per  Curiam.  Rule  refused. 

(a)  Namely,  an  action  of  covenant,  on  the  articles  of  agreement. 


Mabston  v.  Downes  and  Wife,  Executrix  of  John 

Vaughan,  deceased. 

ASSUMPSIT  upon  a  simple  contract  debt  of  the  in-  Unonplene 
xx.         m  i  i     •   •  "  T*      i-       •  l  administravit 

testate.     Flea  :  plene  administravit.     Replication :  that  at  pleaded  by  an 

the  time  of  the  commencement  of  the  suit  (and  since  that  fxecutrJx  &nd 

her  husband 

time  J  (a)  the  executrix  had  divers  goods  8tc,  wherewith  &c.  (joined  for 

At  the  trial  at  the  last  assizes  at  Shrewsbury  before  ponformity),  it 

J  is  competent 

Patieson,  J.,  the  plaintiff  proved  that  assets  to  a  certain  to  the  plaintiff 

amount  had  come  into  the  bauds  of  the  executrix,  and  the  debts   aiiege(i 

defendants  proved  payment  of  bond  debts  to  the  amount  of  t0.  have  been 

those  assets.     The  plaintiff  then  called  as  a  witness  A.,  an  executrix  out 

attorney,  who  had  been  served  with  a  subpoena  duces  tecum.  of  ^  *?8et8> 
J  r  '  were  in  fact 

and  required  him  to  produce  two  deeds, — the  one  a  convey-  paid  by  the 
ance  by  the  testator  to  the  husband-defendant  Downes,  on    {! *t£°     °"fc 
trust  to  raise  money  for  the  payment  of  debts, — and  the  ceeds  of  land 
other  a  mortgage  executed  by  Downes,  as  such  trustee,  to  a  him*  by  the 

client  of  A.,  for  a  considerable  sum  of  money.     A.  refused  testator  for 

the  payment  of 
to  produce  the  deeds,  but  was  required  by  the  learned  debts. 

judge  to  give  parol  evidence  of  the   contents  of  them,  , In  ?n  ac?°*J 

*     °  #°         r  m  by  A.  against 

although  it  was  objected  that  such  evidence  was  inadmis-  A,  B.  cannot 
sible.  His  lordship,  however,  gave  the  defendants  leave  projection  of 
to  move  for  a  nonsuit  upon  the  question  of  the  admissi-  the  tide  deeds 

bility.     It  was  shewn  that  the  money  raised  by  this  mort-    Nor,  if  C.  re- 
fuses to  pro- 
(a)  The  safer  course  is  to  add  these  words.  duce  them, 

can  JB.  object 
to  the  reception  of  parol  evidence  of  their  contents. 

VOL.  111.  S  N 
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gage  had  been  paid  to  Date-net  shortly  before  the  payment 
of  some  of  the  bonds.  The  deeds  and  the  last-mentiond 
fact  were  given  in  evidence  with  a  view  to  shew  that  sow 
of  the  bond  debts  had  been  paid  by  the  husband  out  0 
the  money  advanced  upon  the  mortgage,  and  not  with  tbi 
money  shewn  to  have  come  to  the  administratrix  as  assets 
The  learned  judge  told  the  jury  that  if  they  believed  th» 
the  payment  had  been  made  out  of  the  money  raised  b; 
Dowries  upon  mortgage,  they  ought  to  find  for  the  plain 
tiff;  but  that  if  they  thought  that  the  bonds  had  heei 
satisfied  out  of  the  assets  which  had  come  to  tbe  hands  0 
the  administratrix,  their  verdict  must  be  for  the  defendant) 
The  jury  found  a  verdict  for  the  plaintiff,  and  (an  objectioi 
having  been  made  by  the  defendants'  counsel)  the  lean* 
judge  gave  the  defendants  leave  to  move  to  enter  a  verdic 
for  themselves,  if  this  Court  should  think  that  hia  direclioi 
was  erroneous.     In  Easter  term, 

Ludlow,  Serjt.  moved  accordingly  for  a  nonsuit,  or  for ; 
verdict  for  the  defendants.  The  issue  is,  whether  tb 
executrix  had  or  had  not,  at  the  time  of  the  com  me  nee  men 
of  the  suit,  assets  in  her  hands,  unad  ministered ;  and  uncle 
this  issue,  it  is  submitted  that  evidence  of  the  receipt  0 
money  by  tbe  executrix,  otherwise  than  in  the  charade, 
of  executrix,  was  irrelevant.  Debts  had  been  paid  to  tin 
extent  of  the  legal  assels.  The  husband  was  entitled  1 
retain  out  of  the  assets  any  sums  advanced  by  him  out  0 
the  trust  funds,  for  the  payment  of  debts  to  which  tin 
executrix  was  liable ; — as  an  executor  may  retain  out  of  dn 
assets  the  amount  of  money  of  his  own  advanced  in  paj 
ment  of  debts  due  from  the  estate.  [Parke,  J.  You  mm 
shew  an  authority  for  this, — that  the  trustee,  supposing  his 
to  be  a  third  party,  might  call  upon  the  executrix  to  refuu 
out  of  the  assets,  advances  made  by  bim  out  of  the  Irui 
fund.]  It  is  apprehended  that  he  might;  and  certain! 
the  circumstance  of  the  husband's  being  joined  with  hi 
wife  for  conformity  cannot  alter  those  rights  which  they  h« 
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in  their  respective  characters  of  trustee  and  executrix. 
The  effect  of  holding  that  the  question  left  to  the  jury  was 
proper  to  be  left  to  them,  would  be,  to  make  the  nature  and 
amount  of  trust  property  cognizable  in  a  court  of  law,  upon 
a  question  of  plene  administravit  vel  non. 

Upon  the  other  point  the  defendants  are  entitled  to  a 
nonsuit.  A.  refused  to  produce  the  deeds,  and  the  learned 
judge  thought  he  could  not  force  him  to  do  so,  but  his 
lordship  required  him  to  give  secondary  evidence  of  its 
contents.  It  is  quite  clear  that  in  this  case  A.  could  not 
have  been  compelled  to  produce  his  client's  deeds.  To 
eompel  a  party  to  give  secondary  evidence  of  the  conteuts 
of  the  deed  which  he  is  not  bound  to  produce,  would,  iu 
fact,  be  absolutely  to  repeal  the  law  which  gives  him  the 
privilege  of  refusing  to  have  it  read. 

Cur,  adv.  vult. 


Marston 
v. 

DOWNES. 


On  a  subsequent  day  in  the  term, 

Lord  Den  man,  C.  J.  stated  that  the  Court  were  of 
opinion  that  the  direction  of  the  learned  judge  was 
correct, — and  that  the  objection  that  the  mortgagee  was 
privileged  from  having  parol  evidence  given  of  the  contents 
of  the  deeds,  did  not  lie  in  the  mouth  of  the  defendant; 
and  that  therefore  the  defendant  was  not  entitled  to  a  rule. 

Rule  refused. 


Gale  v.  Capron. 

ASSUMPSIT.     Plea:  set-off  upon   a  promissory  note  Plea:  set-off 

.  it-  upon  the  plain- 

made  by  the  plaintiff  for  100/.  and  interest,  payable  to  tiff's  promis- 

Catford,  and  duly  indorsed  to  the  defendant  by  one  Pyne,  JJg  °0otteh  ?*£ 

who  was  then  administrator  cum  testamento  annexo,  to  der  of  A.%  and 

Catford.     Replication :  that  the  supposed  debt  and  cause  defendant  by 

the  adminis- 
trator of  A.    Replication :  that  the  cause  of  set-off  did  not  accrue  to  the  defendant 
within  six  years.    The  making  of  the  note,  the  grant  of  administration,  and  the  indorse- 
ment, are  admitted;  and  the  defendant  has  merely  to  shew  an  acknowledgment  within  six 
years. 
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of  set-off  did  not  accrue  to  the  defendant  within  six  years 
in  manner  and  form  &c.  At  the  trial  before  Bosanquet,  J. 
at  the  last  spring  assizes  for  the  county  of  Devon,  the 
plaintiff  proved  a  debt  less  in  amount  than  the  note  men- 
tioned in  the  plea  of  set-off.  The  defendant  then  pro- 
duced  a  note  corresponding  to  that  stated  in  bis  plea, 
which  was  dated  in  February  1826,  more  than  six  years 
before  the  commencement  of  the  action,  but  upon  which 
there  were  acknowledgments  of  the  receipt  of  interest 
within  that  period,  purporting  to  be  written  by,  and  proved 
to  be  in  the  hand-writing  of,  Catford  the  payee.  The 
plaintiff's  signature  to  the  note  appeared  to  be  attested 
by  a  subscribing  witness,  and  the  note  appeared  to  be 
indorsed  by  Robert  Pyne  to  the  defendant.  Neither  the 
subscribing  witness  nor  any  other  was  called  to  prove  the 
execution  and  delivery  of  the  note ;  nor  was  any  evidence 
given  of  the  indorsement  by  Pyne,  or  of  his  possessing  the 
character  in  which  it  was  alleged  by  the  plea  that  be 
indorsed  the  note.  It  was  objected,  that  such  evidence 
ought  to  have  been  given ;  but  the  learned  judge  was  of 
opinion  that  evidence  of  the  indorsements  of  the  receipt 
of  interest  within  six  years,  in  the  hand-writing  of  the 
payee,  was  all  that  was  required  in  maintenance  of  the 
issue  joined  upon  the  replication ;  and  the  defendant  had 
a  verdict,  subject,  however,  to  a  motion  for  entering  a 
verdict  for  the  plaintiff.     In  last  Easter  term, 


Moody  moved  accordingly.  The  question  is,  whether 
the  pleadings  admit  all  the  matters  relating  to  the  tide  to 
the  note  itself,  so  as  to  dispense  with  all  proof  but  that  of 
the  indorsements  of  the  payment  of  interest.  A  plea  of  the 
statute  of  limitations  is  no  admission  whatever  of  any  right 
of  action.  Mr.  Starkie  lays  it  down  (a)  that  where  the 
statute  of  limitations  is  pleaded,  "  two  circumstances  must 
be  proved  in  order  to  take  the  case  out  of  the  statute,  by 
any  admission: — 1st,  that  a  debt  at  one  time  existed; 
gndly,  that  it  remained  unsatisfied  within  the  six  years.1* 

(a)  Stark.  Evid.  1st  edit.  Part  ii,  895;  2nd  edit,  vol  ii,  482. 


CASES  IN  THE  KING'S  BENCH.  065 

This  replication  does  not,  at  all  events,  admit  any  thing         1834. 
subsequent  to  the  indorsements  of  the  receipt  of  interest, 
even  though  it  should  be  taken  to  admit  the  existence  of 
the  note,  so  as  to  dispense  with  the  necessity  of  calling  the 
subscribing  witness.     Therefore  it  does  not  admit  the 
indorsement  by  Pyne,  or  that  he   had  any  authority  to 
indorse.     If  this  had  been  an  action  by  an  indorsee  of  a 
promissory  note,  and  the  declaration  had  stated  the  same 
facts  as  the  plea  in  this  case,  a  plea  that  the  cause  of  action 
did  not  accrue  to  the  plaintiff  within  six  years  in  manner, 
form,  &c.  would  have  operated  as  a  plea  of  the  statute  of 
limitations,  and  a  traverse  of  the  fact  of  Pyne's  being  ad- 
ministrator.    [Patteson,  J.  Does  not  a  plea,  that  the  right 
of  action  did  not  accrue  within  six  years,  admit  that  it  did 
accrue  beyond  the  six  years  ?    It  seems  to  me  to  amount 
to  an  assertion  to  that  effect.]     That  would  be  so  in  an 
ordinary  case,  in  which  the  right  of  action  claimed  by  the 
party  accrued  to  him  before  the  act  which  takes  the  case 
out  of  the  statute  was  done.     Here,  the  right  of  the  party 
has  accrued  since.     [Patteson,  J.  That  arises  out  of  the 
negotiable  nature    of    the   instrument.      Your    argument 
would  go  to  shew  that  where  any  bill  more  than  six  years 
old  is  taken  out  of  the  statute  by  some  acknowledgment 
and  indorsed  afterwards,  the  indorsee  should  not  be  allowed 
to  take  advantage  of  such  acknowledgment.     The  misfor- 
tune, in  the  case  of  a  plea  of  set-off,  is,  that  the  plaintiff 
cannot  reply  double,  whereas   in   the  case  of  an   action 
brought  upon  the  same  cause  of  action,  he  might  plead 
double.     Here,  the  party  might  have  traversed  the  adminis- 
tration (a).]     The  words  of  the  replication  do  not  admit 
-that  Pyne  was  the  administrator.     The  replication  might 
perhaps  have  been  demurred  to  for  duplicity.     [Little- 

(a)  Quare,  whether  the  defend-  ordinary  to  grant  administration, 

ant  should  not  either  have  made  as  in  a  plea  in  bar  or  a  replication. 

■profert  of  the  letters  of  adminis-  Bingham  v.  Smeathwkk,  Cro.  El. 

tration,  as   in   a  declaration,— or  456;  Temple  v.  Temple9  ib,  791 ; 

have  stated  the  authority  of  the  Chard  v.  Bird,  ib.  838. 
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dale,  J.  I  think  the  defendant  could  not  have  demurred  to 
this  replication.] 

Cur.  adv.  vuh. 

Lord  Denman,  C.  J.,  on  a  subsequent  day  in  the  term, 
after  stating  the  pleadings,  said,  that  the  Court  was  of 
opinion  that  the  learned  judge  was  right  in  requiring  proof 
merely  of  the  indorsements  of  the  payment  of  interest 
within  six  years ;  for  that  the  other  matters  were  impliedly 
admitted  by  the  pleadings. 

Rule  refused. 
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Shoktbede  v.  Cheek. 
"  You  "iU  J*  ASSUMPSIT.     The  first  count  of  the  declaration  states, 

so  good  as  to  / 

withdraw  the    that  on  28th  January,  1832,  one  Henry  H.  Cheek  made  his 

no^anTl  promissory  note,  whereby  he  promised  to  pay  plaintiff  S5L 
will  see  you  at  at  three  months  after  date,  and  that  the  said  Henry  H. 
when  you'  Cheek  was,  at  the  time  of  making  such  promise,  indebted 
shall  receive     to  tne  p]aultif?  in  the  amount  of  the  said  note :  and  also 

from  me  the  r 

amount,  toge-  that  the  said  Henry  H.  Cheek  was  further  indebted  to 
^mmdmn  P,aintiff  in  a  certain  other  sum,  to  wit,  10/., /or  which  he 
of  my  son's,—  had  delivered  to  plaintiff'  a  certain  written  memorandum, 
whole  45/.  :w—  dated  2Sth  January,  1832,  whereby  he  acknowledged  to 
Held,  in  an      nave  received  of  the  plaintiff  on  that  day  the  said  sum  of 

action  on  this  .  .  . 

guarantee,—     10/.,  which  he  promised  to  return  that  day  mouth;  and 

that  upon  11th  May.  1832,  in  consideration  of  the  premises 
and  that  the  plaintiff,  at  the  request  of  the  defendant*  amU 
withdraw  the  said  note,  the  defendant  promised  the  plain- 
secondly,  that  tiff  to  see  him  at  Christmas  next,  when  the  plaintiff  should 

a  sufficient  .  r    . 

consideration    receive  from  the  defendant  the  amount  of  the  said  note, 

appeared 

uoon  the  face  of  the  guarantee;  thirdly,  that  the  plaintiff  was  entitled  to  recover  for  die 
whole  45/.  upon  producing  a  promissory  note,  made  by  the  defendant's  son,  for  the  pay- 
ment of  35/.,  and  proving  that  lie  had  withdrawn  it, — there  being  no  evidence  of  aay 
other  note,  drawn  by  either  the  defendant  or  his  son,  having  been  at  the  time  of  writing 
the  letter  in  the  possession  of  the  plaintiff. 


first,  that  the 
memorandum 
referred  to 
need  not  be 
produced; 


Shortrede 


CASES  IN  THE  KINGS  BENCH.  867 

together  with  the  amount  of  the  said  memorandum,  making        1834. 
in  the  whole  the  sum  of  45/.     Averments  :  that  the  plain- 
tiff had  withdrawn  the  said  promissory  note,  and  had  for-  v. 
borne  and  given  time  to  the  said  Henry  H.  Cheek  for  pay-       Gheek. 
ment  of  the  said  debts,  but  that  he,  although  requested, 
had  not  paid  the  same,  whereof  the  defendant  had  notice. 
Breach :  after  stating  that  the  Christmas  next  after  the  time 
of  making  the  promise  had  long  since  elapsed,  that  the  de- 
fendant had  not  yet  paid  to  the  plaintiff  the  amount  of  the 
said,  promissory  note  and  memorandum,  or  either  of  them, 
and  that  the  same  still  remained  due  and  unpaid. 

The  declaration  contained  a  second  special  count,  which 
it  is  not  necessary  to  particularize,  and  the  money  counts. 

Plea :  non  assumpsit. 

At  the  trial  before  Denman,  C.  J.,  at  the  Middlesex 
sittings  after  last  Hilary  term,  the  plaintiff  produced  a  pro- 
missory note  for  35/.,  dated  January  28,  1832,  and  signed 
by  Henry  H.  Cheek,  and  also  the  following  letters,  dated 
respectively  11th  May,  1832,  and  10th  January,  1833,  in 
the  handwriting  of  the  defendant,  and  addressed  to  the 
plaintiff: 

"  You  will  be  so  good  as  to  withdraw  the  promissory 
note,  and  I  will  see  you  at  Christmas,  when  you  shall 
receive  from  me  the  amount  of  it,  together  with  the  memo- 
randum of  my  son's,  (i.  e.  Henry  H.  Cheek's,)  making  in  the 
whole  45/." 

•'  I  was  with  my  son  yesterday,  who  intends  shortly 
to  be  in  Edinburgh  with  the  means  to  discharge  your  ac- 
count. I  am  under  obligation  to  you  for  the  kindness  I 
experienced  when  I  called  upon  you,  as  well  as  to  dis- 
charge the  45/.  due  from  my  son,  with  interest,  without  a 
day's  delay." 

The  memorandum  referred  to  in  the  letter  of  the  11th 
May  was  not  produced ;  and  for  this  reason,  and  also  on 
the  ground  that  the  first  letter  did  not  state  any  considera- 
tion for  the  guarantee,  the  defendant  applied  for  a  nonsuit. 


\i 


a 


,i 


.i 

5 


If. 


» ' 


i 


868 


1834. 


SUORTKEDE 

V. 

Cheek. 


Frret  point : 
Non -produc- 
tion of  memo- 
randum. 


Second  point: 
Non-appear* 
ance  oi  con- 
sideration. 
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The  jury  found  that  the  first  letter  referred  to  the  promis- 
sory note,  and  returned  a  verdict  for  the  plaintiff  for 
47/-  105.,  under  the  direction  of  the  lord  chief  justice,  who, 
however,  gave  the  defendant  leave  to  move  for  a  nonsuit. 
In  last  Easter  term, 

G.  T.  White  moved  accordingly. 

I.  The  memorandum  ought  to  have  been  produced.  It 
did  not  appear  by  the  letter  of  the  1  lth  of  May  what  was 
the  amount  or  the  subject-matter  of  the  memorandum,  or 
what  was  the  amount  of  the  note.  If  this  had  been  a 
declaration  on  a  promissory  note,  and  judgment  had  gone 
by  default,  it  would  have  been  necessary  to  produce  the 
note  in  order  that  it  might  be  seen  if  any  thing  had  been 
written  on  the  note.  For  the  same  reason  it  was  necessary 
here  to  produce  the  memorandum.  Bevis  v.  Lindse/l(a) 
was  an  action  on  a  promissory  note,  in  which  judgment 
had  been  taken  by  default.  Upon  the  execution  of  a  writ 
of  inquiry,  the  plaintiff  produced  the  note,  but  instead  of 
calling  the  subscribing  witness,  offered  other  evidence  that 
it  was  in  the  defendant's  hand-writing.  The  Court  held 
the  evidence  sufficient;  "  for  the  note  being  set  out  in  the 
declaration,  is  admitted,  and  the  only  use  of  producing  it  is, 
to  see  whether  any  payment  is  indorsed  upon  it."  In  Green 
v.  Hearne(b)  it  was  urged,  upon  motion  to  set  aside  an 
inquisition  in  an  action  against  the  acceptor  of  a  bill  of 
exchange,  that  the  bill,  \  though  produced  before  the  jury, 
was  not  proved ;  but  the  Court  held  that  the  acceptance 
was  admitted;  and  Buller,J.f  said  "the  only  reason  of 
producing  the  bill  is,  to  see  whether  any  part  of  it  is  paid." 
[Parke,  J.  It  is  customary  to  indorse  part  payments  on 
bills  of  exchange  and  promissory  notes ;  and  that  is  the 
foundation  of  the  rule.  The  reason  does  not  apply  to 
other  written  instruments.] 

II.  Considering  the  latter  as  a  guarantee,  it  is  void  foi 


*i 


(a)SStra.  1149. 


(6)  S  T.  R.  301. 
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want  of  sufficient  consideration,  expressed  on  the  face  of  it,        1834. 
to  satisfy  the  statute  of  frauds.     In  Jenkins  v.  Reynolds  (a),    c/^v-wf 
Saunders  v.  Wakefield  (b),  Wain  v.  Warhers  (c),  the  Courts  „. 

have  stated  the  intention  of  the  legislature  to  be,  to  ex-  Cheek. 
elude  parol  evidence  in  cases  of  this  description.  In 
Jenkins  v.  Reynolds,  the  guarantee  addressed  to  the  plain- 
tiff by  the  defendant  was  as  follows :  "  To  the  amount  of 
100/.,  be  pleased  to  consider  me  as  security  on  Mr.  James 
Cowing  and  Co's  account."  Richardson,  J.  in  that  case 
said  "Here,  as  the  letter  written  by  the  defendant  does 
not  disclose  whether  the  promise  was  made  by  him  for  a 
past  or  future  consideration,  nor  the  cause  for  which  it  was 
given,  if  parol  testimony  were  allowed  to  explain  either  of 
those  circumstances,  it  would  let  in  the  mischief  which  it 
was  the  express  object  of  the  legislature  to  obviate  and 
prevent  when  the  statute  was  passed."  This  guarantee 
does  not  disclose  whether  the  consideration  is  past  or 
future*  The  consideration  ought  to  appear  with  certainty 
on  the  face  of  the  instrument,  without  the  necessity  of 
resorting  to  parol  evidence.  It  may  be  said  that  there  is  a 
consideration  here  stated,  namely,  the  withdrawal  of  a 
promissory  note ;  but  that  is  not  sufficient,  as  it  does  not 
appear  on  the  face  of  the  letter  what  promissory  note  was 
to  be  withdrawn.  It  does  not  appear  by  whom  it  was 
made,  or  what  was  its  amount.  [Parke,  J.  It  appears  on 
the  face  of  the  letter,  to  be  a  promissory  note  held  by  the 
plaintiff.]  It  does  not  appear  that  the  note  was  given  by 
the  son.  [Parke,  J.  The  guarantee  must  be  viewed  in  con- 
nection with  the  state  of  facts  proved  to  have  existed  at 
the  time  when  it  was  entered  into.]  The  question  is, 
whether  there  is  enough  expressed  in  writing  to  satisfy  the 
statute  of  frauds.  No  parol  evidence  is  admissible  for  the 
purpose  of  explaining  that  something  on  the  face  of  the 
instrument  is  intended  as  a  statement  of  a  consideration. 
The  consideration  for    the   promise    ought  distinctly  to 

(a)  6  B.  Moore,  86 ;  S.  C,  3         (b)  4  Barn.  &  Alders.  505. 
Biod.  &  Bbgh.  14.  (c)  5  East,  10 ;  1  Smith,  299* 
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appear  upon  the  face  of  the  instrument.  [Parke,  1.  The 
letter  says,  "  you  will  be  so  good  as  to  withdraw  the  pro- 
missory note/9  that  is,  the  note  in  your  possession.  Sup- 
pose the  letter  had  referred  to  "  the  hogshead  of  tobacco 
in  your  possession ;"  would  that  have  been  an  insufficiest 
description?  There  is  no  necessity  for  describing  the 
note  in  such  a  way  that  upon  the  face  of  the  instrument  it 
should  appear  impossible  that  any  but  one  specific  note 
was  intended  to  be  referred  to.  If  that  were  required,  it 
would  not  even  be  sufficient  to  set  out  the  note  at  length; 
for  it  would  be  objected — non  constat  that  there  is  not 
another  note  precisely  similar.  Parol  evidence  must  of 
necessity  be  admitted  in  order  to  shew  to  what  the 
guarantee  applies.] 

Littledale,  J. — I  am  of  opinion  that  the  considera- 
tion sufficiently  appears.  If  there  had  been  two  promis- 
sory notes,  the  one  given  by  the  father,  the  other  by  the 
son,  it  could  not  have  been  shewn  by  parol  evidence  to 
which  the  guarantee  was  applicable.  So,  if  there  had  been 
two  promissory  notes  giveu  by  the  son,  parol  evidence 
would  have  been  inadmissible  to  show  which  was  intended 
to  be  referred  to.  But  here  there  was  but  one  promissory 
note  to  which  the  guarantee  could  apply.  1  think  that 
the  consideration  for  the  promise  is  sufficiently  apparent 
on  the  face  of  the  guarantee,  and  that  there  ought  there* 
fore  to  be  no  rule. 


Parke,  J.— There  is  no  question  but  that  a  sufficient 
consideration  is  expressed  on  the  face  of  the  guarantee. 
The  effect  of  the  defendant's  letter  is  this :  the  defendant 
requests  the  plaintiff  to  withdraw  the  promissory  note  in 
bis  possession,  and  promises,  on  his  bo  doing,  to  pay  the 
amount,  together  with  the  amount  due  upon  a  memoran- 
dura  given  by  his  son.  There  can  be  no  doubt  that  the 
giving  up  of  any  note  in  the  plaintiff's  possession  would 
be  a  sufficient  consideration  for  the  promise.    The  coa- 


Short kede 
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sideration  being  executory,  the  plaintiff  is  bound  to  shew         1834. 
that  he  has  executed  it;  aud  for  that  purpose  he  must  prove 
that  the  promissory  note  given  up  by  him  was  the  note  v. 

referred  to  by  the  agreement.  Had  there  been  two  pro- 
missory notes,  the  difficulty  suggested  by  my  brother  LU~ 
tledale  would  have  arisen.  There  is  however  in  this  case 
but  one  promissory  note;  and  it  is  therefore  clear  that  the 
plaintiff  has  fulfilled  the  agreement  on  his  part. 

Lord  Dbnman,  C.  J,  concurred  (a). 

Rule  refused. 

(a)  Patlctm,  J.  was  flitting  at  Nisi  Prius  in  London. 


Avril  v.  The  Sheriff  of  Warwick  and  others. 

1  ROVER  to  recover  the  value  of  goods  taken  under  an  A  return  of 
execution,  before  Tindal,  C.  J.  at  the  spring  assizes  for  the  ma(je  by  the 
county  of  Warwick,  in  1 834.  sherif  to  a 

fieri  facias 

The  defendant's  officers,  having  a  fi.  fa.  against  one  against  A.  is 

Cooper,  and  hearing  that  some  of  his  goods  bad  been  re-  ad.misslb,e  m 
r    7  °  °  evidence  upon 

moved  to  Avril!*  house,  seized  the  goods  in  question  there,  the  trial  of  a 
Cooper's  goods  were  removed  to  JvriTs  house  under  colour  pro^y  hf 
of  an  assignment  from  Cooper  to  Avril.    To  prove  that,  go***8  at  the 

■  ■  i-  /•!  -^iii^  time  of   such 

subsequently  to  the  time  of  the  execution  of  the  deed  of  returnbetwe*n 

assignment,  Avril  had  no  goods  of  his  own,  the  bailiff  of  the  A'  *nd  ?8°ff 
preceding  sheriff  was  called,  who  stated  that  he  had  sent  his  So,  although 
followers  to  search  for  goods  of  Avril  to  satisfy  two  writs  l^9^  with"1" 
of  fi.  fa.  against  Avril,  that  no  goods  were  found,  and  that  the  execution 
he  had  indorsed  the  writs  to  that  effect.    These  two  writs,  did  not  him- 

with  the  return  of  the  sheriff  of  nulla  bona,  were  also  put  *elf  search  for 

goods  of  A.9 
in.     The  admission  of  this  evidence  was  objected  to  on  but  sent  his 

the  part  of  the  plaintiff.     The  Lord  Chief  Justice  ad-  a5815UDt* 

mitted  the  evidence,  and   a  verdict  was  found  for  the 

defendant. 


M.  D.  Hill  now  moved  for  a  new  trial,  od  the  ground 
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that  the  evidence  wis  improper);  received.  The  evidence 
was  inadmissible,  as  the  bailiff  did  not  ascertain  that  Avril 
had  no  goods  to  satisfy  the  writs,  but  sent  his  folloutn. 
He  was  therefore,  in  effect,  giving  evidence  of  what  was  de- 
tailed to  him  by  another  person.  The  person  wbo  actuallj 
made  the  search  should  have  been  called.  The  mere  fad 
of  a  return  of  nulla  bona  is  not,  under  these  circumstance, 
sufficient.  [Parke,  J.  In  Gyfford  v.  Woodgate  (a)  it  wu 
held  that  the  sheriff's  return  indorsed  on  a  writ  is  prion 
facie  evidence  of  the  facts  returned.  It  is  difficult  to  con- 
tend that  the  return  is  not  tome  evidence.  The  principle 
is,  that  it  is  the  return  of  •  public  officer.]  Returns  are 
frequently  made  in  consequence  of  an  arrangement  betweet 
the  sheriff  and  one  of  die  parties  to  a  suit.  [Lord  Da- 
man, C.  J.  That  argument  was  pressed  in  Gyffard  v, 
Woodgate.  Lord  EUenborougH  was  of  opinion  that  the 
return  was  prima  facie  evidence  of  the  facta  stated  in  it, 
upon  the  ground  that  faith  wu  to  be  given  to  the  official 
act  of  an  officer,  even  where  third  persons  were  concerned.] 
If  the  return  only  had  been  put  in,  it  might  be  conceded 
that  it  was  prima  facie  evidence,  but  the  authority  of  the 
return  is  falsified.  It  was  the  duty  of  the  bailiff  to  hive 
searched  himself  for  the  goods. 

Lord  Dehmak,  C.J. — It  is  very  slight,  but  it  is  evi- 
dence.    We  will)  however,  see  my  brother  Tixdal. 

On  a  subsequent  day,  his  lordship  said  that  he  had 
spoken  to  Lord  C.  J.  Tindal,  who  saw  no  reason  for  dis- 
turbing the  verdict. 

Rule  refused. 


(a)  11  £ut,297-     Inthstcue,      in  evidence  by  the  party  objecting 
however,  the  writs  were  produced      to  the  admissibility  of  the  return. 
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1884. 


Reeve  v.  Davis  and  others. 

ASSUMPSIT  for  goods  sold  and  delivered.     Plea:  the   The  registered 

general  issue.    At  the  trial  before  Denman,  C.  J.,  at  the  ?Tier  J8  noV 
°#  #  '  '  liable  for  arti- 

sittings  in  London  after  Trinity  term  1833,  it  appeared  cles  furnished 
that  this  was  an  action  brought  by  an  ironmonger  resident  order^fo^the 
in  London,  to  recover  from  parties  who  reside  in  Liver-  repair  of  a 

vessel  chartei^ 

pool,  50/,  65.  Id.  for  goods  furnished  in  London  to  the  e(j  for  a  year 

captain  of  the  "  Ormrod"  steam-vessel,  for  the  repair  of  the  b?  a  J**1? 

.  .  r  who   has  un* 

vessel  and  engine.     It  was  admitted  that  the  goods  were  dertaken  to 
necessaries  for  the  vessel,  and  that  the  defendants  were  the  !?^r  *!{?  !  ** 
registered  owners.    A  charter-party,  dated  4  July  1  S3 1,  was  term. 
given  in  evidence  by  the  defendants,  purporting  that  Davis,  tnere  'ig  no 
on  behalf  of  himself  and  the  other  owners,  let  the  vessel  to  charter-party, 
Thompson  the  captain  for  one  year,  Thompson  covenanting  g00ds  were  or* 

to  keep  the  whole  of  the  vessel  in  repair  except  the  steam-  "ered  b/  *no 

r  r  r  .     agent  of  the 

engine,  and  to  indemnify  the  defendants  from  all  charges  in  owner,  or 
respect  of  the  vessel ;  and  the  owners  covenanting  to  keep  ^hlm 
the  engine  in  repair,  and  reserving  the  right  of  appointing     The  register- 
an  engineer.    The  defendants  paid  16/.  into  Court,  to  cover  a  gteam-boat 
such  part  of  the  bill  as  consisted  of  articles  furnished  for  let  it  to  J.  the 
repairing  the  engine,  and  it  was  objected  that  Thompson,  one  year,  the 

and  not  the  defendants,  was  liable  to  pay  the  residue  of  the  boat  ?***  ** 

.  paired  by  A*, 

bill.    The  Lord  Chief  Justice  was  of  opinion  that  the  de-  the  engine  by 
fendants,  as  owners,  were  liable,  and  that  the  charter-party  ^o°aro1to  an. 
was  no  answer  to  the  action.     A  verdict  was  found  for  the  point  an  en- 
plaintiff,  with  leave  to  the  defendants  to  move  to  enter  a  tharSie  owni 

nonsuit.  F.  Kelly  accordingly,  in  Michaelmas  term  fol-  f™  *™  not  ,ia" 
,      •  ,      •      j  i  •*!_•■_•      ■■*  ble  for  repairs 

lowing,  obtained   a   rule  nisi ;   against  which,  in  faster  ordered  by  A. 

term,  unconnected 


Busby  shewed  cause.  The  ruling  of  the  chief  justice 
was  right.  It  is  assumed  by  the  defendants,  that  by  the 
charter-party  all  interest  in  the  vessel  passed  from  them 
to  Thompson,  and  that  they  are  therefore  not  liable  for 
stores  furnished  for  the  use  of  the  vessel.    But  consider- 


with    the  en- 
gine. 
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ing  thit  the  engine  wu  to  be  repaired  by  tbe  owners ;  that 
they  were  to  appoint  the  engineer,  mod  that  Thompson 
covenanted  to  keep  them  indemnified  from  ill  charges  in 
retpoct  of  the  teasel,  it  it  deaf  that  it  was  sever  jutted—1 
that  the  owners  should  exorcise  ao  control  over  tbe  Teasel 
during  the  year.  Then  was  not,  in  tact,  such  a  complete 
parting  with  all  control  over  the  vessel  aa  to  bring  tail 
within  the  authority  of  those  cases  which  have  decided 
that  where  the  owners  have  parted  lor  a  time  with  sfi 
control  over  the  vessel,  they  are  not  liable  for  stores  ter- 
niabed  during  that  lime.  It  is  questionable  whether  Davit, 
who  was  only  a  part-owner,  had  a  right  to  demise  ths 
vnole  of  the  vessel;  and  if  he  bad  not,  the  demise,  « 
between  tbe  plaintiff  and  the  defendants,  was  inoperative 
Again ;  although  there  is  apparently  a  setting;  for  om 
year,  yet  the  subsequent  provisions  which  have  bees 
adverted  to,  shew  that  that  was  not  tbe  intention  of  tht 
parties.  CAnstte  v.  Lemit  (a)  shews  that,  notwithstanding 
the  words  of  letting  import  a'  transfer,  yet  the  party  will 
not  be  invested  with  the  entire  control  over  a  ship  if  the 
charter-party  also  contains  covenants  or  provisions  incon- 
sistent with  such  a  construction.  There  is  but  one  cast 
in  which  it  was  clearly  held  that  the  owner  was  exempted 
by  tbe  making  of  a  charter-party,  viz,  Fraxer  v.  Mmnk  (i). 
There,  the  whole  of  the  vessel  was  demised ;  here,  die 
owners  have  undertaken  to  keep  the  engine  in  repair. 
Prima  facie,  the  owners  are  liable;  and  it  ia  for  them  to 
get  rid  of  that  liability  by  positive  evidence.  [Pattern*,  J. 
Briggi  v.  Wtikuutut  (c)  determined  that  tbe  mere  net  of 
ownership  did  not  render  a  party  liable.] 


F.  Kelly  in  support  of  the  rule.  It  is  admitted  that 
prima  facie  the  captain  is  tbe  agent  of  the  owners ;  but 
the  moment  it  appears  that  the  vessel  has  been  let  to  tbe 
captain,  he  is  no  longer  to  be  considered  as  such  agent. 


(a)  1  Brod.&Dingh.410;  S.C. 
5  B.  Moore,  S1 1. 


(6)  13  East,  338. 
(r)  T  Bam.  &  Cream. 
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Then  the  question  is,  with  whom  the  contract  was  entered         f834. 

into.    The  owners  in  this  case  lived  at  Liverpool,  and       ;TV^/ 

Reeve 

had   no  dealings  with  the  plaintiff,  who  carried  on   his  v. 

business  in  London.  The  goods  were  ordered  by  Thomp-  Davis. 
son  in  London.  By  the  charter-party  the  legal  interest  of 
the  owners  was  passed  for  one  year.  It  is  true,  there  is  a 
clause  with  respect  to  the  engine  which  reserved  to  the  de- 
fendants, quoad  hoc,  some  control ;  but  the  demise  of  the 
ve$$el  is  for  a  term  certain.  Thompson  ordered  goods  for. 
that  part  of  the  vessel  which  he  was  bound  to  repair. 
Thompson  ordered  them  for  his  own  benefit.  In  Young 
v.  Brander(a),  in  which,  after  a  sale  of  a  ship,  the  legal 
title  remained,  through  the  negligence  of  the  vendee,  in 
the  vendor  for  a  month,  it  was  held  that  the  vendors  were 
not  liable,  during  that  interval,  for  repairs  ordered  by  the 
captain  under  the  direction  of  the  vendee.  Lord  Ellen- 
borough  there  said,  "  It  is  true  that  the  owners  of  a  ship 
are  liable  for  repairs  ordered  for  them  or  for  their  benefit 
by  their  master,  but  it  was  never  heard  of  that  if  a  stran- 
ger ordered  repairs  for  another's  ship  or  carriage,  the 
owner  was  liable  for  such  repairs."  The  question  there- 
fore is,  were  these  goods  ordered  for  the  benefit  of  the 
defendants  ?  None  of  the  goods  were  furnished  for  their 
benefit,  except  those  articles  furnished  for  the  repair  of  the 
steam-engine ;  and  to  cover  that  part  of  the  demand,  money 
was  paid  into  court.  Frazer  v.  Marsh  shews  that  the  only 
ground  which  renders  the  owners  liable  is,  that  the 
captain  is  the  agent  of  the  owners;  but  after  the  vessel 
is  chartered  to  the  captain,  tlu/t  relation  no  longer  exists. 
Frazer  v.  Marsh  has  never  been  overruled,  and  is  not 
distinguishable  from  the  present  case.  The  owners  are 
no  more  liable  for  repairs  done  to  the  vessel  than  a  land- 
lord, who  has  demised  a  house  for  one  year  to  a  tenant 
who  covenants  to  keep  the  premises  in  repair,  would  be 
liable  for  repairs  done  to  the  house  by  the  directions  of 
the  tenant. 

(a)  8  East,  10.    . 
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1B34.  Lord  Dknmak,  C.  J, — Tbe  question   in   this  cue  ii, 

^'~*~f      *Ao  ordered  the  goods?     Where  •  ship  is  hired  from  die 

v.  registered  owners  by  other  parties  whose  agent  orders  tbe 

D*?is.       goods,  the  owners  are  not  liable.     This  case  is  similar  to 

that ;  nor  is  it  different  from  the  case  of  a  landlord  who 

demises  a  Haute,  the  tenant  covenanting  to  repair. 

Littlbdalb,  J. — It  is  a  general  rule  that  the  captain 
and  owner*  are  liable  for  repairs  done  to  a  ship.  Tbe 
question  is,  who  are  to  be  considered  as  owners  at  tbe 
time  when  the  goods  were  furnished.  It  is  said  that  the 
persons  on  the  register  are  to  be  so  considered ;  that  ii 
not  necessarily  so :  the  register  acts  were  passed  for  a  dif- 
ferent purpose.  The  register  is  one  mode  of  obtaining 
information  as  to  who  is  the  owner ;  but  it  is  not  the  onhf 
means.  A  tradesman  may  inquire  of  tbe  captain  as  to 
the  owners,  and  if  he  does  not  give  him  satisfactory  in- 
formation, he  may  refuse  to  deal  with  him. 

If  what  is  furnished  be  for  the  benefit  of  the  owners,  they 
are  liable.  Every  thing  here  was  for  tbe  benefit  of  the 
charterer;  he  therefore  is  the  party  liable. 

Patteson,  J. — Tbe  effect  of  the  register  as  to  the 
liability  of  the  registered  owners  was  considered  in  Brigp 
v.  Wilkinson;  and  the  effect  of  that  decision  was,  that  in 
cases  of  this  description  you  are  to  consider  who  are  tbe 
contracting  parties,  and  that  the  register  is  of  no  effect. 
Here,  when  we  examine  the  charter-party,  we  find  that 
the  charterer  is  bound  to  repair  every  thing  except  the 
steam-engine ;  and  for  articles  furnished  for  that  purpose 
money  has  been  paid  into  Court.  Thompson  was  not  the 
agent  of  the  owners  in  point  of  fact — then  was  he  their 
agent  in  point  of  law  ?  The  goods  he  ordered  were  for 
his  own  benefit ;  and  Young  v.  Brander  shews  that  the 
mere  legal  owner  is  not  liable,  if  the  goods  are  not  ordered 
by  him  or  for  his  benefit.  Frazer  v.  Marsh  goes  tbe  full 
length  of  this   case.      Another  circumstance  was  relied 
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upon,  viz,  that  this  was  a  charter  under  seal  which  Davis 
had  no  authority  to  make ;  but  Young  v.  Brander  shews 
that  it  is  not  necessary  that  the  title  of  the  assignee  should 
be  complete  to  relieve  the  owner  from  liability. 

Williams,  J.  concurred. 

Rule  absolute. 


The  King  v.  The  Mayor  of  Oxford  (a). 

AN  action  by  Sammons  against  Grafton  was  brought  in  the  An  inferior 

Mayor's  Court  at  Oxford,  and  the  plaintiff  obtained  a  verdict  £?"?  caunot 
J  '  r  grant  a  new 

for  3/.  4s.  4rf.     Subsequently  the  mayor  granted,  first  a  rule  trial,  except  on 
nisi,  and  afterwards  a  rule  absolute  for  a  new  trial,  on  the  frauST'oHrre- 
ground  that  the  verdict  was  against  the  weight  of  evidence.  g«Iarity  in 

Upon  an  affidavit  stating  these  facts,  Chilton,  for  the  verdict, 
plaintiff,  obtained  a  rule  to  shew  cause  why  a  mandamus 
should  not  issue  to  the  Court  below,  commanding  them  to 
proceed  to  judgment  upon  the  verdict  obtained  in  this  cause, 
and  why  the  defendant  should  not  pay  the  costs  of  this 
application.  The  rule  was  moved  for  on  the  ground  that 
an  inferior  court  has  no  power  to  grant  a  new  trial,  except 
for  irregularity. 

JF.  Kelly  now  shewed  cause.  The  authority  for  the 
position  that  an  inferior  court  may  grant  a  new  trial  for 
irregularity,  but  not  upon  the  merits,  is  Com.  Dig.  tit. 
Court  (Q.)  This  position  is  not  supported  by  any  case. 
Blackquiere  v.  Hawkins  (b),  Bayley  v.  Boorne(c),  and  Rex 
v.  Peters  (d),  which  appear  to  be  the  only  cases  which  can 
be  referred  to,  as  establishing  that  inferior  jurisdictions  do 
not  possess  this  wholesome  power,  contain  only  mere 

(a)  This  case  was  decided  in         (c)  1  Stra.  392. 
last  Hilary  term.  (d)  1  Burr.  568. 

(6)  1  Dough  380. 

VOL.  III.  3  O 
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obiter  dicta,  not  called  for  by  the  facts  of  the  case,  nor 
made  after  direct  argument  upon  the  point.     Unlets  the 
v.  Court  see  clearly  that  the  rule  is    well   established  by 

Mayor  of     decided  cases,  they  will  not  issue  the  mandamus. 

Chilton,  contrsl,  was  about  to  address  the  Court,  when 

Lord  Denman,  C.  J.  said,  we  do  not  consider  it  neces- 
sary to  hear  you, — nor  indeed  proper, — for  that  would 
imply  that  we  thought  the  question  doubtful.  Where  do 
fraud  or  irregularity  in  obtaining  the  former  verdict  is 
shewn  or  made  the  ground  of  the  application  for  a  new 
trial,  we  think  that  it  does  not  admit  of  a  doubt  but  that 
inferior  jurisdictions  have  no  power  to  grant  a  new  trial. 

Littledale,  J.,  Taunton,  J.  and  Patteson,  J.,  con- 
curred. 

Rule  absolute. 


jj  The  King  v.  The  Churchwardens  of  St.  Saviour's, 

| ;  Southwark. 

'  TheCourtwiil    1}        _    .  i   •      ■      .    ..  L 

.)  not  grant  a       JL*ALLt  in  last  Hilary  term,  moved  in  the  bail  court,  be- 

\  mandamus  to    fore  patteso?i,  J.,  for  a  mandamus  to  compel  the  church- 

I  church-  .  ^  r 

{  wardens  to       wardens   of  St.   Saviour's,   Southwark,   to    assemble  the 

assemb  e  t^e  pariMhioners  for  the  purpose  of  taking  a  poll  upon  a  mo- 
tor the  purpose  tion,  put  to  the  vote  by  show  of  hands  at  the  vestry  meeting 
poll  upon  a  °f  ^1C  inhabitants,  held  on  the  2 1st  January  then  instant 
motion  carried  ft    appeared    that    three    persons    had,   in    the    time  of 

dv  a  show  oi 

handsataves-  Charles  II.,  devised  lands  in  trust  to  apply  the  rents  and 
I  try  meeting  to   profit  for  pOQr  persons  of  the  parish.     At  a  vestry  meeting 

j.  <ic/,— as  toap-  held  on  7th  January  last,  it  was  proposed  that  a  monument 

o/o^uno^held  snou'd  be  erected  in  the  church  to  the  memory  of  these 


in  trust  for       three  persons,  and  a  vote  passed  accordingly.     On  the  21st 
charitable 


i  cnariu&uie 

.j,  purposes,  to  the  erection  of  a  monument  to  the  memory  of  the  donor  of  the  fund. 
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of  the  same  month  it  was  moved  that  the  charitable  fund         1884. 
should  bear  the  expense,  and  the  motion  was  carried  by     j^^^ 
show  of  hands.    A  poll  was  demanded,  and  refused.    This  *. 

motion  for  a  mandamus  was  to  compel  the  taking  of  such  ^^wart*' 
poll.  12.  V.  Richards,  in  shewing  cause,  objected  that 
such  an  application  of  the  funds  of  the  charity,  as  was  con- 
templated by  the  motion  at  the  vestry,  would  be  illegal,  as 
being  a  breach  of  trust ;  and  therefore  the  Court  would  not 
send  a  mandamus  to  compel  the  taking  of  a  poll  upon  such 

a  motion. 

Cur.  adv.  volt. 

In  Easter  term,  the  judgment  was  delivered  in  full 
Court  by 

Patteson,  J. — We  think  that  the  mandamus  certainly 
cannot  go,  for  the  reason  given  by  Mr.  Richards;  for 
although  it  is  true  that  the  effect  of  sending  the  mandamus 
will  be  to  give  the  inhabitants  an  opportunity  of  reversing 
this  illegal  vote,  it  may  be  that  the  vote  will  be  confirmed. 
We  cannot  command  the  churchwardens  to  take  a  poll  for 
the  purpose  of  trying  whether  a  majority  of  the  inhabitants 
are,  or  are  not,  in  favour  of  the  commission  of  that  which 
would  certainly  be  a  breach  of  trust 

Rule  discharged. 


GOODWYN  V.  LORDON. 

X HE  defendant  had  been  charged  in  two  indictments  for  A  party  who 
embezzlement,  on  the  prosecution  of  the  plaintiff;  and  upon  J^^lTpcma 
these  indictments  he  was,  at  the  Surrey  sessions  on  the  5th  criminal 
February  last,  acquitted.     On  the  same  day  the  defendant  ^e^%!qiiit- 
was  discharged  by  proclamation;   and  upon  leaving  the  ted, and  dU- 

gaol  in  which  lie  had  been  confined,  on  the  morning  of  the  privileged 

from  arrest 
during  his  return  home  from  the  gaol  in  which  lie  has  been  confined 
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6th,  he  was,  whilst  on  his  way  home,  arrested  by  an  officer 
of  the  sheriff  of  Surrey,  under  process  in  this  action. 

Upon  an  affidavit  stating  the  above  facts,  and  alleging 
that  the  arrest  was  made  for  vexatious  purposes,  bat  sot 
alleging  that  the  criminal  charge  was  preferred  for  the  par- 
pose  of  enabling  the  plaintiff  to  arrest  the  defendant. 


Dunbar,  in  Easter  term,  moved  that  the  defendaat 
might  be  discharged  out  of  the  custody  of  the  sheriff  of 
Surrey.  The  defendant  was  privileged  from  arrest  during 
bis  return  home.  Meekitu  v.  Smith  (a).  [Lord  Des- 
man, C.  J.  The  rule  as  to  privilege  from  arrest  redeowki 
does  not  appear  to  me  to  apply  to  the  case  of  a  party  who 
was  detained  as  a  prisoner  on  a  criminal  charge.  JJltic- 
dale,  J.  I  know  that  this  question  has  been  once  or 
twice  before  a  single  judge  lately;  and  I  think  that  it  was 
held  that  a  party  was  not,  under  such  circumstances,  enti- 
tled to  the  privilege.]  The  defendant  had  been  twice 
declared  to  be  no  criminal.  In  Wells  v.  Gunuy  (A),  where 
a  party  had  been  arrested  on  a  criminal  charge  ou  a  Sun- 
day, for  the  purpose  of  effecting  an  arrest  on  civil  process 
on  the  Monday,  and  such  arrest  was  accordingly  made  on 
the  Monday,  the  Court  ordered  him  to  be  discharged. 
[Lord  Dtnman,  C.  J.  Where  a  party  is  arrested  on  a  cri- 
minal charge,  in  pursuance  of  a  scheme  for  arresting  him 
with  more  facility  upon  a  civil  charge,  the  Court  will  order 
him  to  be  discharged.  But  the  acquittal  here  upon  two 
indictments  preferred  by  the  same  party  at  wbose  suit  he 
is,  upon  his  acquittal  and  discharge,  arrested,  does  not  of 
itself  shew  that  the  criminal  charge  was  a  mere  contrivance, 
on  the  part  of  the  plaintiff,  to  enable  him  to  arrest  the  de- 
fendant. It  does  not  appear  that  it  was  a  contrivance  for 
that  purpose.  Therefore  the  question  comes  to  this,— 
whether  a  party  returning  home,  after  being  before  a  court 
of  justice  by  compulsion,  upon  a  criminal  charge,  is  privi- 


(u)  1  H.Bla.G36. 


(fr)  8  Bam.  &  Cress*.  7«9. 
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leged  from  arrest.  The  case  that  comes  nearest  to  this  is 
that  of  iter  v.  Blake  (a),  in  which  it  was  held — that  a  party 
taken  under  an  irregular  writ,  is  privileged  from  arrest  in 
returning  from  the  chambers  of  the  judge  who  has  dis- 
charged him :  So,  although  his  attendance  before  the 
judge  be  voluntary;  as  where  he  is  brought  up  undec 
habeas  corpus  obtained  by  himself. — This  is  a  very  im- 
portant question,  and  we  will  take  time  to  consider  it.] 

Cur.  adv.  vult. 

Lord  Den  man,  C.  J.,  on  the  following  day,  delivered 
judgment. — We  have  not  been  able  to  discover  any  prece- 
dent for  discharging  a  party  from  the  custody  of  the  sheriff, 
on  the  ground  that  at  the  time  of  his  arrest  he  was  returning 
from  a  court  of  justice  where  he  had  been  detained  upon  a 
criminal  charge.  There  is  an  anonymous  case  reported  in 
1  Dowling's  Practice  Cases,  157,  in  which  a  similar  appli- 
cation was  made,  in  the  bail  court,  to  my  brother  Parke, 
who,  after  consulting  the  Court,  held  that  the  party  was  not 
entitled  to  the  privilege  from  arrest.  We  therefore  think 
that  the  rule  cannot  be  granted. 
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Rule  refused. 


1834. 


GOODWYN 

V. 
LOBDON. 


a)  Ante,  vol.  ii.  312. 


M'Cormack  v.  Melton. 

T HIS  action  was  tried  before  the  under-sheriff  of  Mid- 
dlesex, and  the  plaintiff  recovered  33/.  IQs.  for  damages  and 
costs.  In  a  ca.  sa.,  which  was  afterwards  issued  against 
the  defendant,  the  sum  recovered  was  erroneously  stated  to 
be  34/.  105.  Taunton,  J.,  made  au  order  for  amending  the 
process,  by  the  insertion  of  the  correct  sum,  instead  of 
34/.  10*. 


Where  the 
sum  mention* 
ed  in  a  ca.  sa. 
varies  from 
that  in  the 
judgment,  but 
the  party  has 
sustained  no 
damage  from 
the  error,  the 
Court  will 
amend  the 
writ. 


M<Cmuuce 
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1834.  ARller,  in  last  Easter  term,  moved  for  a  rule  nisi  to  re- 

1  the  order  of  Taunton,  J.,  and  to  discharge  the  de- 
fendant out  of  custody.     This  amendment  was  not  of  ■ 

Hilto*.  matter  of  form  merely,  but  of  substance,  and  ought  not, 
therefore,  to  have  been  made  by  the  learned  judge.  [Pat- 
ttton,  J.  I  see  that  Mr.  Tidd  states  that  "  the  ca.  sa.  an; 
be  amended  by  the  judgment, — in  the  names  of  the  parties, 
if  mistaken,  or  in  the  amount  of  the  sum  recovered.''  And 
be  cites  several  cases,  and  amongst  others,  Larocht  v.  Wat* 
hrough(a),  where,  after  error  brought,  the  Court  permitted 
a  ca.  sa.  to  be  amended  by  altering  the  sum  directed  to  be 
levied  to  the  original  amount  recovered.  [Littledale,  J. 
There  is  also  the  case  of  Mouys  v.  Leake{b),  in  whkh  the 
Court  amended  a  writ  of  execution  for  1400/.,  which  had 
issued  upon  a  judgment  for  700/.  only,  it  appearing  that  the 
sum  of  1400/.  had  been  inserted  in  the  writ  by  mistake,  and 
that  in  tact  only  700/.  had  been  levied.] 

Lord  Denman,  C.  J.— The  rule  is  correctly  raid  down 
by  Lord  Kenyan  in  Ijiroche  v.  Wasbrtmgh,  where  he  says, 
"  The  justice  of  the  case  requires  that  we  should  permit 
the  plaintiff  to  amend;  if  the  defendant  had  indeed  suffered 
by  the  excess  in  the  execution,  that  might  have  varied  the 
case,  but  here  he  has  not  sustained  any  damage  by  il." 
The  defendant  has,  in  the  present  case,  sustained  no  damage ; 
and  any  inconvenience  that  he  may  have  suffered,  he  has 
brought  upon  himself  by  his  default  in  payment  of  what  he 
owed. 

Little  bale,  J.,  Patteson,  J.,  aud  Williams,  J.  con- 
curred. 

Rule  refused. 

(a)  2  T.  R.  737.     Aud  see  NmnJum  v.  La*,  5  T.  R.  577. 
(*)  8  T.  It.  416  (a) 
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1834. 

Freeman  and  others,  Executors,  Sic.  v.  Mo  yes. 

XHIS  action  was  commenced  in  Easter,  1832,  and  the  The  38d  sec- 
cause  being  set  down  for  trial,  and  notice  of  trial  given  for  will.  4,  c.  42 

the  London  sittings  in  Michaelmas  term,  1833,  was  made  as  to  payment 

.  1.  of  costs  by 

a  remanet,  and  was  at  last  tried  m  Michaelmas,  1833,  executors  and 

when  the  defendant  had  a  verdict     On  1st  June,  1833,  the  admi.ni8tra; 

#  *  9         tors,  in  actions 

3  &  4  Will.  4,  c.  42,  had  come  into  operation.     Sec.  32  of  brought  by 
that  statute  enacts,  that  in  every  action  brought  by  any  heloTby^e 

executor  or  administrator  in  right  of  the  testator  or  rates-  Court,  dissen- 

tiente  IMtlc- 
tate,  such  executor,  &c.  shall  (unless  the  Court  in  which  dale,  J.,  to  ap- 

such  action  is  brought,  or  a  judge  of  any  of  the  superior  fei0^1^ 

Courts,  shall  otherwise  order,)  be  liable  to  pay  costs  to  the  passing  of  the 

defendant,  in  every  case  in  which  he  would  be  liable  if  he  ^j^rKcd** 

were  suing  in  his  own  right,  upon  a  cause  of  action  accru>  before  or  not; 

ing  to  himself.     The  defendant  took  out  a  summons  for  cauBehad  ° 

taxation  of  his  costs  under  this  statute,  and  the  Master  heen  made  a 

r&nanet  be- 
taxed    the   costs,  but    recommended    that  an   application  fore  the  pas- 
should  be  made  to  this  Court,  for  the  purpose  of  ascertain-  sm8°*  the  act. 
ing  whether  the  statute  applied  to  this  case,  or  was  only 
applicable  to  actions  by  executors,  commenced  after  the 
passing  of  the   act.      A   rule  nisi   for  setting   aside   the 
taxation  was  obtained  in  Hilary  term,  1834,  and  in  the 
same  term  cause  was  shown  by 

Sir  James  Scarlett,  who  contended  that  the  words  "  in 
every  action  brought"  were  retrospective,  as  well  as  pro- 
spective, — and  that  if  it  had  been  intended  to  confine  the 
enactment  to  actions  to  be  commenced  after  the  passing  of 
the  act,  the  legislature  would,  as  in  all  other  cases,  have 
used  prospective  words.  He  also  contended  that  the  pre- 
sent enactment  was,  in  this  respect,  similar  to  the  clause  in 
Lord  Tenterden's  act,  (9  Geo.  4,  c.  14,  s.  1,)  which  had  been 
held  to  apply  to  parol  acknowledgments  and  promises  made 
previously  to  the  passing  of  the  act. 
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1834. 


Freeman 

and  others 

v. 

Motes. 


CASES  IN  THE  KING'S  BENCH. 

Piatt,  contra.  The  enactment  is  not  retrospective. 
The  cases  upon  Lord  Tenter  den's  act  are  not  applicable. 
That  statute  merely  introduced  a  new  rule  of  evidence, 
whereas  the  present  enactment  takes  from  executors  and  ad- 
ministrators a  right  which  they  previously  possessed. 

As  it  was  by  reason  of  the  cause  having  been  made  a 
remanet,  that  it  was  not  tried  before  the  passing  of  the  act, 
this  is  a  case  in  which  the  Court,  supposing  the  act  to  be 
retrospective  in  its  operation,  Mould  exercise  the  discre- 
tionary power,  given  to  them  by  the  clause,  of  otherwise 
ordering. 


Cur.  adv.  vult. 

Lord  Den  man,  C.  J.,  in  Easter  term  said,  that  upon 
inquiry  the  Court  had  found  that  the  Courts  of  Common 
Pleas  and  Exchequer  had  both  held  that  the  clause  was  re- 
trospective; and  that  therefore  they  would  discharge  the 
rule. 

Littledale,  J.,  said  that  he  was  not  inclined  to  concur 
iu  opinion  with  the  rest  of  the  Court.  He  thought  that  it 
could  not  have  been  intended  that  a  party  who  had  com- 
menced an  action  upon  the  faith  that  he  should,  according 
to  the  law  then  in  force,  be  free  from  liability  to  pay  costs, 
should  be  made  liable  to  such  payment  by  an  enactment 
subsequently  made. 

Rule  discharged. 


,,.j- 
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■I  *  1834. 

talir  THE  EXCHEQUER  CHAMBER— FROM  THE  KING'S      ^"^^ 
» «.»  BENCH* 

m  Bayley  v.  Drever  and  others. 

".  IJEBT  upon  2&S   Edw.6,  c.   IS,   for  not  setting  out  The  decisions 
tithes.     The  declaration  stated  that  the  plaintiffs  (below)  ^presumption 

.   were  proprietors  of  the  tithes  of  corn  grain  and  hay,  of  °f  a  rele*s« 

^  •     i      j     •       i  •  i       *  i>       i  ••  ,  or  a  grant, 

certain  lands  in  the  parish  of  Prestbury,  in  the  county  of  ns  against  a 

Chester,  and  that  the  defendant  (below)  was  occupier  of  laJ  ""pr?" 

the  same  lands.     It  then  stated  the  subtraction  of  the  tithes  tithes,  from 

by  the  defendant,  and  claimed  the  treble  value.     Plea :  ml  £Jm™f  $*' 

,    debet.     From  the  particulars  of  the  plaintiff 's  demand,  it  tithes,  are  so 

appeared  that  the  action  was  brought  to  recover  the  value,  Court  of  Error 

single  or  treble,  of  the  tithe  of  eight  acres  of  hay  for  six  *"  *•  5jT 

.  cheqaerCham* 

years,  commencing  with  1825,  and  amounting  to  15*.  in  the  her  refused  to 

whole  over-rule 

them,  though 
The  cause  was  tried  at  the  summer  assizes,  18S1,  for  the  dissatisfied 

•        t-       A.1. 

county  of  Chester,  before  Bo  Hand,  B.     In  support  of  the  ^Lun^  upon 
plaintiff 's  case,  there  were  given  in  evidence,  first,  certain  which  the 
letters-patent  of  Queen  Elizabeth,  dated  19th  of  November,  an(j  referred 
1579,  granting  to  several  persons,  one  of  whom  was  T/iomas  *J»  |»rti«»  *» 
Leigh,  among  various  other  things,  "the  tithes,  portions,  by  writ  of 
and  oblations  issuing  &c,  out  of  and  in  the  mill,  fields,  j£^lD  P*"1*" 
parish  or  hamlets  of  Prestbury,  and  also  all  the  rectory  and      Perception 
church  of  Prestbury,  (which  rectory  and  premises  to  the  corn  j8  evj. 
monastery  of  St.  Werburg,  had  theretofore  belonged  and  deuce  of  title 
pertained:)  and  all  manors,  glebes,  tithes,  obventions,  &c.,  torial tithes,— 
situate  &c,  in  the  mill,  fields,  parish  and  hamlets  of  Prest-  f>8J>aJaht  i- 
bury,  or  elsewhere,  in  the  county  of  Chester,  belonging  to  not  setting  out 
the  said  rectory,  or  reputed  as  parcel  thereof.0  competent  to 

Secondly,  a  deed  of  partition,  dated  1st  of  October,  1586,  the  plaintiff  to 
whereby  the  other  grantees  released  to  Thomas  Leigh,  the  tftheper- 
whole  of  that  which  had  been  so  granted  to  them  jointly.      cepdon  of  the 

lands  in  ques- 
tion by  parties  not  shewn  to  be  in  privity  of  estate  with  the  plaintiff, — and  to  oroduce 
leases  ofthe  tithes  granted  by  those  persons  to  former  occupiers  of  the  defendants  land; 


i 


Picas  and  E? 
t  respective 
rule. 


luiimry  powei 
ordering. 


l.or>U)„NM,  .duK,,„.v. 

.,     r>  .*.:;-.    plaintiff 

iiiqnirv  the  L.O'  * 

.    ..... -.dived  by. 

i:'.;'..iai;i.  ami  fro 
..  ,:■  Mi.  Richan 
-J.,  iiitl  thai  *iiK-e  lb 

:  r"..T  or  on  account 

■^jIT  .-    :'j  ■  given  foi    tlic  purj 

i,l°r  .     ..:■:>. >i '  Leigh  a£  tin:  la 

cor  -  ».•  .    ;:-.  .n*aU-t'actoiy  naturt 

"'  i    ■       -'-.   argument  in  this  C 

•  rj;.   :t  more    particularly . 

•  ■:.-.  :i:t  year   1822   tithe  ol 

.   -     -  ■:      '-    ■*->  -hjecuil  that  there  na 

■■.  .1:  the  plaintiffs  below  to  1 

......  contrary,  au  adverse  title  I 

.     .i.iWj  gnen  111  evidence   by   1 
.     :»..i  action.     This  objection  wj 


^ 


'. 


V 


'He  exchequer  chamber. 

V  the  persons  by  whom  those  leases 
This  objection  was  also  over- 


4- 


-    * 


"">. 


', 


a  »p  the  evidence  on  both 

•as  clear  that  mere 

claim  of  tithe 

9  could  not 

-;  that 

.its  was 

ie  of  hay; 

'   .  .i,  unless  shewn 

j  ance  ;  and,  that  the 
as  well  of  tithes  within 
.   forest,  as  of  tithes  within 
unc  parish,  were  good  and  ad- 
>,  '  the  purpose  of  rebutting  the  pre- 

.nt  which  it  was  contended  on  the  part 
.dt  arose  from  the  non-payment  of  the  tithe 
j.  o  all  which  opinions  and  directions  the  counsel 
defendant  below  excepted,  and  a  bill  of  excep- 
was  handed  to  the  learned  baron  and  sealed.    The 
,ry  found  a  verdict  for  the  plaintiff  for  45/.,  being  treble 
the  amount  specified  in  the  particulars  of  demand.     Judg- 
ment was  accordingly  entered  up   in  the  King's   Bench, 
and  the  defendant  sued  out  a  writ  of  error  in  the   Ex- 
chequer Chamber,  and  assigned  as  errors  the  several  rulings 
of  the  learned  baron  above  stated. 

This  writ  of  error  was  argued  in  last  Easter  vacation 
before  Tindal,  C.  J.,  Lord  Lyndkunt,  C.  B.,  Park,  J., 
Ga$elet.,J.,  and  Bosanquet,  J.,  Holland,  B.,  and  Gur+ 
ney,  B. 

J.  if.  Lloyd  for  the  original  defendants.  The  first  of 
the  points  submitted  is  an  abstract  question  of  law,  inde- 
pendent altogether  of  the  evidence  of  the  case.  It  rests 
upon  the  acknowledged  principle,  that  from  long  undisputed 
enjoyment,  a  legal  origin  and  title  may  be  and  ought  to  be 


Bayley 

V. 

Drever 
ami  others. 
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Thirdly,  certain  leases  and  counterparts  of  leases  of  the 
tithes  (comprehending  noimnatim  every  species  of  tilt* 
and  obvention)  arising  within  the  township  of  Macclesfield 
forest,  in  the  parish  of  Prestbury,  (within  which  township 
the  lands  in  question  were  situated,)  purporting  to  have 
been  granted  by  different  members  of  the  family  of  Leigh, 
for  terms  of  years  long  expired ;  the  earliest  of  which  bore 
date  12th  June,  1710,  and  the  latest  16th  October,  1798; 
upon  certain  of  which  leases  the  receipt  of  rent  was  duly 
proved. 

Fourthly,  similar  leases  of  the  tithes  arising  in  other 
townships  of  the  same  parish,  from  1 1th  November,  1636, 
to  16th  October,  1798,  purporting  to  have  been  granted  in 
like  manner  by  the  Ldghi;  as  to  some  of  which  abo 
payment  of  the  rent  reserved  was  duly  proved. 

Witnesses  were  called  by  the  plaintiffs,  who  proved 
that  the  tithe  of  corn  had  been  received  by  members  of  the 
family  of  Leigh  from  the  defendant,  and  from  others,  down 
to  the  time  of  the  death  of  Mr.  Richard  Leigh,  which 
occurred  in  the  year  1822,  and  that  since  that  year  the  tithe 
of  corn  had  been  received  for  or  on  account  of  the  plaintiffs. 
Some  evidence  was  also  given  for  the  purpose  of  shewing 
a  pernancy  by  the  family  of  Leigh  of  the  tithe  of  hay ;  but 
this  evidence  was  of  an  unsatisfactory  nature,  and  the  course 
which  is  taken  in  the  argument  in  this  Court,  renders  it 
unnecessary  to  state  it  more  particularly.  It  was  proved, 
however,  that  since  the  year  1822  tithe  of  corn  alone  had 
been  taken.  It  was  objected  that  there  was  no  evidence  of 
any  right  or  title  in  the  plaintiffs  below  to  the  tithe  of  hay, 
but  that,  on  the  contrary,  an  adverse  title  had  been  proved 
by  the  documents  given  in  evidence  by  the  plaintiffs  in 
support  of  their  action.  This  objection  was  over-ruled  by 
the  learned  baron.  It  was  further  objected  by  the  defend- 
ant's counsel,  that  the  leases  and  counterparts  given  in 
evidence,  were  irrelevant,  and  ought  to  be  withdrawn  from 
the  consideration  of  the  jury,  inasmuch  aa  the  plain  tiffs 
bad  uot  been  shewn  to  derive  any  title  from,  or  to  be  in 
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any  way  connected  with,  the  persons  by  whom  those  leases 
were  respectively  granted.  This  objection  was  also  over- 
ruled. 

The  learned  baron  then  summed  up  the  evidence  on  both 
sides,  and  directed  the  jury,  "  that  it  was  clear  that  mere 
non-payment  of  tithe  was  no  answer  to  a  claim  of  tithe 
by  even  a  lay  impropriator ;  and  that  the  jury  could  not 
presume  a  grant  from  mere  non-payment  of  tithes ;  that 
the  perception  of  the  tithe  of  corn  by  the  plaintiffs  was 
evidence  of  a  title  in  the  plaintiffs  to  the  tithe  of  hay; 
that  the  tithe  of  hay  followed  that  of  com,  unless  shewn 
to  be  severed  by  some  grant  or  conveyance ;  and,  that  the 
leases  and  counterparts  of  leases,  as  well  of  tithes  within 
the  township  of  Macclesfield  forest,  as  of  tithes  within 
other  townships  in  the  same  parish,  were  good  and  ad* 
missible  evidence  for  the  purpose  of  rebutting  the  pre- 
sumption of  a  grant  which  it  was  contended  on  the  part 
of  the  defendant  arose  from  the  non-payment  of  the  tithe 
of  hay."  To  all  which  opinions  and  directions  the  counsel 
for  the  defendant  below  excepted,  and  a  bill  of  excep- 
tions was  handed  to  the  learned  baron  and  sealed.  The 
jury  found  a  verdict  for  the  plaintiff  for  45/.,  being  treble 
the  amount  specified  in  the  particulars  of  demand.  Judg- 
ment was  accordingly  entered  up  in  the  King's  Bench, 
and  the  defendant  sued  out  a  writ  of  error  in  the  Ex- 
chequer Chamber,  and  assigned  as  errors  the  several  rulings 
of  the  learned  baron  above  stated. 

This  writ  of  error  was  argued  in  last  Easter  vacation 
before  Tindal,  C.  J.,  Lord  Lyndhurst,  C.  B.,  Park,  J., 
Ga$elce.9J.,  and  Bosanquet,  J.,  Bottand,  B.,  and  Gwr* 
ney,  B. 


Bayley 

Dreys* 
ami  others. 


J.  H.  Lloyd  for  the  original  defendants.  The  first  of 
the  points  submitted  is  an  abstract  question  of  law,  inde- 
pendent altogether  of  the  evidence  of  the  case*  It  rests 
upon  the  acknowledged  principle,  that  from  long  undisputed 
enjoyment,  a  legal  origin  and  title  may  be  and  ought  to  be 
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presumed.  And  although  there  are  authorities  which  teem 
to  bear  out  the  proposition  that  no  distinction  exists  in  this 
respect  between  a  lay  and  a  spiritual  rector,  and  that  mere 
non-payment  of  tithes,  however  remote);  carried  back,  fur* 
nishes  no  answer  to  the  claim  of  either ;  yet  these  autho- 
rities, when  examined,  will  be  found  to  rest  on  no  nut 
foundation ;  and  this  Court,  as  a  Court  of  appellate  jurit- 
diction,  will,  if  they  see  that  the  grounds  upon  which  the 
cases  have  been  decided  are  fallacious,  not  consider  them- 
selves bound  by  the  decisions.  The  authorities  proceed  on 
the  assumption,  that  the  claim  founded  on  non-payment,  it 
evidencing  a  lost  grant,  is  in  substance  and  effect  a  claim  of 
a  prescriptive  exemption  from  tithe  altogether,  a  prescription 
in  nan  dtcimando,  which,  it  is  admitted,  cannot  prevail 
against  either  a  spiritual  rector  or  a  lay  impropriator.  But 
die  two  cases  are  essentially  distinct ;  the  one  being  a  claim 
which  is  inconsistent  with  the  nature  and  origin  of  the  pro- 
perty, the  other  being  in  no  respect  inconsistent  with  either, 
and  being  at  the  same  time  in  strict  accordance  with  the 
rules  of  law,  as  applied  to  every  other  description  of  property 
having  similar  qualities.  Before  the  dissolution  of  monas- 
teries, the  property  of  the  church  could  not  be  granted  away 
from  the  church,  and  no  layman  could  plead  an  entire 
exemption  from  the  payment  of  tithe.  There  could  there- 
fore be  no  prescriptive  title  in  a  layman,  whether  arising 
from  grant  or  from  release.  But  when,  after  the  dissolution, 
a  portion  of  the  church  property  came  into  the  hands  of 
laymen,  the  nature  and  character  of  that  property  were 
altered ;  it  acquired  the  qualities  of  lay  property  generally, 
and  became  susceptible  of  every  modification  of  which  lay 
property  admitted.  There  is  nothing,  therefore,  unrea- 
sonable in  the  supposition,  that  the  whole  or  a  portion  of 
the  tithes  of  a  rectory  may  have  been  granted  away  either  in 
perpetuity  or  for  a  term ;  or,  what  is  substantially  the  same 
proposition,  that  an  individual  proprietor  of  lands  subject  to 
tithes,  or  the  whole  of  such  proprietors  within  a  given  dis- 
trictj  should  have  obtained,  for  an  adequate  consideration,  a 
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release  from  the  payment  of  the  whole  or  some  particular 
species  of  tithe.  In  the  contrary  doctrine,  on  the  other 
hand,  there  is  this  anomaly,  that  time  which  gives  security  to 
all  other  property,  impairs  the  security  of  this,  by  destroying 
the  evidence  of  title  in  which  it  is  founded,  without  affording 
any  equivalent  protection  by  means  of  presumption  from 
the  length  of  enjoyment.  It  is  submitted,  therefore,  that  a 
doctrine  so  entirely  at  variance  with  the  principles  of  law, 
and  so  destitute  of  any  foundation  of  reason  and  equity, 
cannot  be  sustained  ;  more  especially  as  it  has  many  times 
been  questioned  and  condemned  by  high  and  distinguished 
legal  authorities. 

The  cases  upon  the  subject  are  collected  in  Eagle  on 
Tithes,  cap.  S,  sec.  6.  [Lord  Zyndhurst,  C.  B.  That 
author  states  the  result  of  the  authorities  to  be  "  that  mere 
non-payment  is  undoubtedly,  not  even  amongst  laymen, 
any  answer  to  the  demand  of  tithes ;"  and  upon  examining 
the  cases,  it  will  be  found  that  this  is  the  correct  result.] 
The  author,  in  the  beginning  of  the  section,  clearly  shews 
that  he  considered  the  law  of  presumptions  of  titles  to 
tithes  against  the  parochial  or  common  law  right  of  rectors, 
and,  in  particular,  of  impropriate  rectors,  as  in  a  most 
unsatisfactory,  uncertain,  and  unsettled  state ;  and  the  lan- 
guage of  Lord  Eldon,  in  Williams  v.  Bacon  (a),  which  he 
there  cites,  shews  that  such  also  was  his  lordship's  opinion. 
In  Medley  v.  Talmey(b),  (a.  d.  1759,)  as  given  by  Mr. 
Eagle,  the  Court  declared,  that  though  the  tenant  could 
not  prescribe  in  non  decimando,  yet  that  against  a  lay 
impropriator  they  would  presume  tithes  granted  to  the 
terre-tenant,  no  tithes  having  ever  been  paid,  but  the  land, 
as  sworn,  looked  upon  as  tithe-free.  In  that  case  there  had 
only  been  43  years  possession  by  the  defendant.  In  all 
the  cases  in  which  the  Courts  have  held  that  non-pay- 
ment afforded  no  presumption  of  a  grant  or  release,  they 
have    proceeded    upon    the    supposition   that    the    ques- 
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(a)  Eagle  on  Tithes,  88;  S  Eagl. 
&  Young,  1178. 


(6)  Dodd's  MS.  168;  1  Eagl. 
&  Y.  690;  Gwill.  Tithes,  559. 
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tion  «u  one  of  s  prescription  in  nor  decimando,  and  aot 
of  a  lost  grant  or  release.  It  is  properly  a  question  for 
the  jury,  as  in  ordinary  cases,  whether  in  fact  a  grant  or 
release  has  been  executed.  [Lord  Lyndhnnt,  C  B.  That 
which  is  thrown  out  by  Lord  RtdadaU  in  Nortmry  v. 
Meade  (a),  is  the  strongest  authority  for  yon.  It  maybe  that 
there  is  enough  to  satisfy  the  House  of  Lords  that  they 
ought  to  reverse  the  decisions;  but  I  do  not  think,  thtt 
when,  as  is  the  fact,  the  current  of  the  decisions  is  all  ■ 
one  direction,  we  can  take  upon  oursebres  to  over-rale 
those  decisions, — notwithstanding  that  eminent  judges  haw: 
doubted  the  soundness  of  the  principle  upon  which  the 
decisions  have  proceeded.  Tmdal,  C  J.  It  is  necessary, 
in  order  to  raise  a  presumption  of  a  grant  or  release,  thtt 
there  should  be  some  collateral  fact  besides  the  non-pay 
ment  of  rent]  Mr.  Baron  Clark,  in  Fanshato  v.  More(b\ 
expressed  as  strong  a  dissent  from  the  doctrine  in  question 
as  did  Lord  Redetdale  in  Norbtay  v.  Meade.  His  lord- 
ship, after  other  strong  observations,  says,  "  It  seems  vert 
extraordinary  that  a  layman  may  prescribe  upon  a  pre- 
sumption of  a  grant  being  lost  for  a  portion  of  tithes  ia  the 
soil  of  another,  even  against  the  rector  of  the  parish,  and 
yet  cannot  prescribe  for  the  tithes  of  his  own  lands  in  the 
same  way.  [Lord  Lyndkurtt,  C.  B.  That  anomaly  hat 
been  mentioned  in  all  the  cases,  and  yet  the  decisions  have 
all  been  oneway.  Parke,  3.  Mr.  Binm  C/w4  ends  the 
judgment  to  which  you  have  alluded,  by  acknowledging  and 
submitting  to  the  force  of  the  authorities.] 

f  I.  The  leases  which  were  given  in  evidence  were  set 
properly  admissible  in  support  of  the  title  of  the  plaintiffs 
below,  for  it  does  not  appear  that  they  are  in  any  manner 
connected,  as  regards  title,  with  the  Leigh  family,  by  whom 
these  leases  purport  to  have  been  made.  It  was  proved 
that  the  last  of  that  family  died  in  1822,  and  that  the 
tithes  which  had  been  received  since  that  time  had  been 
received  by  certain  persons,  on  account  of  the  plaintiffs ; 
<«)  3  Bligh's  P.  C.  ail.  (4)  2  Eagle  &  Y.  Of ;  Gw.JBO. 
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but  it  was  not  shewn  in  what  right  they  received  them. 
[Lord  Lyndhurst,  C.  B.  One  step  in  the  case  was  to  shew 
that  the  Leighs  were  entitled ;  and  for  that  purpose  those 
documents  were  admissible.] 

III.  There  was  no  evidence  of  any  right  or  title  in  the 
plaintiffs  below  to  the  tithe  of  hay ;  but,  on  the  contrary, 
a  title  adverse    to   the  plaintiffs    has    been   proved  and 
established  by  the  documents  given  in  evidence ;  whereas 
the  documents  shew  a  title  in  the  Leighs  to  all  tithes,  it  ap- 
pears that  there  was  no  perception  of  tithes  for  the  hay  by 
the  plaintiffs,  nor  any  claim  for  such  tithes.     Perception  of 
the  tithe  of  corn  is  not  even  prima  facie  evidence  of  a  title  to 
tithe  of  hay.   It  is  consistent  with  the  evidence,  and  even  pre- 
sumable, that  Richard  Leigh  may  have  leased  the  tithes  of 
corn  to  the  plaintiffs,  and  that  they  have  no  title  to  any 
thing  beyond.     [Tindal,  C.  J.  It  is  not  necessary  to  prove 
the  actual  taking  of  all  kinds  of  tithes.     Lord  Lyndhurst, 
C.  B.  The  pernancy  of  the  tithes  of  corn  is  prima  facie 
evidence  of  a  title  to  the  rectory,  and  I  do  not  think  that 
there  was  any  evidence  inconsistent  with  that  primft  facie 
case.] 
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Temple,  contra4,  was  stopped  by 

Tindal,  C.  J.,  who,  after  inquiring  of  the  other  judges 
and  barons  whether  they  had  any  doubt  upon  the  principal 
question,  said — We  cannot, — it  is  clear, — say  that  from  the 
mere  non-pernancy  of  tithes,  a  grant  or  release  can  be 
presumed  without  over-ruling  all  the  decisions  which  have 
passed  upon  the  subject ;  and  this  we  are  not  prepared  to  do. 

Lord  Lyndhurst,  C.  B. — I  think  that  we  cannot  make 
the  presumption  which  the  defendants  require.  I  confess 
that  I  have  been  much  struck  with  the  arguments  which 
have  been  addressed  to  us  to-day,  and  perhaps  they  may 
be  urged  with  more  effect  in  another  place. 


Judgment  affirmed. 
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Wright  r.  The  King  (in  error). 

Tbe  Court  of    INDICTMENT  for  a  nuisance,  found  at  the  Lancasbin 

££££"„     session*,  in  1831,  stating  that  Robert  Wright,  of  the  town 

jurisdiction       ship  0f  Wavertree,  in  the  county  of  Lancaster,  on  ffca,  will 

under  11  G.4, 

Be  l  W.  4,     force  and  armi  Sic.,  at  the  township  aforesaid,  in  the  count; 

c.  70, 1.8,10    gforegaJd,  in  and  upon  a  common   highway  there  leadinf 

correct  error*  ■  .  *   * 

in  judgments    from  a  certain  public  road  or  common  highway  in  the  nil 

Bench  in'cn-  toWDID>P  al>a<  county,  leading  from  the  vicarage  of  Waver 
minal  case*,  tree  towards  the  parish  church  of  Child  wall,  towards  sot 
Words  of  -...-.  ■     ! 

unto  a  certain  other  public  road  or  common  highway  m  tax 


I 


•>  ^^a'"  ""'  *"''*  townsn'P  *na>  county,  leading  from  the  said  village  a 
indictment,  Wavertree,  towards  and  unto  the  township  of  Little  Wool- 
ZmJ°L rdta**  ton'  '"  tne  ",'<*  county'  *V  a  cert<t*n  *aM  there,  containing 
last  antece-  in  length  530  yards,  and  extending  into  the  laid  highway  si 
tho^e  „.  the  north  eud  thereof  seven  yards,  and  at  the  south  end 
oniis*  that  thereof  five  yards,  by  him  the  said  Robert  Wright  erected 
referred  to  and  built,  hath  unlawfully  and  unjustly  encroached,  and  yet 
■^DKpri"  doth  encroach, and  the  said  wall  so  as  aforesaid  erected  and 
Thus,  where  built  by  him  the  said  Robert  Wright,  from  &c  unto  tbe 
j"?  PJ?^*"  day  of  exhibiting  this  information  at  the  township  of  Waver- 
nniMDce  it  tree  aforesaid,  in  the  county  aforesaid,  with  force  and  armi 
that thede-  unlawfully  hath  continued  and  doth  continue.  By  reason 
fondant,  at  the  whereof  the  common  highway  aforesaid  hath  become  sod 
W.,  encroach-  is  greatly  straitened,  so  that  the  liege  subjects  of  our  lord 
f?  "P°n  •  the  king,  upon  and  through  the  same  common  highway 
(i.e.  at  the  aforesaid,  with  their  horses  carta  and  carriages  cannot  go, 
w*)  leaSinc  PaM>  r'^e'  ai,tt  'i,uour'  M  tuev  ought  and  were  wont  to  do, 
from  »  high-  to  the  great  and  common  nuisance  of  all  the  liege  subjects 
•ato*  township,  °f  our  sa'^  'or^  Me  k'n8  ,n  aru'  through  the  same  common 
'■■ding  from  highway,  going,  returning,  passing,  riding  and  labouring, 
W.  towards  and  against  the  peace  &c.  This  indictment  was  removed 
C.,  to  another 

highway  in  the  laid  township,  from  the  village  of  W.  to  the  township  of  X.,  bj  >  cer- 
tain wall  there  extending  into  the  laid  highway,  and  erected  hj  the  defendant,  it  wai 
held  that  the  words  "  there"  and  "  said  mutt  be  taken  as  referring  to  the  township 
of  W.  and  the  highway  there,  and  not  to  the  township  of  X.,  or  to  the  highway  leading 
from  the  Tillage  of  W.  to  the  township  of  X. 
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into  the  Court  of  King's  Bench  by  certiorari,  and  was  tried 
at  the  assizes  for  the  county  palatine  of  Lancaster,  in  the 
summer  of  1832,  when  the  defendant  was  found  guilty. 
Judgment  was,  in  the  following  term,  entered  up  in  the 
Court  of  King's  Bench,  and  the  defendant  brought  error 
in  the  Court  of  Exchequer  Chamber. 

The  case  having  been  entered  for  argument  on  a  day  in 
last  Hilary  term,  Crompton  was  about  to  argue  for  the 
plaintiff  in  error,  when  doubts  were  expressed  by  Tindal, 
C.  J.,  whether  the  Court  of  Exchequer  Chamber  had, 
under  the  act  of  1 1  Geo.  4  and  1  Will.  4,  c.  70(a),  juris- 
diction over  matters  of  indictment.  His  lordship  suggested 
as  particular  difficulties  in  the  way  of  a  construction  of  the 
act,  favourable  to  their  jurisdiction  in  criminal  cases, — that 
if  error  might  be  brought  upon  judgments  in  the  King's 
Bench  in  criminal  cases,  a  man  convicted  of  murder,  for 
instance,  at  the  bar  of  the  King's  Bench,  would  have  it  in 
bis  power  to  delay  the  execution  of  his  sentence  : — and  that 
the  judges  of  the  Common  Pleas  and  the  barons  of  the  Ex- 
chequer not  being  properly  criminal  judges,  it  could  hardly 
have  been  intended  that  they  should  sit  as  a  court  of 
error  upon  the  judgments  of  that  Court,  which  is  consi- 
dered the  highest  tribunal  of  criminal  justice  in  England. 
Crompton  reminded  the   Court  that  they  had  exercised 
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(a)  Which  in  sect*  8  enacts, 
"  That  writs  of  enor  upon  any 
judgment  given  by  any  of  the  said 
Courts,  shall  hereafter  be  made 
returnable  only  before  the  judges, 
or  judges  and  barons  (as  the  case 
may  be)  of  the  other  two  Courts  in 
the  Exchequer  Chamber,  any  law 
or  statute  to  the  contrary  notwith- 
standing;— that  a  transcript  of  the 
record  only  shall  be  annexed  to 
the  return  of  the  writ;— that  the 
court  of  error,  after  errors  are  dulv 
assigned  and  issue  in  error  joined, 
shall  at  such  time  as  the  judges 

VOL.  III. 


shall  appoint,  either  in  term  or 
vacation,  review  the  proceedings 
aud  give  judgment,  as  they  shall  be 
advised  thereon; — that  such  pro- 
ceedings and  judgment,  as  altered 
or  affirmed,  shall  be  entered  on  the 
original  record;— nnd  that  such  fur- 
ther proceeding  as  may  be  neces- 
sary thereon,  shall  be  awarded  by 
jthe  Court  in  which  the  original 
record  remains, — from  which  judg- 
ment in  error  no  writ  of  error  shall 
lie  or  be  had,  except  the  same  be 
made  returnable  in  the  High  Court 
of  Parliament." 

5p 


Weight 
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1834.  jurisdiction  as  a  court  of  error  in  Traffbrd  v.  Regem[a), 
which,  like  this  case,  was  an  indictment  for  a  nuisance;  bat 
the  Court  answered  that  in  that  case  die  question  as  to  the 
The  Xiao,  jurisdiction  was  not  discussed  or  thought  of.  Toe  Cant 
then  directed  that  the  hearing  of  the  case  should  be  post- 
poned, in  order  that  the  question  aa  to  the  jurisdiction  of 
the  Court  might  be  fully  discussed. 

In  Easter  term,  the  case  was  again  called  on  and  ar- 
gued (o)  by 

Firw  point:  Crompton,  for  the  plaintiff  in  error.     In  answer  to  the 

CDcn'  first  suggestion  thrown  out  on  a  former  occasion  by  Lord 
Chief  Justice  Tindal,  it  may  be  remarked,  that  in  cases  of 
treason  and  felony  the  subject  cannot  have  a  writ  of  error, 
unless  tbe^wf  of  the  attorney-general  be  granted,  and  mat 
the  objection  would  apply  with  still  greater  force,  as  as 
objection  of  inconvenience,  to  the  jurisdiction  which  the 
Honse  of  Lords  possessed  before  the  passing  of  this  act. 

To  the  second  suggestion,  the  answer  that  is  offered  b, 
that  the  judge*  of  the  Common  Pleas  and  barons  of  the 
Exchequer  do  on  the  circuit  and  at  the  Old  Bailey  sit  « 
criminal  judges  under  commissions  of  oyer  and  terminer, 
and  that  the  barons  of  the  Exchequer,  as  sneb,  bare  juris- 
diction over  an  extensive  class  of  crown  cases.  It  may 
also  be  answered,  that  a  similar  objection  might  be  made, 
with  precisely  the  same  force,  to  the  jurisdiction  of  B.  B. 
over  judgments  of  C.  B.  in  real  actions,  and  that  of  the 
Lord  Chancellor  and  the  Chief  Justices,  under  31  Edv.  S, 
stat.  1,  c.  12  (c),  over  revenue  matters,  until  the  late  statute. 

The  general  question,  whether  the  king  U  bound  by  the 
clause  in  the  act  of  1 1  Ceo.  4  and  1  Witt.  4,  c.  70,  giving 
its  present  jurisdiction  to  this  Court,  he  not  being  specially 

(a)  2  Croaipt.  Sc  Jerr.  965.  (r)  The  two  chief  jottices  nt 

(*)    Before   Tutrfn/,  C.  J,  lord      as  axon  only  to  the  chancellor, 

Lyndhrtl,  C.  K,  Park,  J.,  Gate-      without  voices ;  see  Mann.  Exa. 

lee,  J.,  Vngfian,  B.,    Holland,  B.,      Prac,  1st  ed.  498 ;    P.  8  Bern.  J, 

Aldcrtou,J.  and  Wiliiamt,  B.  fo.  19  m,  pi.  7;  4  Inst  105;  Carta. 

388;  port,  901. 
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named  in  that  clause,  though  named  in  other  parts  of  the        1834. 
act,  will  be  best  discussed — by,  first,  bringing  before  the 
Court  the  authorities  which  bear  upon  the  point;  secondly,        "v. 
by  examining  whether  the  enactment  is  in  prejudice  of  the    ^  *IMCU 
rights  of  the  crown;  thirdly,  by  comparing  the  enactment  in 
the  late  statute  with  former  statutes  for  the  advancement  of 
justice;  and  lastly,  by  considering  the  general  object  of  the 
present  enactment. 

I.  The  authorities  shew  that  the  general  rule,  that  the 
king  shall  not  be  bound  by  general  words  in  an  act  of  par- 
liament in  which  he  is  not  named,  applies  only  when  the 
property  or  some  peculiar  privilege  of  the  crown  is  directly 
affected;  and  not  even  then  if  the  act  be  for  the  general 
good, — as  for  the  advancement  of  justice,  learning,  or  piety. 
This  is  expressly  laid  down  in  some  of  the  authorities,  and 
explains  others  that  might  at  first  seem  unfavourable  to  the 
argument  that  the  king  is  bound.     Com.  Dig.  Parliament, 
(R.  8.);  Bac.  Abr.  Prerogative,  (E.  5.);    Viner's  Abr.  Sta* 
lute,  (E.  10.);  Willion  v.  Berkeley  (a)\  tlie  case  of  Magda- 
len College  (b) ;  Regina  v.  Tuchin  (c),  where  the  king  was 
held  not  to  be  bound  by  the  statute  of  amendment,  1  stat. 
14  Edw.  3,  c.  6,  because  the  word  "party"  (which  always 
excludes  the  crown,  and  which  is  not  found  in  the  act  now 
under  consideration)  was  there  used; — the  case  of  Ecclesias- 
tical Persons(d); — Standeu  v.  The  University  of  Oxford(e)\ — 
Rex  y.  The  Archbishop  of  Armagh  (p)\ — the  decisions  that 
the  king  is  not  bound  by  provisions  affecting  the  property 
or  peculiar  prerogative  of  the  crown  in  the  statutes  of 
limitations, — the  statutes  relating  to  the  distribution  of  the 
property  of  bankrupts  and  insolvents, — and  the  statute  of 
frauds, — are  all  explained  by  the  principle  which  has  been 
adverted  to.    That  the  clause  of  1 1  Geo.  4  and  1  Will.  4, 
c.  70,  the  effect  of  the  provisions  of  which  is  now  under 

(«)  Plowden,  227,  236.  6  Mod.  268, 1  Salk.  51. 

(b)  11  Co.  Rep.  72,  73;  S.C.  (d)  5  Co.  Rep.  15. 
1  Rolle's  Rep.  165.  (e)  Sir  W.  Jones's  Rep.  17. 

(c)  2  Lord  Raym.  1066;  &  C.  (/)  1  Strange,  516. 

3p2 


CASES  TN  THE  EXCHEQUER  CHAMBER. 
consideration,  does  not  affect  tbe  property  or  the  peculiar 
privileges  of  the  crown,  and  that  it  t*  an  act  for  the  adxaxt- 
ment  of  justice,  will  presently  be  shewn. 

2dly.  This  act  docs  not  prejudice  the  rights  of  the  crown. 
So  far  from  being  an  act  restraining  the  prerogative,  or 
limiting  its  property,  it  is  a  remedial  act,  giving  more  speedy 
and  less  expensive  redress  lo  both  the  crown  and  the  (ab- 
ject. (The  Court  said  this  second  point  was  too  plain  to 
require  argument.) 

•idly.  Upon  an  examination  of  those  acts,  in  simiii  mate- 
ria, by  which  the  king  has  been  lietd  not  to  be  bound,  it 
will  be  found  that  the  reason  is,  that  they  have  contained 
express  exceptions.  In  the  act  of  27  Eliz.  c  8,  intituled, 
"  An  Act  for  the  redress  of  erroneous  judgments  in  (he 
Court  commonly  called  the  King's  Bench,"  by  which  tbe 
Court  of  Exchequer  Chamber,  as  a  court  of  error  upon 
judgments  of  B.  R.  was  first  constituted,  there  is  an  express 
exception  of  "  such  only  where  the  queen's  majesty  shall 
be  a  party."  In  4  Anne,  c.  16,  *'  for  the  amendment  of  the 
law,  and  the  belter  advancement  of  justice,"  (which  act 
therefore,  according  to  (he  argument  which  has  been  urged, 
ought  to  bind  tbe  crown,  and  to  extend  to  criminal  as  well 
as  civil  cases,)  there  is,  in  section  7,  an  express  proviso— 
"  That  nothing  in  this  act  before  contained  shall  extend  to 
any  writ,  declaration,  or  suit  of  appeal  of  felony  or  murder, 
or  to  any  indictment  or  presentment  of  treason,  felony  or 
murder,  or  to  other  matters,  or  to  any  process  upon  any 
of  them,  or  to  any  writ,  bill,  action,  or  information  upon 
any  penal  statute."  Thus  it  was  thought  necessary,  by  the 
great  lawyers  by  whom  those  statutes  were  framed,  to 
make  express  exceptions,  in  one  act,  of  cases  in  which  the 
crown  was  a  party,  and  in  the  other,  of  all  kinds  of  criminal 
proceedings, — lest  these  acts  for  the  advancement  of  justice 
should  extend  to  the  crown  and  to  criminal  cases.  Tbe 
fraui  ers  of  the  present  act  must  also  be  taken  to  have  bad 
before  them  these  former  statutes,  and  the  omission,  in  tits 
act,  of  any  exception,  may  be  considered  as  amounting  to  a 
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declaration  that  the  legislature  intended  that  it  should  be         1834. 
universal  in  its  operation. 

4  th  ly.  The  intention  of  the  legislature,  as  apparent  from  v. 

the  act,  was  to  create  one  uniform  court  of  error,  and  it  is  ^e  KlM0, 
evident  that  this  object  could  not  be  obtained  if  the  crown 
were  not  bound  by  its  provisions.  Upon  going  through 
the  act,  it  appears  perfectly  clear  that  it  was  intended 
that  the  King  should  be  bound  by  its  provisions, — that 
revenue  cases  should  not  be  again  carried  before  the  Lord 
Chancellor  and  the  two  Chief  Justices,  and  that  cases  in 
the  Common  Pleas,  in  which  the  king  is  a  party,  as  in 
actions  of  quare  impedit,  should  not  again  be  carried  to 
the  King's  Bench  by  writ  of  error.  Such  a  preservation  of 
these  old  jurisdictions  would  be  entirely  inconsistent  with 
many  of  the  provisions  of  the  act,  and  would  be  directly  at 
variance  with  the  language  of  the  8th  section,  which  enacts 
"  that  writs  of  error  upon  any  judgment  given  by  any 
of  the  said  Courts,  shall  hereafter  be  made  returnable 
only  before  the  judges,  or  judges  and  barons,  as  the  case 
may  be,  of  the  other  two  Courts  in  the  Exchequer  Cham- 
ber, any  law  or  statute  to  the  contrary  notwithstanding." 
In  conclusion,  it  may  be  remarked,  that  the  king  is  repeat- 
edly named  in  this  act,  and  that  some  parts  of  the  statute 
apply  expressly  to  criminal  matters. 

Assuming  that  this  Court  has  jurisdiction  to  correct  errors  Second  point: 
•      -j  r  t»    t>     •         •     •     i  i  •        Whether  error 

in  judgments  of  Jo.  K.  in  criminal  matters,  the  question  iQ  the  record. 

upon  this  particular  record  must  now  be  considered.  The 
indictment  is  bad  for  not  stating  with  certainty  the  place  in 
which  the  nuisance  was  committed.  It  states  that  the  de- 
fendant, at  the  township  of  Wavertree,  encroached  upon  a 
common  highway  there,  leading  from  a  common  highway 
in  the  same  township,  from  the  village  of  Wavertree  to  the 
parish  church  of  Childwall,  towards  and  unto  another  com- 
mon highway,  leading  from  the  said  village  of  Wavertree  to 
the  township  of  Little  fVoolton,  by  a  certain  wall  there, 
extending  into  the  said  highway,  by  him  the  defendant 
erected  and  built.    The  word  "  there"  following  the  words 
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"  by  a  certain  wall,"  necessarily  refers  to  "  the  township  of 
Little  Woolton,"  which  is  the  last  antecedent,  and  conse- 
quently the  indictment  is  insensible.  The  "  mid  highway" 
into  which  the  wait  is  alleged  to  extend,  moat  mean  Ac 
highway  leading  from  the  village  of  Wavertree  to  the  town- 
ship of  Little  Woolton,  and  therefore  also  the  indictment 
is  insensible;  Longe  v.  Atkins  {a),  Maneester  v.  Daper{b), 
Ogle's  ease  (e),  Watford  v.  Anthony {d).  [Lord  Lynd/nmt, 
C.  B.  If  the  whole  description  of  the  road  be  considered 
as  in  a  parenthesis,  the  statement  of  place  is  intelligible.] 
The  Court  would  not  be  warranted  in  supplying  a  paren- 
thesis, for  the  purpose  of  supporting  an  indictment. 

The  Court  intimated  that  it  was  not  their  intention  to 
hear  the  counsel  on  the  side  of  the  crown  argue  that  roe 
Court  had  not  jurisdiction  over  criminal  matters. 

Starkie,  for  the  crown,  cited  from  Finch't  Discourse  of 
Late,  book  i.  cap.  3,  the  following  passage: — "  Words  of 
construction  must  be  referred  to  the  nest  antecedent,  rehm 
the  matter  itself  doth  not  hinder  it"  He  also  referred  to 
Guier's  case(,e),  and  iter  v.  Morris  (f),  and  argued  tbatw 
the  ow/y  way  of  giving  an  intelligible  meaning  to  the  words 
"  there"  and  "  said"  was  by  referring  them  to  the  first  ante- 
cedent, the  matter  might  be  said  to  hinder  the  referring 
them  to  the  last  antecedent. 

He  was  stopped  by  the  Court,  who  however  deferred 
their  judgment,  in  order  that  they  might  more  fully  consider 
the  question  of  jurisdiction. 

Cur.  adv.  vuit. 


(a)  3  Roll.  Abr.  Parollt  (E),  (i)  8  Bingfa.  75 ;    1  Moore  & 

pi.  10.  And  tee  Com.  Dig.  Pardt  Scott,  126. 

(A.  14).  (c)  Dyer,  46  b. 

(i)  Ibid.  {/)  1  Leacb,  C.  C.  3d  ed.  1ST. 

(e)  9  Hale's  P.  C.  180. 
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On  a  day  subsequent,  Tindal,  C.  J.,  delivered  the  judg-        1834. 

ment  of  the  Court.  s-*%-^ 

WmoHT 
Some  doubt  having  occurred  to  the  Court,  whether  its  v. 

jurisdiction  extended  to  the  case  of  criminal  proceedings     The  KlNG 

brought  by  writ  of  error  from  the  Court  of  King's  Bench,  First  point: 

we  requested  that  this  point  might  be  discussed  before  we 

heard  the  argument  on  the  case  itself. 

Such  discussion  has  accordingly  taken  place;  and  if  we 
bad  still  entertained  any  doubt  upon  the  subject,  we  should 
have  directed  an  argument,  by  the  law  officers  of  the 
crown,  before  all  the  judges. 

But  we  are  perfectly  well  satisfied  that,  upon  the  proper 
construction  of  the  statute  by  which  this  Court  is  consti- 
tuted, we  have  jurisdiction  over  criminal  as  well  as  civil 
cases,  when  brought  before  us  on  writ  of  error. 

The  act  itself  is  entitled  "  An  Act  for  the  more  effectual 
administration  of  Justice  in  England  and  Wales ;"  and  the 
preamble  declares  the  intention  to  be,  "  to  make  more 
effectual  provision  for  the  administration  of  justice  in 
England  and  Wales."  And  again,  the  8th  section,  (by 
which  this  Court  is  constituted,)  is  expressed  in  terms  the 
most  general  and  simple, — "  That  writs  of  error  upon  any 
judgment,  given  by  any  of  the  said  courts,  shall  hereafter 
be  made  returnable  only  before  the  judges,  (or  judges  and 
barons,  as  the  case  may  be,)  of  the  other  two  Courts,  in  the 
Exchequer  Chamber/' 

In  the  case  therefore  of  an  act  of  parliament,  passed  ex- 
pressly for  the  further  advancement  of  justice,  and  in  its 
particular  enactment  using  terms  so  comprehensive  as  to 
include  all  cases  brought  up  by  writ  of  error,  we  think 
there  is  neither  authority  nor  principle  for  implying  the  ex- 
ception of  criminal  cases,  upon  the  ground  that  the  king, 
as  the  public  prosecutor,  is  not  expressly  mentioned  in 
this  act 

By  such  a  construction  of  the  act,  its  object  and  intent 
tan  best  be  attained  ;  and  it  may  be  observed  that  no  diffi- 
culty can  follow  from  this  circumstance  as  to  the  carrying 
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into  effect  the  judgment  pronounced  by  this  Court  in  cri- 
minal cases,  the  statute  having  directed  that  a  transcript 
only  of  the  record  shall  be  annexed  to  the  return  of  the 
writ  of  error,  and  that  the  judgment,  when  altered  or 
affirmed,  shall  be  entered  on  the  original  record,  and  all 
further  proceedings  shall  be  awarded  by  the  Court  in  which 
the  original  record  remains. 

With  respect  to  the  error  assigned  in  this  particular  case, 
we  are  all  of  opinion  that  it  is  not  available,  and  that  the 
judgment  of  the  court  below  ought  to  be  affirmed* 

The  indictment  alleges  that  the  defendant,  at  the  town- 
ship of  Wavertree,  in  the  county  of  Lancaster,  in  and  upon 
a  common  highway  there,  leading  from  a  certain  public 
road  (of  which  the  termini  are  described)  to  a  certain  other 
public  road  (of  which  the  termiui  are  also  described,  and 
which  are  from  Wavertree  to  the  township  of  Little  Woot- 
ton,)  by  a  certain  wall  there  extending  into  the  said  high- 
way, unlawfully  hath  excavated ;  and  it  is  contended  in 
argument,  by  the  plaintiff  in  error,  that  the  latter  word 
there  must  of  necessity  be  referred  to  the  last  antecedent, 
that  is,  to  Little  Wootton. 

The  answer  appears  to  us  to  be,  that  the  only  way  of 
reading  the  indictment,  so  as  to  make  sense  of  it,  is  by 
considering  the  township  of  Little  Wootton  to  be  stated  in 
the  indictment  merely  as  the  terminus  of  one  of  the  two 
cross  highways;  and  in  that  case  there  can  be  no  ambiguity 
in  the  indictment,  as  the  word  there  cannot  refer  to  that 
highway,  but  must  of  necessity  refer  to  the  highway  in 
question,  namely,  that  at  Wavertree.  And  we  think  that  if 
there  is  no  necessary  ambiguity  in  the  construction  of  the 
indictment,  we  are  bound  not  to  create  one  by  reading  the 
indictment  in  the  only  way  which  will  make  it  unintelligi- 
ble. In  Ogle's  case  (a)  the  sense  is  ambiguous  :  the  assault 
may  as  well  have  been  made  at  N.  in  the  county  aforesaid, 
as  at  F.  in  the  county  aforesaid,  of  which  place  the  defend- 
ant is  described  by  his  addition.     It  is  just  as  sensible  wbe- 


(d)  2  Hal.  P.  C.  180. 
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ther  the  reference  be  made  to  the  one  or  to  the  other. 
There  was  therefore  an  uncertainty  in  that  case,  which  was 
held  to  be  fatal.  But  in  this  case  the  nuisance  by  erecting 
a  wall,  which  is  local,  must  be  at  Wavertree,  where  the 
road  has  already  been  described  to  be ;  it  could  not  possi- 
bly be  at  Little  Wootton.  There  is  therefore  no  uncer- 
tainty ;  and  the  word  there  must  consequently  be  held  to 
refer  to  the  only  antecedent  which  can  make  seme  of  the 
indictment,  that  is,  to  Wavertree.  We  think  the  authority 
cited  from  Finch's  Law  is  decisive. 

Upon  the  whole  we  are  of  opinion  that  the  judgment 
must  be  affirmed. 

Judgment  affirmed  (a). 


Wright 

v. 

The  King. 


(a)  Allusion  was  made  in  argu- 
ment (ante,  894,)  to  the  course  of 
proceeding  in  the  first  statutory 
court  of  error.  This  court,  being 
instituted  for  correcting  errors  in 
the  Court  of  Exchequer,  was  di- 
rected to  meet  in  some  chamber 
of  counsel  near  the  Exchequer;  in 
imitation  of  which,  courts  of  error 
subsequently  created  have  been 
directed  to  sit  there  also.  Tins 
original  Court  of  Exchequer  Cham- 
ber was  the  fruit  of  a  long  struggle 
between  the  Commons  and  the 
Barons  of  the  Exchequer. 

"In  2  Edw.  3,  the  barons  of  the 
Exchequer  refused  to  certify  the 
record  of  a  judgment  on  a  writ 
of  error,  which  had  issued  out  of 
the  court  of  Chancery,  returnable 
in  the  King's  Bench,  on  the  ground 
that  the  custom  had  been  to  re- 
Terse  such  judgments  by  special 
commission,  directed  to  the  trea- 
surer and  certain  of  the  judges, 
and  not  otherwise;  wherefore  such 
commission  was  granted.  But  the 
record  was  very  humble  and  submis- 
$ive  of  their  return  upon  the  writ 


of  error,  in  which  they  refused  to 
certify  the  record  in  the  King's 
Bench."  Cited  by  Egerton,  Attor- 
ney-General, F.  Moore,  566. 

In  21  Edw.  3,  we  find  the  fol- 
lowing entry  on  the  Parliament 
Roll :  "  The  Commons  pray  that 
the  judgments  given  in  the  Exche- 
quer be  redressed  and  reversed,  if 
error  there  be,  in  the  King's  Bench, 
as  well  as  judgments  given  in  the 
Common  Pleas,  and  not  before  the 
same  persons  who  gave  the  judg- 
ments, for  it  is  not  likely  that  a  man 
should  have  a  good  conceit  against 
his  own  opinion."  Ahswee  : — "  It 
pleases  our  lord  the  King  that 
whensoever  a  man  complains  of 
such  error  done  in  the  Exchequer, 
the  chancellor  and  treasurer  for 
the  time  being,  and  two  justices, 
be  assigned  by  commission  to 
cause  to  come  before  them,  in  the 
Exchequer,  the  record  and  process 
of  the  plea  wherein  the  error  is 
supposed,  and  to  correct  them  ac- 
cording to  that  which  belongetb." 
2  Rot.  Pari.  168,  No.  26.  In  the 
following  year  the  Commons  re- 
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tame  language.  The  onlj  reply 
which  thej  obtained  from  thoKing 
was,  "  This  article  was  answered 
at  the  last  parliament."  Ibid.  SOS, 
No.  SI. 

Thus  matters  continued  until 
the  passing  of  31  Edm.  3,  slat.  1, 
c.  IS,  die  promions  of  which  do 
not  appear  to  ban  Riven  perfect  aa* 
^TTnKtitrn  as  we  find  in  the  begin* 
ning  of  the  nest  reign  (1  Rkk.  S) 
the  following  petition  of  the  Com- 
woo* :— "  Alau,  that  cnw  den*  in 
the  Exchequer  may  be  redressed 
in  the  King's  Bench  or  in  Parlia- 
ment." Axswxa.: — "There  is  a 
statute  in  this  case  which  the  King 


wills  to  be  ohaerTod."  SBouPuL 
14,  No.  105. 


missions    issued    under  the  grew 


chaqner,  and  mmke  *aparf  to  Par- 
liament, where  s»ch  remedy  wm 
to  be  given  as  the  case  might  be 
considered  to  reqoire,«tdcSafcsaV 
leeaaWa  case,  H.  11  Eim.  3,  a 
hbn>rubrodesc*ccario322;  Can- 
tcaofKaU  t.  Abbot  o/IUtmry,?. 
14  Edm.  3,  cited  4  Inst,  lofl;  A- 
let  o/  A«ast/i  case,  35  Edm.S; 
8  Burton,  Escfa-  Pract.  SIS,  eonf. 
Ball,  35;  Sir  WUium  de  U  PMt 
case,  9  Rot.  Pari.  154,  18  Edm.  3, 
No.  403,  and  Rot.  Pari.  1  Hie.  2. 


Mehobakdum. — For  the  cases  of  Robinson  v.  Day  (» 
error),  and  Cabvalho  v.  Burn  (in  error),  decided  » 
the  Exchequer  Chamber,  vide  port,  vol.  ir. 


END  OF  TRINITY  TERM. 
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PRINCIPAL  MATTERS. 


ABATEMENT  OF  SUIT. 
I.  By  Pita. 
And  tee  Rxcokd,  1 . 
1.  In  an  action  againat  A.,  a  plea  al- 
leging  the  non-joinder  of   fl,    as 
joint  contractor,  ia  not  sufficiently 
Teri6ed  by  an  affidavit  stating  that 
A.  and  B.  were  partners  during  the 
period  within  which  the  cause  of 
action    ia    atated,    in    the    special 
counts  of  the  declaration,  to  have 
accrued,  but  which  does  not  ahew 
that  they  were  in  partnership  at  the 
time    laid    in  the   money   counts. 
Dobbiny.U'tUtm  ami  Faher.  page  260 

ABATEMENT  OP  THE  FREE- 
HOLD. 

Sec  Ejrctiiknt,  1. 

ABSTRACT  OF  TITLE. 
See  Vendor  and  Pubcbabkr,  I. 

ACCORD  AND  SATISFACTION. 
See  Partnkkshif,  2,  3. 

ACT  OF  BANKRUPTCY. 
See  BunturfT,  I. 


ACTION. 
And  tee  Coin. 


And  tee  Ahbitrambnt,  2 — Assump- 
sit, I — Contribution,  1. 

1 .  After  action  brought  to  recover  a 
debt  unascertained  in  amount,  the 
immediate  payment  by  the  defendant 
of  a  specific  sum,  although  unac- 
companied with  a  denial  of  that 
sum  s  being  the  precise  amount  due) 
is  a  good  consideration  for  a  pro- 
mise on  the  part  of  the  plaintiff  to 
forego  hia  coals.  fKtlkouon  *. 
Byert.  853 

2.  So  (per  Liilledale,  J.)  although  the 
amount  of  the  sum  doe  be  certain 
and  admitted,  and  the  sum  paid  be 
exactly  the  amount  of  the  debt. 

Ibid. 

3.  Money  advanced  to  the  poor,  by 
the  direction  of  an  prefer,  may 
be  recovered  as  money  lent  to  auch 
overseer.  Kirby  v.  San 
otiert. 

II.  At  ntt*  Time, 
See  Bomb,  2. 
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III.  Joinder  of  Parties  at  Defendants. 

4.  Whether  the  ordering  of  goods  by 
one  overseer  for  the  use  of  the  pariah 
crea tea  a  contract  bindiugupon  a  ro- 
oversecr,  it  a  question  of  fact  de- 
pending on  the  particular  circum- 
stances of  each  case.  Eaden  v. 
TUcJommk  and  Walk.  7 1 2 

5.  Where  A.  as  fanner  and  renter  of 
certain  toll*,  and  B.  as  bit  surety, 
severally  promise,   undertake,   and 

re,  to  and  with  the  lessors,  that 
bit  executors  &c,  shall  pay  a 
certain  yearly  rent;  A.  and  B.  can- 
not be  sued  jointly  upon  default  by 
A.  to  pay  the  rent.  Lee  v.  Nixon 
and  Damon.  441 

6.  Where  it  appears  upon  the  face  of 
an  instrument,  that  a-  promise  by 
two  contractors  is  intended  to  be 

Joint,  it  may  be  treated  as  such,  al- 
though the  promise  be  in  terms  «- 
•eeral  only.  Ibid. 

ACTION  ON  THE  CASE. 

See  Dbiaha  rioN — Nuisance, 

ADJOINING  HOUSE. 

See  Negligence. 

ADJOURNMENT. 

See  Vestry,  9,  10. 

ADMISSION. 
Am  Evidence,  20. 

ADMITTANCE. 

Set.  Copyhold,  1, 2, 5. 

ADOPTION  OF  NUISANCE. 
See  Nuisance. 

ADVERSE  POSSESSION. 

See  Ejectment,  1. 


I.  An  affidavit  to  contradict  the  state- 


ment of  a  judge  as  to  what  oceirred 
at  the  trial   before  him,  is  inadmis- 
sible.     Rex    t.    Grant  and  offers. 
106 

AGENT. 

And  nee  Leash,  3 — Ship,  2. 
1.  It  is  competent  to  a  jury  to  infer 
agency  in  a  wife,  to  accept  a  notice 
with  respect  to  a  particular  trans- 
action in  ber  husband's  trade,  frosi 
the  circumstance  of  ber  being  seen 
twice  in  his  conn  ting- house,  appear- 
ing to  conduct  his  business  with  re- 
ference to  the  transaction  in  ques- 
tion, and  on  one  of  those  occanou 
giving  directions  to  the  foreman. 
Ptimmer  v.  Sell*.  423 

AGREEMENT. 
And  tee  Costs,  I,  2,  4 — Eyidbxcb, 


1.8 


-Stamp, 


I.  Construction. 
I .  B.  gives  A.  a  cognovit,  by  the  term* 
of  wbich  the  debt  and  costs  are  to 
be  paid  by  instalments,  and  in  esse 
of  any  default,  the  whole  to  be  le- 
viable; C,  as  surety,  undertaking 
that  B.  shall  attend  at  a  certain 
place  within  seven  days  after  notice 
requiring  sucb  attendance,  so  thsl 
in  the  event  of  any  instalment  not 
being  discharged  before  the  time 
appointed  for  sucb  attendance,  sea. 
sa,  may  be  executed.  Default  be- 
ing made  and  notice  given,  B.  at- 
tends and  offers  to  surrender,  bm 
obtain*  time  from  A.  for  the  pay- 
ment of  the  instalment  then  doe. 
Held,  tbat  the  undertaking  of  C.  is 
discharged.     Turner  v.  Pyne.   35* 

AMENDMENT. 

And  see  Error,  3,  4,5,  7 — Guaran- 
tee, 1 — Order  of  Removal,  4— 
Practice,  6 — Warrant  of  Com- 
mitment. 

I.  The  decision  of  a  judge  at  cham- 
bers, as  to  allowing  amendments  of 


pleadings,  within  the  limits  of  his 
discretionary  power  over  such  amend- 
ments, will  not  be  interfered  with 
by  the  Court,  semble.  Res  v.  The 
Archbishop  of  York  and  others.    453 

2.  In  quare  impedit  by  tbe  crown, 
upon  an  alleged  forfeiture  by  si- 
mony, a  judge  at  chambers  has 
authority  to  allow  the  declaration 
to  be  amended  by  adding  counts 
varying  the  terms  and  the  parties 
to  the  simoniacal  contract.       Ibid. 

3.  And  it  is  in  the  discretion  of  such 
judge  to  allow  the  amendment 
without  making  tbe  prosecutor  pay 
tbe  costs  previously  incurred.    Ibid. 

4.  Where  the  declaration  in  ejectment 
was  on  a  supposed  joint  demise  by 
A.  and  B.,  and  it  appeared  in  evi- 
dence that  A.  and  B.  had  not  such 
an  interest  that  they  could  join  in 
a  demise  to  the  nominal  plaintiff, 
Taunton,  J.,  at  nisi  prius,  refused 
to  amend  the  declaration  under  3  & 
4  Will.  4,  c.  42,  s.  23,  by  severing 
tbe  demises.  Doe  d.  Poole  v.  Er- 
rington.  646 

5.  The  Court  in  banco  will  not  con- 
trol tbe  discretion  exercised  by  a 
judge  at  nisi  prius,  in  directing 
amendments  of  the  record.       Ibid. 

6.  Where  a  contract,  by  which  A. 
guaranteed  to  B.  the  amount  of  a 
debt  to  be  contracted  with  6.  by 
C,  was  described  in  pleading  as  a 
promise  to  pay  the  debt  to  be  so 
contracted,  the  Conrt  sanctioned  an 
amendment  ordered  atnisi  prius,  by 
substituting  "guarantee"  for  "pay. 
Hanbary  v.  Ella.  438 

7.  The  Court  will  not  amend  a  de- 
fective writ  of  capias  ad  respon- 
dendum. Hoagkinton  v.  Hodgkin- 
ton.  564 

8.  But  the  Court  will  amend  a  ca.  sa. 
in  which  the  sum  varies  from  the 
judgment,  where  tbe  party  has  sus- 
tained no  damage  from  the  error. 
M'Cormack  v.  Melton.  881 


ANNUITY. 

And  tee  Sequestration. 

I.  Grant,  where  valid. 

And  tee  Usuby,  1,  2,  3,  4,  5. 

1.  A  grant  of  an  annuity  for  lives 
charged  upon  land,  in  which  tbe 
grantor  lias  only  a  chattel  interest, 
will  enure  as  a  grant  during  tbe 
term — if  any  of  tbecetteux  que  viea 
shall  so  long  live.  Saffery  v.  El- 
good.  346 

2.  Where  tbe  defeasance  of  a  war- 
rant of  attorney  to  confess  judg- 
ment executed  by  A.,  a  beneficed 
clergyman,  states  that  it  is  given  to 
secure  to  B.  tbe  payment  of  an  an- 
nuity granted  by  A.  to  B.  for  his 
life,  described  in  a  certain  indenture 
of  even  date,  &c. — that  by  such  in- 
denture it  was  agreed  that  judg- 
ment should  be  entered  up  on  the 
warrant  of  attorney,  but  that  no 
execution  Should  issue  until  the  an- 
nuity should  have  been  in  arrear 
fourteen  days  after  any  of  the  days 
&c,  in  which  case  B.  might  sue  out 
execution  for  the  amort  and  costs ; 
— tbe  Court  cannot,  upon  a  question 
aa  to  the  validity  of  a  sequestration 
upon  a  levari  facias,  look  at  the  In- 
denture for  the  purpose  of  ascer- 
taining whether  it  operated  aa  a 
charge  upon  A.'s  benefice.  Johnson 
v.  Bratier,  clerk.  654 

3.  A  warrant  of  attorney  expressed 
to  be  given  to  secure  an  annuity 
charged  upon  an  ecclesiastical  be- 
nefice with  cure  of  souls,  is  void 
under  13  Ela.  c.  20.  Saltmarth  v. 
Hevxtt,  clerk — Skrine  v.    nmden. 

656 

4.  The  Court  will  set  aside  a  war- 
rant of  attorney,  judgment,  and  ex- 
ecution, where  the  defeasance  of  the 
warrant  of  attorney  recites  the  grant 
of  an  annuity  by  A.  to  B.,  rector  of 
R.,  intended  to  be  secured  by  an 
indenture  "  whereby  A.  had  charged 
the  annuity  upon  the  rectory  of  R. ;" 
and  that  it  had  been  agreed  that 
nub  annuity  should  also  be  secured 


by  that  warrant  of  attorney,  and 
that  no  execution  ibould  issue  until 
twenty-one  days'  default  in  payment 
of  tbe  annuity,  in  which  case  B. 
might,  toties  quoties,  sue  out  such 
execution  aa  be  should  think  fit, 
and  alio  sequester  tbe  rectory,  to 
the  Intent  that  B-  might  recover 
the  arrears.  636 

APPEAL. 

Amd  tee  Cognovit — Enclobum  — 
Jcsticw,  IV.  —  Mandamus,  2 — 
Oidu  or  Removal — Rati,  7,  8. 

I.  Jnriidietiox. 

1.  The  Court  of  Quarter  Sessions  hat 
no  authority  to  make*  rule  of  Court 
requiring  one  calendar  month's  no- 
tice of  the  entry  and  respite  of  an 
appeal  against  an  order  of  removal, 
in  addition  to  the  notice  of  appeal 
required  by  9  Geo.  4,  c.  7.  s.  8. 
Aer  v.  Tie  Jutticu  of  Nor/otic.    55 

2.  And  if  an  appeal  be  dismissed  for 
want  of  such  notice,  the  sessions 
may  be  required,  by  mandamus,  to 
bear  it.  Rid. 

3.  Where  the  appellants  and  respond- 
ent* hare  acquiesced  in  tbe  trial  of 
an  appeal  against  an  order  of  re- 
moval, and  the  order  haa  been 
quashed,  a  certiorari  to  remove  tbe 
proceed inga  for  the  purpose  of 
quashing  the  order  of  sessions  will 
not  be  granted;  although  tbe  re- 
spondents bad  received  no  notice  of 
trial,  aa  required  by  a  rule  of 
court  of  the  Sessions,  and  were 
consequently  unprepared  for  the 
trial.  Rex  V.  JvstKCt  of  the  East 
Riding  of  Yorkshire.  93 

APPOINTMENT. 

Set  Cos-iaQi.il,  1 — Corporation— 
Power. 

APPRENTICE. 

See  Settlement,  I. 

APPURTENANCES. 
See  Fkee  Wabxen. 


ARBITRAMENT. 

And  tee  Savings'  Baku,  1, 2,  S. 

I.  kWtat  controvert**  arewitimS&V 
WilLZ,  a  11. 

1.  Where,  in  articles  of  agreement 
for  the  sale  of  land  by  A .  to  B.r  it 
is  stipulated  that  tbe  price  shall  be 
fixed  by  an  arbitrator,  and  the  agree- 
ment be  made  a  rule  of  Court,  A. 
cannot  have  an  attachment  against 

B.  for  non-payment  of  tbe  price 
awarded.  At  tie  matter  ofonHre- 
ftOM  before*  Lee  amd  mmmpm. 

860 

2.  AS  only  remedy  is  by  actio*  on 
the  articles.  Aid 

II.  Award,  wiere  sufficient. 

3.  Where  a  cause  ia  referred,  it  it  not 
necessary  that  tbe  arbitrator  should 
find  for  the  plaintiff  or  oefeucauit 
in  the  very  words  of  tbe  issue 
Wyket  v.  Slftom.  2« 

4.  It  is  sufficient  if  he  decides  aanitea- 
tially  the  question  in  dispute.  Rid. 

5.  An  award  nude  upon  a  referenct 
of  a  cause  and  all  matters  in  differ- 
ence, it  bad,  if  it  omit  to  attest 
damages  upon  a  judgment  by  ad 
(licit  upon  a  new  assignment  of 
excess.  Ibid. 

III.  Operation  of  Award. 

6.  In  an  action  between  A-,  tenant  of 
Whiieacre,  and  B.,  hit  landlord,  all 
matters  in  dispute  are  referred  to 

C,  who  is  to  determine  what  shall 
be  done  with  respect  to  the  land: 
C.  awards  with  respect  to  the  land, 
that  from  the  date  of  hi*  award  the 
tenancy  shall  cease,  and  that  A. 
shall,  within  a  month,  deliver  op 
possession  to  B.  :  Pottettion  U 
taken  accordingly :  D.,  a  creditor 
of  A.,  afterwards  issues  execution 
against  A.,  and  takes  the  crops 
growing  on  Whiteacre.  Held,  that 
this  award  did  not  determine  the 
tenancy.     Tkorpe  v.  Eyre.         214 

7.  Held  also,  that  tbe  award  was 
admissible  in  evidence  upon  the 
trial  of  an  issue  between  B.  and  D. 
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upon  the  question  whether,  at  the 
time  of  the  execution,  the  crops 
were  the  property  of  A.  or  B.  214 

IV.  Setting  aside  Award. 

8.  The  rule  of  Easter  Term,  2  Oeo. 
4,  requiring  the  grounds  of  objec- 
tion to  an  award  to  be  stated  upon 
a  rule  nisi  to  set  it  aside,  applies  to 
a  certificate  of  an  arbitrator  em- 
powered to  ascertain  the  amount 
due  from  the  defendant  to  the  plain- 
tiff,  and  to  certify  the  same  to  the 
associate,  by  whom  a  verdict  is  to  be 
entered  accordingly.  Carmkhael  v. 
Houchen.  203 

ARREST. 
And  see  Stamp. 

I.  Privilege  from  Arrest  in  Cwil  Cues. 

As  to  the  Privilege  of  a  Barrister, 
see  213,  n. 

1.  A  slight  deviation  wiU  not  deprive 
a  party  returning  from  attendance 
in  a  Court  of  Justice,  of  bis  privi- 
lege from  arrest.  Pitt  v.  Coombes, 
in  the  matter  of  Charkt  Pitt.     2 1 2 

2.  A  party  who  has  been  detained, 
tried,  and  acquitted,  on  a  criminal 
charge,  is  not  protected  from  arrest, 
on  civil  process,  during  his  return 
borne  from  the  Court  in  which  he 
was  tried.  Goodayn  v.  Lordon.  879 

II.  Discharge  from  Arrest. 
And  see  Debtor  and  Creditor. 

3.  A  party  arrested  under  an  attach- 
ment for  contempt  of  Court  in  not 
paying  money,  is  not  entitled  to 
be  discharged  upon  tendering  the 
amount  to  the  officer.  Pitt  v. 
Coombes.  212 

III.  Arrest  in  Criminal  Cases. 

4.  A  private  person  cannot  justify  an 
arrest  upon  a  suspicion  of  felony  for 
the  purpose  of  taking  the  party  to 
the  place  where  the  theft  was  com- 
mitted, with  a  view  to  ascertain 
whether  he  was  the  thief.  Hall  v. 
Booth.  316 


ASSAULT. 
See  Debtor  and  Creditor,  1. 

ASSETS. 

1 .  Upon  plene  admimstravit  pleaded 
by  C,  an  executrix,  and  B.,  her 
hnsband  (joined  for  conformity), 
it  is  competent  to  the  plaintiff  to 
shew  that  debts  alleged  to  have 
been  paid  by  C.  oat  of  the  assets, 
were  in  fact  paid  by  R.  out  of  the 
proceeds  of  land  conveyed  to  B.  by 
the  testator,  for  the  payment  of  his 
debts.  Marston  ▼;  Domes  and 
Wife,  executrix,  $c.  86 1 

ASSIGNMENT. 

See  Bankrupt,  1,6, 7— Coftriojw— 
Embracery* 

ASSUMPSIT. 

I.  Implied  Promise  of  Forbearance. 

1.  Where  a  tenant,  about  to  quit  his 
farm,  advertises  for  sale  by  auction 
his  stock  &c.  upon  the  farm,  his 
payment  of  rent  already  due  and  to 
be  due  at  the  expiration  of  his  te- 
nancy, to  his  landlord,  who  bat  no- 
tice of  the  intended  sale,  does  not 
raise  an  implied  promise,  on  the 
part  of  the  landlord,  not  to  inter- 
fere with,  or  prevent,  the  sale,  or  the 
removal  of  the  property.  Bushby 
v.  Rsher.  381 

ATTACHMENT. 

See  Arbitrament,  1 — Arrest,  3 — 
Witness,  3. 

ATTESTING  WITNESS. 

See  Evidence,  2,  3,  8 — Witness,  4. 

ATTORNEY. 

I.  Bills  of  Costs. 

And  see  Costs — Ecclesiastical 
Court. 

1.  A  Court  has  no  power  to  order  the 
bill  of  an  attorney  to  be  taxed  un- 


less  it  appear  that  some  part  of  the 
business  was  done  in  the  Court  in 
which  the  application  for  the  order 
is  made.     £x  parte  King.  437 

2.  A  defendant's  attorney  having  de- 
livered to  hia  client  hit  bill  of  coat* 
from  which  more  than  one-sixth  U 
taxed  off,  cannot  afterwards  alter 
that  proportion,  by  adding  on  both 
aide*  of  the  account  a  sum  received 
by  him  from  hia  client,  and  paid 
into  Court.    Hayt  v.  Trotter.    1 74 

3.  The  Court  refused  to  require  an 
attorney  to  pay  the  coats  of  taxa- 
tion, where  the  deduction  beyond 
one-sixth  was  occasioned  by  the 
entire  disallowance  of  one  of  fie 
biSt  delivered,  on  the  ground  of 
non-liability.  Milk  v.  Revetl.    767 

4.  Where  leu  than  one-sixth  it  upon 
taxation  struck  off  an  attorney's 
bill,  the  Court  will,  at  a  matter  of 
come,  order  the  client  to  pay  the 
costs  of  taxation.  Ibid. 

II.  Hit  lit*. 
Set  Ecclwustical  Coubt. 

[II.  Striking  off  the  RotU. 

5.  The  Court  will  not  entertain  an 
application  to  strike  an  attorney  off 
the  rolls,  except  where  it  is  made 

by  counsel.     I*  re  Gent., 

one  $c.  556 

6.  In  affidavits  in  support  of  a  role  to 
strike  an  attorney  off  the  rolls,  it  is 
not  sufficient  for  the  deponents  to 
state  facts  from  which  such  mis- 
conduct may  be  inferred,  without 
directly  asserting  their  belief  that 
the  party  charged  has  been  actually 
guilty  of  such  misconduct.  In  Ike 
matter  of  King,  Gent,  me  £}c.  716 

AUCTION. 
See  VcHDon  amu  Purchaser,  I, 


AUTERFOITS  CONVICT. 
See  Reooao. 


AUTHOR. 
See  Coft  RIGHT. 

AVOWRY.  ■ 

And  see  Distress — Reflevir. 

I.  For  Poor-rate. 

Set  Rate,  10. 

AWARD. 
See  AumuMsar — Enclosure. 

BAIL. 

And  see  Stamp,  1 . 
I.  Special  bail  in  an  action  in  this 
Court,  by  bill,  were  liable  to  the 
amount  of  debt  and  costs  recovered, 
such  amount  not  exceeding  doable 
the  sum  sworn  to.  Btaney  v.  Hail, 
Btaney  v.  Fardell.  529 

BAILIFF. 

•See  Cobposutiob— Etidexcb,  10, 

BANKRUPT. 
And  tee  Embracery — Troves,  4, 

I.  Caws  upon  6  Geo.  4,  c.  16,  t.  2. 
(Act  of  Bankruptcy.) 

1 .  An  assignment  by  a  trader  of  all 
his  estate  and  effects  for  the  benefit 
of  all  his  creditors,  executed  by  the 
trader,  but  not  executed  by  the 
trustee,  or  by  any  creditor,  or  fur- 
ther acted  on,  is  an  act  of  bank- 
ruptcy,   Botckerley  r.  Lancaster. 

383 

2.  A  sale  to  a  bond  fide  purcnater  of 
the  whole  of  a  trader's  stock  in 
trade,  with  an  intention  on  the  part 
of  tie  trader  to  abscond  with  tbe 
money  and  cheat  bis  creditors,  is 
not  an  act  of  bankruptcy.  Baxter 
v.  Pritckard.  138 

3.  A  fair  and  bond,  fide  sale  of  the 
whole  of  a  trader 'i  property,  is  not 
of  itselfanactof  bankruptcy.  Rote 
v.  Haycock.  644  (o) 
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4.  The  party  who  impeaches  the  sale 
of  the  whole  of  a  trader's  property, 
must  shew  some  acts  from  which 
fraud  may  be  inferred.  644  (a) 

II.  Cases  upon  Section  12. 
(  What  passes  to  assignees  as  property 
"  which  the  bankrupt  could  hate  de- 
parted withal") 

5.  A.  bequeathed  a  house  to  B,  for 
the  residue  of  a  term  of  years,  if  B. 
should  so  long  live  and  continue  to 
inhabit  therein,  and  after  B.'s  de- 
cease or  giving  up  the  possession, 
he  bequeathed  the  bouse  to  C,  the 
wife  of  B.f  for  the  remainder  of  the 
term,  in  case  she  should  so  long 
live  therein  and  remain  the  widow 
of  B.,  with  further  limitations  to 
the  issue  of  B.  B.  enters  with  the 
assent  of  the  executors  of  A.,  and 
afterwards,  being  in  insolvent  cir- 
cumstances, goes  to  sea  for  six 
months.  C.  continues  to  occupy 
the  house  and  to  carry  on  B.'s  trade 
therein.  During  the  absence  of  B. 
a  commission  of  bankrupt  issues 
against  him.  After  his  return,  B. 
continues  the  occupation  and  the 
business  until  the  house  is  sold  by 
bis  assignees,  when  B.  and  C.  are 
turned  out  of  possession  by  the  ven- 
dee. B.  dies.  C.  remaining  a  widow 
demands  possession :  Held,  that  the 
bequest  to  C.  did  not  in  equity 
enure  as  a  limitation  to  her  sepa- 
rate benefit, — and  that  her  executory 
estate  passed  to  the  assignees  of  B. 
as  being  such  an  interest  as  B.  could 
have  lawfully  departed  withal.  Doe 
v.  Steward  and  others.  372 

6.  Held  also,  that  2?.'s  going  to  sea 
on  account  of  insolvency,  was  not 
a  ceasing  to  inhabit  or  giving  up 
of  possession,  so  as  to  defeat  his  life 
estate.  Ibid. 

7.  Nor  his  being  turned  out  of  pos- 
session; Semble.  Ibid. 

III.   Cases  upon  Section  72. 
(  Reputed  Ownership.) 

8.  Upon  the  assignment  of  a  simple 

VOL.  III. 


contract  debt,  the  assignor  must  be 
considered  as  having  the  order  and 
disposition  of  the  debt  with  the  con- 
sent of  the  true  owner,  until  the 
debtor  has  notice  of  the  assignment. 
Buck  v.  Lee.  580 

9.  Such  debt  will  therefore  pass  to  the 
assignees  of  a  bankrupt,  by  virtue 
of  6  Geo.  4,  c.  1 6,  s.  72,  and  to  the 
assignees  of  an  insolvent  debtor  un- 
der 7  Geo.  4,  c.  57,  s.  3 1 .  580 

10.  To  entitle  the  assignees  of  a  bank- 
rupt under  the  72d  section,  it  is  not 
sufficient  to  shew  that  the  goods 
were  in  the  order  and  disposition  of 
the  bankrupt  with  the  consent  of  a 
party,  who  was  permitted  by  the 
true  owner  to  deal  with  them  as  his 
own,  but  the  consent  must  move 
directly  from  the  true  owner  to  the 
bankrupt.  Fraser  v.  Swansea  Canal 
Company.  39 1 

And  see  Trover,  4. 

IV.  Certificate. 
See  Settlement,  13. 

BAPTISM. 

See  Evidence,  27. 

BARON  AND  FEME. 

See  Agent,  1 — Bankrupt,  5 — Con- 
spiracy, 1 — Evidence,  2C,  27 — 
Fraud,  2. 

BARRISTER. 
And  see  Attorney,  5. 

I.  Privilege  from  Arrest,  see  213,  n. 

BENCHER. 
See  Inns  of  Chancery. 

BENEFICE. 
See  Annuity — Practice. 

BENEFICIAL  OCCUPATION  OF 

LAND. 

See  Rate. 
3o 


BENEFIT  SOCIETY. 
Set  Savings'  Bank,  1,2,  3. 


I 


And  tee  Chabtm,  1. 

1 .  Tbe  carrying  on  by  A.  of  the  bttsi- 
ne»s  of  retailing  beer  in  a  public 
home,  in  tbe  name  and  by  the 
agency  of  B.,  tbe  person  licensed 
by  the  magistrates,  is  not  ■  fraud 
on  the  licensing  system.  Brooker 
t.  Wood.  96 

2.  A  sale  to  A.,  therefore,  for  the 
purposes  of  such  trade,    is  valid. 

ibid, 

BILL  OF  COMPLAINT. 

I,  In  Chancery. 

&e£viDKNCE,  12. 

II.  In  the  King's  Bench. 
And  tec  Bail. 
1.  Plene  ad  minis  travit,  and  no  assets 
at  the  time  of  exhibiting  of  the  bill, 
pleaded  after  the  uniformity  of  pro- 
cess act,  (2  mil.  4,  c.  39.)  was 
held,  after  verdict,  to  refer  to  the 
commencement  of  tbe  suit.  Recs, 
Gent,  one  eye.  r.  Morgan.  205 

BILL  OF  COSTS. 
See  Attorney — Costs. 

BILLS  AND  NOTES. 

And  tee  Evidence,  23 — Minor — 

Pleading,  5— Overseer,  3. 

I.  Transfer  of  Property  in. 

1.  The  right  of  action  upon  a  bill 
accepted  for  value,  may  be  trans- 
ferred by  indorsement  without  va- 
lue, and  by  way  of  gift.  Heydon 
v.  Thompson,  Gent,  one  %c.       31!) 

2.  To  an  action  by  an  indorsee  for 
value,  of  a  bill  which  has  been  lost, 
it  is  no  defence  that  the  bill  was 
taken  under  circumstances  which 
ought  to  have  excited  the  suspicion 
of  a  prudent  and  cautious  man. 
Crook  v.  Jadit.  2j7 

3.  Nothing  short  of  gross  negligence 
will  be  an  answer.  Ibid. 


4.  To  an  action  by  an  indorsee  against 
an  indorscr,  who  bad  lost  tbe  bill 
by  accident,  it  is  no  answer  thai 
the  plaintiff  took  tbe  biH  under  cir- 
cumstances in  which  a  prudent  or 
cautious  man  would  not  have  taken 
it  without  inquiries  as  to  the  title 
of  the  holder,  unless  the  circum- 
stances be  such  as  to  raise  an  infe- 
rence of  mala  fide*.  Bmckmom*  ?■ 
Harrison.  188 

5.  Negligence  on  tbe  part  of  tbe  loser 
of  a  bill  of  exchange,  ia  not  pub- 
lishing his  loss,  vrill  not  cure  any 
detect  in  the  title  of  a  subsequent 
holder,  in  respect  of  the  mode  ia 
which  tbe  bill  came  into  the  pos- 
session of  the  latter.  Ibid. 

6.  In  an  action  by  B.  indorsee,  against 
C.  acceptor,  C.  pleads  that  the  ac- 
ceptance was  obtained  from  him  with- 
out consideration  and  by  tbe  fraud 
of  A.  the  drawer,  and  was  indorsed 
to  B.  without  consideration  and 
with  notice  of  tbe  fraud  and  of  the 
want  of  consideration  as  between 
A.  and  C.  Semble,  that  B.  may 
reply,  merely  traversing  tbe  trud. 
Heydon  v.  Thompson,  Gait.  Me  4r. 

319 

7.  If,  however,  B.  newly  assign  ■  dif- 
ferent bill,  accepted  generally,  and 
tbe  defendant  pleads  as  before, 
omitting  the  statement  of  tbe  origi- 
ns! want  of  consideration,  a  repli- 
cation to  such  plea,  merely  invert- 
ing the  fraud,  is  sufficient.        Ibid. 

8.  Tbe  circumstances  of  fraud  stated 
in  tbe  plea  being  that  the  defendant 
wrote  his  name  and  a  qualified  ac- 
ceptance on  blank  stamped  paper, 
and  delivered  it  to  the  drawer  for 
the  purpose  of  bis  drawing  thereon 
a  bill  at  nine  months,  but  that  the 
drawer  drew  upon  such  paper  a  bill 
at  six  months;  the  Court  held,  that 
a  replication  merely  denying  that  tbe 
defendant  wrote  his  name  and  a  qua- 
lified acceptance  on  blank  stamped 
paper,  in  manner  and  form  See.,  suf- 
ficiently put  in  issue  the  whole 
fraud.  319 
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II.  Notice  of  Dishonour. 

9.  A  letter  written  by  the  drawer  to 
the  holder,  six  days  after  the  day 
on  which  the  drawer  shonld  have 
received  notice  of  dishonour,  and 
containing  ambiguous  expressions 
respecting  the  non-payment  of  the 
bill  was  held  to  be  properly  left  to 
the  jury,  as  evidence  from  which 
they  might  or  might  not  infer  that 
notice  had  been  given  on  the  proper 
day.  Booth  and  others  v.  Jacobs 
and  another.  351 

BIRTH. 

See  Evidence,  27. 

BISHOP. 

And  see  Sequestration. 

1.  Whether  the  bishop  must  of  neces- 
sity be  made  a  party  to  a  rule  nisi, 
to  set  aside  a  sequestration  granted 
by  him,  qucerc.  Bishop  v.  Hatch, 
Chuter  y.  same.  498 

BONA  FIDE  PURCHASE. 

See  Bankrupt,  3,  4,  5. 

BOND. 

And  see  Estoppel,  1 . 

I.  Construction  of. 

1.  Upon  the  marriage  of  A.  with  B. 
— the  widow  and  successor  of  C,  a 
trader — A.,  in  consideration  of  the 
stock  in  trade  which  he  receives 
with  B.,  gives  a  bond  to  D.,  condi- 
tioned to  pay  to  the  children  of  B. 
by  C,  within  twelve  months  after 
her  death,  300/.,  if  upon  an  account 
taken  the  stock  in  trade  and  effects 
of  the  business,  if  then  carried  on 
by  A.,  shall  amount  to  400/. ;  but 
in  case  upon  such  account  the  stock 
in  trade  shall  amount  to  less  than 
400/.,  then  A.  shall  pay  to  such 
children  120/.  A.,  during  the  life- 
time of  B.  discontinues  the  trade, 


and  ceases  to  have  any  stock : 
Held,  that  this  obligation  is  dis- 
charged.  Beswick  v.  Swindells.  159 

II.  When  suable. 

2.  A  bond  conditioned  for  the  pay- 
ment of  a  certain  sum,  with  inter- 
est, may  be  put  in  suit  without  a 
previous  demand  of  payment.  Gibbs 
and  another  v.  Southam.  155 


BUILDINGS, 

See  Compensation — Negligence. 

BUTTER. 
See  Contract,  3. 

CANAL  COMPANY, 

Set  Certiorari — Compensation — 
Trover. 

CAPIAS  AD  RESPONDEN- 
DUM. 

1.  The  Court  will  not  amend  a  de- 
fective writ  of  capias.  Hodgkinson 
v.  Hodgkinson.  564 

2.  A  defendant  taken  upon  a  ca- 
pias is  entitled  to  be  discharged, 
if  between  the  writ  and  the  copy  ' 
served  upon  him  there  is  a  vari- 
ance either  in  the  sound  or  in  the 
sense  of  the  words.  Ibid. 

3.  As  where  in  a  capias  the  address 
was  to  the  Sheriff  of  Middlesex, 
and  in  the  copy,  to  the  Sheriff  of 
Middesex.  Ibid* 

CARRIAGE. 
See  Innkeeper. 

CASE,  ACTION  ON  THE. 
See  Defamation — Nuisance. 

CERTIFICATE. 

I.  By  Judge. 

See  Costs,  6. 
3q2 


II.  By  Arbitrator. 
See  Arbitrament,  4. 

III.  Of  Bankrupt. 
See  Settlement,  13,  14. 
IV.  Of  Registry  of  Ship, 

See  Conviction,  I. 

CERTIORARI. 
And  tee  Appeal — Costs,  5. 


enn  only  be  granted  nisi.     Hex  v. 
Inhabitants  of    Chipping  Sodbury. 
104 
II.  Operation  of. 
!.  A  certiorari  removing  an  order  of 
sessions,  which  order,  upon  being 
sent  back  for  re -statement,  is  re- 
versed by  them,  does  not  operate 
to  remove  the  new  order  of  ses- 
sions.    Rex  v.  Bloxam.  385 

3.  The  party  complaining  of  the  se- 
cond order  is  the  party  who  must 
remove  it.  Ibid. 

4.  A  certiorari  does  not  operate  to 
remove  an  order  of  sessions  made 
more  than  six  months  before, 
though  the  delay  was  occasioned 
by  causes  over  which  the  prosecu- 
tor bad  no  control.  Ibid. 

III.  When  taken  away. 

5.  Where  an  act  of  parliament,  ena- 
bling a  company  to  make  certain 
canals,  &c.  ilirecis  that  questions 
of  compensation,  &c.  shall  be  tried 
by  a  jury,  before  the  justices  at 
quarter  sessions,  and  expressly 
takes  away  the  certiorari;  and  a 
subsequent  act,  (enabling  the  com- 
pany to  make  certain  other  canals,) 
directs  that  the  former  act,  and  all 
the  powers,  provisions,  exceptions, 
rides,  remedies,  regulations,  penal- 
ties, forfeitures,  articles,  matters, 
and  things  therein  contained,  shall 
be   in    full    force,    and   shall   ex- 


tend to  and  be  used,  executed, 
applied,  enforced,  and  put  in  exe- 
cution, to  all  intents  and  purposes, 
as  to  that  act  and  the  several  nut- 
ters and  things  therein  contained, 
for  making  and  maintaining  the 
canals,  &c.  to  be  made  by  virtue 
of  that  act,  and  for  carrying  the 
several  purposes  of  tbat  act  into 
i  as  ample  and  benefi- 


cial j 


>  all  i 


purposes,  as  if  the  same  had  been 
respectively  re-enacted  in  the  body 
of  that  act :  Held,  that  the  clause 
taking  away  the  certiorari  roust  be 
considered  as  embodied  in  the  lat- 
ter act.  Res  v.  The  Justice*  of  the 
Weit  Riding  of  Yorkshire,— I*  the 
matter  of  the  Aire  and  Colder  Na- 
vigation. 802 

6.  And  in  such  case  the  Court  will 
not  grant  a  mandamus  to  the  jus- 
tices or  clerk  of  the  peace  to  enter 
up  judgment  upon  the  verdict  of 
a  jury  otherwise  than  in  the  terms 
in  which  it  is  given  by  the  jury, 
even  though  it  appear  by  affidavit 
that  in  ascertaining  the  amount  of 
damages  to  be  assessed  by  them, 
they  took  into  consideration  mat- 
ters not  properly  within  their  ju- 
risdiction. Ibid. 

7.  So  though  it  should  appear  upon 
the  face  of  the  proceedings  that 
the  jury  have  assessed  separate 
damages  in  respect  of  matters  fo- 
reign to  their  jurisdiction.       Ibid. 

8.  But  such  a  finding  would  be  a 
nullity,  and  could  uot  be  enforced. 

Ibid. 

CHAIRMAN. 
See  Vestry,  10. 

CHARGEABILITV. 

See  Conspiracy. 

CHARTER. 
I.  Construction  of. 
1,  By   ancient    charters     the    king, 
being  seised  of  toll  traverse,  grant- 
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ed  to  a  dean  and  chapter,  for 
themselves  and  their  freeholders 
and  other  men,  that  they  should  be 
quit  of  toll:  Held,  that  a  copy- 
holder who  makes  beer  for  sale 
upon  premises  holden  by  him  of 
the  dean  and  chapter,  and  within 
the  Liberty  of  the  church,  through- 
out which  the  dean  and  chapter 
possess  jurisdiction  by  virtue  of 
the  charters  granted  to  them,  is 
exempt  from  the  payment  of  tolls 
in  respect  of  a  cart  laden  with 
such  beer.  Lord  Middkton  and 
others  v.  Lambert.  841 

£.  A  fortiori  is  he  exempt  from  pay- 
ment of  tolls  in  respect  of  sheep, 
part  of  his  farming  stock  on  his 
copyhold,  going  to  a  fair  to  be  sold. 

Ibid. 

3.  Whether,  if  one  of  the  ecclesiasti- 
cal body  had  claimed  to  be  free 
from  toll  in  respect  of  merchan- 
dize, the  charter  would  have  been 
held  to  give  to  him  such  an  immu- 
nity, quctre.  Ibid. 

CHARTER-PARTY. 

See  Ship. 

CHATTEL  INTEREST. 

See  Annuity. 

CHURCHWARDENS. 

See  Mandamus,  1 — Overseers. 

CLERGYMAN. 

See  Annuity — Practice. 

CLERK. 

See  Settlement,  8,  12,  13,  14,  15. 

CLERK  OF  THE  PEACE. 

See  Quarter  Sessions. 

CLERK  TO  TURNPIKE  TRUS- 
TEES. 

See  Tolls,  5. 


COGNOVIT. 

And  see  Agreement,  1 — Practice,  2. 

1.  Where  in  a  cognovit  it  is  stipu- 
lated that  judgment  shall  not  be 
entered  up  until  after  the  final 
hearing  of  a  Chancery  suit,  and 
final  decree  or  order  thereupon, 
when,  in  the  event  of  the  final  de- 
cree or  order  being  in  favour  of 
the  plaintiff,  the  judgment  and 
execution  upon  the  cognovit  are 
to  operate  in  accordance  with  the 
decree  or  order,  and  the  plaintiff 
is  to  be  entitled  to  levy  for  the 
amount  decreed,  and  no  more : 
the  plaintiff  is  not  authorized  to 
enter  up  judgment,  pending  an  ap- 
peal to  the  Lord  Chancellor  against 
a  final  decree  at  the  Rolls  dismiss- 
ing the  defendant's  bill.  Jones  v. 
Reynolds.  465 

COLLUSION. 

See  Fraud — Insolvent  Debtor,  3. 


COMMITMENT  FOR  RE-EXA- 
MINATION. 

See  Justices,  3. 

COMPENSATION. 

And  see  Certiorari. 

1.  A  public  company  is  by  statute 
empowered  to  hold  lands  and  to 
purchase  certain  scheduled  mes- 
suages, and  is  required  to  make 
compensation  by  a  particular  pro- 
cess to  persons  "  damaged  or  in- 
jured by  or  in  the  taking  down  of 
any  of  the  messuages  or  buildings 
to  be  taken  down  for  the  purposes 
or  otherwise  in  the  execution  of 
the  act.'1  The  company  purchased 
a  house  not  mentioned  in  the  sche- 
dule, and  in  pulling  it  down  in- 
jured the  adjoining  house :  Held, 
that  the  tenant  of  the  adjoining 
house  was  not  entitled  to  compen- 
sation by  the  process  provided  by 
the  act.     Rex  v.  The  Hungerford 
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Market  Company,  Ex  parte  Eyre. 

622 

2.  A  company  for  effecting  improve- 
ments in  a  town,  is  empowered  by 
statute  to  take  certain  lands,  &c. 
upon  giving  notice  and  making 
compensation ;  the  amount  of  com- 
pensation, if  not  agreed  upon,  to 
be  ascertained  by  a  jury ;  and  it  is 
provided,  that  in  case  the  jury 
shall  assess  the  damages  at  more 
than  was  offered,  the  company 
shall  pay  "  the  costs  of  the  notices 
and  precepts,  and  of  summoning 
the  jury  aqd  witnesses,  and  also  of 
the  inquest:"  Held,  that  a  party 
whose  property  was  assessed  at 
more  than  the  sum  offered,  was 
entitled  to  his  general  costs  at- 
tending the  trial,  but  not  to  ex- 
penses of  surveying.  Rex  v.  The 
Justices  of  the  City  of  York.      685 

3.  Whether,  when  an  act  for  mak- 
ing canals,  &c.  authorizes  the 
summoning  a  jury  "  to  ascertain 
what  sum,  &c.  shall  be  paid  by 
way  of  recompense  either  for  the 
damages  before  that  time  sustain- 
ed, or  for  tin*  future  temporary  or 
perpetual  continuance  of  any  re- 
curring damages  occasioned,  and 
the  time  or  occasion  of  which  shall 
have  been  only  in  part  obviated, 
repaired,  or  remedied,  and  which 
can  or  will  be  no  further  repaired 
or  remedied,"  the  jury  can  assess 
compensation  in  respect  of  pro- 
spective damages  when  no  previous 
damage  has  been  sustained,  qudere. 
Rex  v.  The  Justices  of  the  Wat 
Riding  of  Yorkshire, — in  the  matter 
of  the  Aire  and  Colder  Navigation. 

802 
COMPROMISE. 
See  Costs. 

CONDITION. 

Sec  Agreement — Bond. 

CONSEQUENTIAL  DAMAGE. 

See  Compensation,  1,3 — Defama- 
tion, 1 — Neoligence. 


CONSIDERATION. 

See  Action — Bills  and  Notes,  1,  2, 
6,  7  —  Evidence,  26 —  Frauds, 
Statute  of,  1,  3. 

CONSPIRACY. 

And  see  Statute. 

I.  When  an  Indictable  Qffiemce. 

1.  A  conspiracy  to  procure  a  mar- 
riage between  poor  persons  of  dif- 
ferent parishes  for  the  purpose  of 
exonerating  the  parish  of  the  wo- 
man and  charging  the  other  pa- 
rish, is  not  an  indictable  offence, 
unless  the  parties  were  unwitting 
to  marry,  or  some  forcible  or  frau- 
dulent means  of  bringing  about 
the  marriage  were  resorted  to. 
Rex  v.  Seward  and  others.  5$1 

ft.  A  conspiracy  to  exonerate  from 
the  prospective  burthen  of  main- 
taining a  pauper  not  at  the  time 
actually  chargeable,  and  to  throw 
the  burden  upon  another  parish 
by  means  not  in  themselves  unlaw- 
ful, is  not  indictable.  Ibid. 

II.   How  charged. 

3.  In  such  an  indictment  a  statement 
that  the  female  was  a  poor  unmar- 
ried woman  with  child,  is  not  equi- 
valent to  a  statement  of  actual 
chargeability.  Ibid. 

CONSTRUCTION. 

See  Agreement — Bond — Cognovit 
— Contract — Pleading,  8,  9 — 
Power — Statute. 

CONTEMPT. 

See  Arrest — Practice,  4. 

CONTRACT. 

And  see  Executor — Fraud — Over- 
seer— Ship — Toll. 

I.  Legality. 
1.   The  carrying  on  by  A.  of  the 
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business  of  retailing  beer  in  a 
public-house,  in  the  name  and  by 
the  agency  of  B.,  the  person  li- 
censed by  the  magistrates,  is  not  a 
fraud  on  the  licensing  system. 
Brooker  v.  Wood.  96 

2.  A  sale  to  A.  therefore,  for  the  pur- 
poses of  such  trade,  is  valid.   Ibid. 

$0  Where  a  statute  contains  regula- 
tions for  the  protection  of  buyers 
against  the  fraud  of  sellers,  a  seller 
cannot  recover  for  the  price  of 
goods  sold  in  contravention  of  the 
regulations,  although  the  statute, 
whilst  it  imposes  a  penalty  upon 
the  seller,  does  not  in  terms  pro- 
hibit such  a  sale.  Foster  v.  Tay- 
lor. 244 

4.  Where,  therefore,  butter  was  sold 
in  firkins  not  branded  according  to 
the  provisions  of  acts  (36  Geo.  3, 
c.  8,  and  38  Geo.  3,  c.  73,)  "  to 
prevent  abuses  and  frauds  in  the 
packing,  weighing  and  sale  of  but- 
ter," which  required  that  makers 
of  vessels  for  the  packing  of  but- 
ter should  brand  them  with  their 
names,  under  a  pecuniary  penalty, 
and  that  sellers  of  butter  should, 
under  a  further  penalty,  use  ves- 
sels so  branded,  and  brand  their 
own  names;  it  was  held  that  an 
action  for  the  price  could  not  be 
maintained.  Ibid. 

£•  Secus,  in  the  case  of  a  breach  of  a 
mere  revenue  regulation,  which  is 
enforced  by  a  penalty.  Ibid. 

II.  Bonajides. 

6.  A  horse  is  sold  with  a  warranty  of 
soundness  for  twenty-four  hours: 
Held,  that  mere  knowledge  of  un- 
soundness, on  the  part  of  the  sel- 
ler, does  not  vitiate  the  sale.  By- 
water  v.  Richardson.  748 

HI.  Construction. 

7.  Certain  rules  were  posted  up  at  a 
repository  for  horses,  regulating 
sales  by  private  contract  there: 
Held,  that  parties  contracting  at 


the  repository,  having  notice  of  the 
rules,  impliedly  adopted  the  terms 
of  them.  748 

IV.  Proof. 

8.  Upon  a  sale  of  houses  by  auction, 
according  to  certain  particulars  and 
conditions  of  sale,  one  of  which 
was  for  the  delivery  of  an  abstract 
of  title  within  ten  days,  and  ano- 
ther for  the  payment  of  a  deposit 
to  the  auctioneer,  the  purchaser1  of 
two  houses  pays  a  deposit,  signs 
an  agreement  as  purchaser,  and 
obtains  a  receipt  from  the  auctio- 
neer for  the  money  paid  as  "for  a 
deposit  on  a  sale  by  auction  of  the 
premises  described  in  the  particu- 
lars and  conditions  of  sale.  The 
abstract  of  title  not  being  deliver- 
ed, the  purchaser  brings  an  action 
against  the  auctioneer  for  the  reco- 
very of  the  deposit:  Held,  that 
the  production  of  the  receipt  and 
of  the  conditions  of  sale,  without 
producing  the  written  contract 
signed  by  the  purchaser,  was  in- 
sufficient.  Curtis  v.  Greeted.    449 


CONTRIBUTION. 

I.  Between  Partners. 

1.  A.  recovers  against  B.,  C.  and  D., 
partners  in  trade,  upon  their  joint 
contract  in  respect  of  a  partnership 
transaction,  and  takes  in  execution 
B.  only,  who  thereupon  pays  the 
whole  sum  recovered.  B.  cannot, 
at  law,  recover  against  his  co-de- 
fendants for  contribution.  Sadler 
v.  Hickson.  258 

2.  The  remedy  of  B.  is  in  equity,  as 
in  cases  of  a  voluntary  payment,  by 
one  partner,  of  a  debt  due  from 
himself  and  his  copartners  upon 
their  joint  contract,  in  respect  of  a 
partnership  transaction.  Ibid. 


CONVEYANCE. 
See  Embracery. 
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CONVICTION. 

And  see  Error,  8,  9. 
I.  Insufficiency, 

1.  A  conviction  under  6  Geo.  4,  c. 
110,  s.  27,  and  3  &  4  Will.  4,  c.55, 
8.  27,  for  detaining  the  certificate 
of  a  ship's  registry,  is  bad,  unless  it 
state  the  purpose  tor  which  the  cer- 
tificate was  wanted,  and  that  the 
person  who  demanded  it  was  the 
proper  officer.    Rex  v.  Walsh.    632 

2.  In  a  conviction  for  a  forcible  de- 
tainer, under  8  Hen.  6,  c.  9,  where 
the  magistrates  proceed  upon  view, 
it  is  not  necessary  to  set  out  the 
particular  facts  presented  to  their 
view.     Rex  v.  Wilson.  753 

II.  Insufficiency,  how  cured. 

3.  The3Geo.4,  c.23,s.S,  does  not  cure 
an  omission,  in  a  conviction,  of  the 
statement  of  a  circumstance  neces- 
sary to  constitute  the  offence.   632 

COPY  OF  CAPIAS. 

Sec  Capias  ad  Respondendum. 

COPYHOLD. 

And  see  Settlement,  5 — Toll. 

I.  Admittance. 

1.  A.  surrenders  a  copyhold  to  such 
uses  as  B.  shall  appoint,  and  in  de* 
fault  of  and  until  appointment,  to 
B.  in  fee.  B.  appoints  to  C.  The 
lord  is  bound  to  admit  C.  without 
requiring  the  previous  admission 
of  B.  Rex  v.  Lord  of  the  Manor  of 
Oundle.  484 

II.  At  what  place  Grants,  §c.  may 
be  made. 

2.  A  lord  may  grant  a  copyhold,  and 
admit  the  tenant,  not  only  out  of 
court,  but  also  out  of  the  manor. 
Doe  d.  Roberts  and  Leach  v.  Whit- 


akcr. 


3.  A  grant  by  the  lord  in  person  is 
good,  although  it  purport  to  be 
ma'le  at  a  court  within  the  manor, 


when  in  fact  it  was  held  out  of  the 
manor.  225 

4.  The  steward  of  a  manor  may  take 
a  surrender  out  of  court.  225 

5.  But  a  steward  cannot  admit  out  of 
court.  225 

6.  But  a  voluntary  grant,  made  by 
the  steward  at  a  court  held  off 
the  manor,  is  sufficient,  where  sucb 
steward  is  also  clothed  with  a 
power  of  attorney,  which  expressly 
authorizes  him  to  make  voluntary 
grants.  225 

7.  So,  although  the  grant  purport  to 
be  made  by  such  steward,  as  stew- 
ard, and  without  any  reference  be- 
ing made,  in  the  grant,  to  the  spe- 
cial authority.  225 

HI.  Completion  t>f  Customary  Title. 

8.  In  order  to  constitute  the  grantee 
of  a  copyhold  a  perfect  customary 
tenant,  where  the  grant  is  made 
out  of  court,  such  grant  must  be 
notified  at  the  next  customary 
court,  or  at  such  other  subsequent 
court  as  the  custom  points  out, 
and  must  be  entered  on  the  rolls 
of  the  court.  225 

9.  But  it  is  sufficient  if,  having  been 
entered  on  the  court  rolls  at  a  void 
court,  it  appears  on  the  court  rolls 
at  a  subsequent  good  court,  and  is 
not  then  objected  to  by  the  tenants. 

225 

10.  It  is  no  objection  to  a  copyhold 
grant  that  it  is  made  upon  the  sur- 
render ef  a  former  grantee  in  re- 
mainder, whose  admittance  had, 
upon  such  former  grant,  been  ex- 
pressly respited,  and  of  whose  ad- 
mittance at  any  subsequent  time, 
there  was  no  entry  in  the  court 
rolls.  225 

11.  Nor  is  it  an  objection  to  the 
grant  of  several  customary  tene- 
ments, by  one  copy  of  court  roll, 
that  several  rents  are  reserved, 
without  specifying  which  is  re* 
served  out  of  each  tenement,  it 
appearing  that  former  entire  grants 
of  the  same  several  tenements  have 


contained  similar  entire  reserva- 
tions. 225 
12.  Not  is  it  an  objection  that  two 
heriots  are  reserved,  where  in 
former  grants  the  reservation  has 
been  of  one  faeriot  on) y .  225 

IV,  Customary  Court. 

IS.  A  customary  court  cannot,  with- 
out a  special  custom,  be  holden  out 
of  the  manor ;  and  every  thing  done 
at  a  court  so  holden  is  void.     225 

14.  But  the  nullity  of  such  court 
only  affects  things  required  to  be 
done  at  a  court.  225 

COPYRIGHT. 

1 .  The  assignee  of  the  copyright  of  a 
dramatic  work,  printed  and  pub- 
lished within  ten  years  of  the  pass- 
ing of3&  4  Wilt.  4,  c.  15,  and  not 
the  author  who  has  assigned  such 
copyright,  is  entitled  to  the  sole 
right  of  representing  the  piece,  or 
causing  it  to  be  represented.  Cum- 
berland  v.  Ptanche.  537 

2.  So,  where  the  work  is  printed  and 
published  subsequently  to  the  act, 
and,  upon  the  assignment  of  the 
copyright,  no  reservation  of  the 
right  to  the  exclusive  representa- 
tion is  expressly  made  by  the  au- 
thor. Ibid. 


CORN-RENT. 

See  Enclosure. 

CORPORATION, 
I.  Appointment  of  Officers. 
In  trover  against  a  corporation,  for 
the  value  of  goods  unlawfully  taken 
by  way  of  distress  under  the  di- 
rection of  the  clerk  to  the  corpo- 
ration, it  is  sufficient  to  give  gene- 
ral evidence  of  authority  to  distrain, 
without  shewing  an  appointment 
under  seal.  Smith  v.  Birmingham 
Gat  Light  Company.  771 
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COSTS. 
And  tee  Action,  1,  2 — Amendment, 
3 — Attokvey — Cohpensa  tiok — 
Distress,  S,  4  —  Ecclesiastical 
Court —  Hiohway. 
I.  As  between  Attorney  and  Client. 

1.  An  action  between  A.  and  S,  is 
compromised,  8.  undertaking  to 
pay  A.'s  costs  as  between  attorney 
and  client.  The  bill  of  costs  of 
A.'a  attorney  being  taxed,  more 
than  a  sixth  is  taken  off.  The 
attorney  is  liable  to  pay  the  costs 
of  the  taxation  to  B.  Sadler  v. 
Palfreyman.  598 

2.  A.  agrees  to  pay  the  costs  of  B. 
as  between  attorney  and  client. 
A.  is  entitled  to  have  the  attor* 
ney's  hill  taxed.  Ibid. 

II.  Double  Costs. 

3.  The  double  costs  given  to  magis- 
trates by  31  Jac.  1,  c.  12,  s.  5,  are 
those  costs  only  which  are  reco- 
verable in  the  ordinary  course  of 
law,  doubled.    Thomas?, Saunders. 

572 

4.  Therefore  where  in  false  impri- 
sonment against  magistrates  within 
21  Jac.  I,  the  plaintiff  obtains  an 
order  for  changing  the  venue,  for 
the  purpose  of  securing  an  impar- 
tial trial,  in  which  order  he  tinder- 
takes  to  pay  to  the  defendants  all 
the  extra  costs  necessarily  occa- 
sioned by  such  cause  being  tried 
in  the  county  where  the  trial  was 
ordered  to  be  had,  the  defendants 
are  not  entitled  to  have  such  extra 
costs  doubled.  Ibid. 

III.  In  Criminal  Proceedings. 
i.  In  the  case  of  an  indictment  re* 
moved  into   K.  B.    by  certiorari, 
the  Court  has  no  power  to  order 
the  payment  of  costs  incurred  be- 
fore the  removal.     Rex  v.  Potman. 
730 
IV.  Certificate  against. 
5.  The  judge  of  an  inferior  Court, 
to  whom  a  cause  is  sent  by  writ  of 
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trial,  cannot  certify  to  deprive  the 
plaintiff  of  costs  where  less  than 
40i.  is  recovered.  Wardroper  v. 
Bkiardm.  «39 

V.  In  Action*  by  Executor*. 

Ste  Exacuroa,  4. 

VL  Colli  of Taxation. 

And  tec  ante,  1,  ft. 

7.  The  Court  refused  to  require  an 
attorney  to  pay  the  costs  of  taxa- 
tion, mere  the  deduction  beyond 
ooe-sixrb  ni  occasioned  by  the 

.  ualaw.  disallowance  of  one  of  the 
bills  delivered,  on  the  ground  of 
no»-uability.  Mill*  v.  Rnttl.    767 

8.  Where  less  than  one-sixth  is  upon 
•  tsflsMJPal  atnsck  off  an  attorney's 
.    hill,  the  Court  will  as  a  matter  of 

course  order  the  client  to  pay  the 
costs  oftaxation.  Ibid. 

VII.  Taxation  afCostu 
And  see  Final  Judgment. 

9.  Where  the  muter  has  in  his  dis- 
cretion allowed,  upon  taxation,  the 
expenses  of  the  witnesses  of  the 
successful  party,  at  the  assize  town 
for  several  days  during  which 
their  attendance  was  not  in  fact 
necessary,  the  Court  will  not  inter- 
fere with  (he  master's  decision,  un- 
less mala  fides  be  shewn  in  such 
successful  party, — as  an  intention 
unnecessarily  to  increase  the  costs. 
Thomat  v.  Sounder*.  572 

TO.  Previously  to  the  assizes  the 
plaintiff  serves  on  the  defendant 
a  notice,  importing  that  the  cause 
will  not  be  called  on  until  the 
fourth  day  after  the  commission 
day,  and  that  he  shall  object,  upon 
the  taxation  of  costs,  to  any  allow- 
ance for  the  time  and  expenses  of 
the  defendant's  attorney  and  wit- 
nesses beyond  what  would  be  ne- 
cessary if  the  trial  should  be  had 
before  that  day,  and  that  he  under-  ' 
takes  to  withdraw  the  record  if  the  i 
cause  should  be  called  on  before. 
The  defendant  ia  not  bound  to  pay  I . 
any  attention  to  such  notice.    Ibid,  ' 


LI.  Sembk,  that  ssach  in- 

en  the  day  before  the  c 

day,  after  all    the   necessary  ar- 

ranajcaaenta  had  bee*  made  for 
conveying  toe  witnesses  to  a  dis- 
tant assise  town  on  the  following 
day,  would   be  too  late,  supposing 

it  to  be  otherwise  good.  572 


COURT  BOLLS. 
See  CoriamLD,  8,  9,  11. 

COURTS. 

I.  Customary  Court*. 
SceCamwja,  IV. 


See  Ecclesiastical  Cor/ar. 

IUL  Etciequer  CAamter. 

See  Exchequer  Chamber. 

IV.  Inferior  C+mrt. 

Set  Costs,  IV.— Ekeoe,  I,  *,  3,  * 

New  Trial. 


V.  Ctmrtaft, 
See  Appeal,  1,  *,  3 — Justices,  IV.— 
Quaetee  Sessions. 

VI.  Conrt  of  Request*. 
See  Suggestion. 

COVENANT. 

I.   To  Repair. 

See  Lease,  e,  S. 

CRIER. 

See  Quarter  Sessions,  3. 

CRIMINAL  INFORMATION. 

And  tee  Statute. 
I.  Affidavit  in  tupport  of  Rule. 
1.  Semble,  that  an  affidavit  to  found  a 
criminal  information  for  a  libel 
published  in  England  upon  a  per- 
son being  ia  parts  beyond  seas, 
may  be  sworn  abroad.  jRcr  -v.  The 
Editor  of  the  Satirist,  532 
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CUSTOM. 

Sec  Emblements,  1. 

CUSTOMARY  COURT. 

See  Copyhold,  IV. 

CUSTOMARY  ESTATE, 
See  Copyhold. 

DAMAGES. 

See  Certiorari,  6,  7,  8 — Compensa- 
tion, 3. 

DATE  OF  LETTER. 

1 .  A  letter  is  to  be  presumed  to  be 
written  on  the  day  on  which  it  is 
dated,  until  the  contrary  is  shewn. 
Hunt  v.  Masse j/.  109 

DEBTOR  AND  CREDITOR. 

And  see  Insolvent  Debtor— Part- 
ners. 

1.  A  party  charged  in  execution  for 
damages  recovered  in  an  action  for 
an  assault,  is  within  the  purview  of 
48  Geo.  3,  c.  1 23,  "  An  act  for 
the  discharge  of  debtors  in  execu- 
tion for  small  debts  from  imprison- 
ment in  certain  cases."  Winter  v. 
Elliott.  315 

DECEASED  WITNESS. 
See  Evidence,  %  to  8. 

DECLARATIONS. 

See  Evidence,  20. 

DECREE,  FINAL. 
See  Cognovit. 

DEED. 
See  Pleading,  6,  7 — Stamp,  II. 

DEFAMATION. 

1.  To  support  an  action  for  defama- 
tory words  actionable  only  in  re- 
spect of  special  damage,  it  is  not 
necessary  that  the  person,  whose 


act  has  caused  the  special  damage, 
should  have  believed  the  defamatory 
charge,  provided  that  he  acted  in 
consequence  of  the  words  having 
been  spoken.  Knight  v.  Gibbs.  467 

2.  A  defamatory  communication  by 
A.  to  B.  respecting  the  inmates  of 
the  house  occupied  by  B.  as  tenant 
to  A.,  is  privileged  when  such  com- 
munication is  made  bond  fide  in 
consequence  of  the  relation  of  land- 
lord and  tenant,  and  without  ma- 
lice in  fact.  Ibid. 

3.  Words  are  not  actionable  with 
special  damage  unlets  they  are  of 
themselves  disparaging.  Kelly  v. 
Partington.  116 

4t.  In  an  action  of  slander  for  words 
spoken  of  the  plaintiff  as  a  phy- 
sician, importing  a  denial  that  the 
plaintiff  is  duly  qualified  to  prac- 
tise as  a  physician,  the  plaintiff 
must,  under  the  general  issue,  prove 
the  inducement  in  the  declaration 
alleging  that  the  plaintiff  had  exer- 
cised the  profession  o£  and  was,  a 
physician,  and  shew  not  only  that 
he  practised  as  a  physician,  but  also 
that  he  practised  lawfully.  Collins 
v.  Carnegie.  703 

And  «ce  Criminal  Information. 

DEMAND. 

I.  Of  Payment. 
See  Bond,  2. 

II.  Of  Rent. 

1 .  Where  a  r*ent  charge  is  granted  with 
power  to  enter  and  enjoy  the  lands 
charged,  and  to  take  the  rents, 
issues,  and  profits,  until  satisfac- 
tion of  the  arrears,  with  costs,  the 
grantee  may,  upon  the  rent  charge 
becoming  in  arrear,  maintain  eject- 
ment against  the  ter-tenant  without 
a  previous  demand.  Doe  d.  Biass 
v.  Horsley*  &67 

DEMISE. 
See  E/ectment,  II. — Landlord  jan> 

TxNANT-~SBRJUBNDBa# 


920 


INDEX. 


DEMURRER. 

See  Mandamus,  3,  4. 

DEPOSIT. 
See  Savings  Bank. 

DEVISAVIT  VEL  NON. 

See  Evidence,  2,  3,  12. 

DEVISE. 
See  Bankrupt,  II. — Power. 

DIPLOMA. 

See  Medicine,  3. 

DISBURSEMENTS. 

See  Attorney,  2. 

DISCHARGE. 

I.  Out  of  Custody. 
See  Arrest — Debtor  and  Creditor. 

II.  Under  Insolvent  Act. 
See  Outlawry* 

III.  Of  Cargo. 
See  Insurance. 

DISCLAIMER,  See  288,  n. 

DISSOLUTION  OF  CONTRACT. 

See  Settlement. 

DISTRESS. 
I.  For  Rent  Charge. 

1.  The  goods  of  C.  found  upon  land 
out  of  which  a  rent  charge  has  been 
granted  by  A.  to  £.,  are  liable  to 
the  distress  of  B.,  unless  C.  has  an 
interest  in  the  land  paramount  to 
that  which  A.  had  at  the  time  of  the 
grant.     Saffery  v.  Elgood.         346 

II.  Of  Growing  Crops. 

2.  Growing  corn,  sold  under  a  fi.  fa., 
is  not  distrainable  for  rent  accruing 
due  after  the  seizure  in  execution. 
Wright  v.  Dewes.  790 


III.  Carts  of  Distress. 

3.  There  is  no  statutory  limit  to  the 
amount  of  coats  and  charges  lor 
levying  and  impounding  a  distress 
for  rent  above  20/.,  where  it  is  im- 
pounded on  the  premises  by  virtue 
of  11  Geo.  2,  c.  9,  s.  10.  CkUdi. 
Chamberlain.  520 

4.  The  provisions  of  57  Geo.  3,  c  93, 
regulating  the  costs  and  charges 
for  levying  and  disposing  of  a  dis- 
tress for  rent  under  £0&,  do  not 
apply  to  a  case  of  distress  taken  for 
more  than  £0/.,  though  made  upon 
goods  appraised  at  and  sold  for  lest 
than  20/.  ML 

IV.  Authority  to  Bailiff. 
See  Corporation. 

DISTRINGAS  JURATORES. 
See  Error. 

DOCKET. 

See  Practice,  IV. 

DONATIO  MORTIS  CAUSA. 
See  Evidence,  17,  18. 

DOUBLE  COSTS. 
See  Costs,  II. 

DRAMATIC  WORKS. 

1.  Where  the  author  of  a  dramatic 
work,  printed  and  published  within 
ten  years  of  the  passing  of  3  &  4 
Will.  4,  c.  15,  has  assigned  his  in- 
terest, the  assignee,  and  not  the 
author,  is  entitled  to  the  sole  right 
of  representing  the  piece,  or  caus- 
ing it  to  be  represented.  Cumber- 
land v.  Planchi.  537 

2.  So,  where  the  work  is  printed  and 
published  subsequently  to  the  act, 
and  upon  the  assignment  of  the 
copyright,  no  reservation  of  the 
right  to  the  exclusive  representa- 
tion is  expressly  made  by  the  au- 
thor. Ibid. 

EASEMENT. 

See  Licence. 
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ECCLESIASTICAL  BODY. 

See  Toll. 

ECCLESIASTICAL  COURT. 
I.  Costs. 

1.  An  attorney  is  authorized  to  in- 
sert in  his  bill  of  costs,  the  amount 
paid  to  a  proctor  employed  by  him 
for  his  client.  Franklin  v.  Feathcr- 
stonhaugh.  779 

2.  In  taxing  the  attorney's  bill,  the 
master  is  not  bound  to  inquire  into 
the  reasonableness  of  the  bill  so 
paid  to  the  proctor.  Ibid. 

3.  In  considering  whether  more  than 
one-sixth  of  such  attorney's  bill 
has  been  taxed  off,  the  entire 
amount  of  the  bill  must  be  taken 
inclusively  of  such  proctor's  bill. 

Ibid. 

4.  According  to  the  practice  of  the 
Ecclesiastical  Court,  a  bill  of  costs 
cannot  be  taxed  as  between  proc- 
tor and  client.  Ibid. 

EJECTMENT. 

And  tee  Demand — Estoppel — Evi- 
dence, 2  to  8,  12,  26. 

I.  Title  of  Lessor. 

1.  In  ejectment,  it  is  no  answer  to  a 
prima  facie  title  from  20  years' 
possession,  that  such  possession 
was  in  continuation  of  that  of  a 
sister  who  entered  by  abatement 
into  the  land  to  which  her  brother 
(whose  issue  is  alive)  was  entitled 
as  heir,  and  who  died  more  than 
20  years  before  the  ejectment  was 
brought.    Doe  d.  Draper  v.  Laaley. 

331 
II.  Form  of  Demise. 

2.  The  nominal  plaintiff  in  ejectment, 
-  cannot  recover  upon  a  joint  demise 

from  persons  who  are  shewn  to  be 
tenants  in  common.  Doe  d.  Poole 
and  another  v.  Errington.  646 

III.  Title  of  Defendant. 

3.  A.  having  mortgaged  to  B.,  de- 
mises to  C,  reserving  a  power  of 


re-entry,  and  afterwards  mortgages 
to  D.t  all  his  interest;  C.  may  set 
up  the  title  of  D.,  as  an  answer  to 
an  ejectment  brought  by  A.,  under 
the  clause  for  re-entry.  Doe  d. 
Marriott  v.   Edwards  and  others. 

193 
IV.  Evidence. 

4.  In  ejectment  against  A.  on  the 
demise  of  B.t  a  mortgagee  of  C, 
a  recovery  in  a  former  ejectment, 
brought  subsequently  to  the  mort- 
gage, on  the  eternise  of  A.  against 
C,  is  inadmissible  in  evidence  for 
the  defendant.  Doe  d.  Smith  v. 
Webber.  746 

5.  So,  although  on  the  first  occasion 
fi.  was  examined  as  a  witness  on 
behalf  of  C.  Ibid. 

6.  So,  although  the  second  action  is 
brought  on  the  several  demises  of 
B.  and  C, — if  the  plaintiff  elects  to 
rely  on  the  demise  of  B.  only. 

Ibid. 

EMANCIPATION. 
See  Settlement,  V. 

EMBLEMENTS. 

And  see  Distress,  2. 

1*  A  tenant  whose  tenancy  is  deter- 
mined after  Lady-day  by  an  agree- 
ment, which  is  silent  as  to  way- 
going crops,  is  not  entitled  to  such 
crops  under  a  custom  which  gives 
to  the  tenant  such  crops  upon  a 
regular  expiration  of  a  Lady-day 
tenancy.     Thorpe  v.  Eyre.        214 

EMBRACERY. 

1.  Whether  a  conveyance  by  assignees 
of  a  bankrupt,  where  neither  bank- 
rupt nor  assignees  have  been  in 
possession  within  a  year,  amounts 
to  embracery,  qiuere.  Doe  d.  Oliver 
v.  Powell.  616 

ENCLOSURE. 

1.  By  an  act  for  enclosing  lands 
and  extinguishing  tithes,  the  com- 
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missioner  is  directed  to  value  the 
tithes,  sad  find  mi  equivalent  corn- 
rent  ;  and  by  his  award,  or  some 
previous  writing  under  his  hand 
to  be  annexed  thereto^  to  set  forth 
the.  sane,  and  to  apportion  die 
.  corn-rent;  and  a  power  is  given  to 
appeal  to  the  quarter  sessions 
held  within  four  months  next  after 
the  cause  of  complaint  shall  bare 
arisen.  The  commissioner  having 
determined  the  amount  of  the  corn- 
rent  by  a  previous  writing,  which 
afterwards  is  annexed  to  the 
award:  Held,  that  an  appeal  by 
the  rector,  on  the  ground  of  the 
inadequacy  of  the  corn-rent,  must 
be  within  four  months  of  the  mak- 
ing of  such  previous  writing,  and 
that  an  appeal  within  four  months 
of  the  date  of  the  award  is  not  in 
time.    Rex  v.  Nockolds  and  others. 

334 
4.  Semble,  that  no  notice  of  the  corn- 
rent's  having  been  fixed  by  the 
previous  writing,  was  requisite, 
though  the  act  required  that  all 
notices  necessary  to  be  given  by 
the  commissioner  should  be  given 
in  a  particular  way  eight  days  be- 
fore the  period  for  doing  the  busi- 
ness to  which  such  notice  should 
relate.  Ibid. 

3.  But  held,  that  supposing  that  the 
four  months  could  not  be  allowed 
to  run  until  the  party  aggrieved 
had  notice  that  his  rights  had  been 
affected,  notice  given  by  the  com- 
missioner in  the  manner  required 
by  the  act  in  other  cases  is  suffi- 
cient, although  the  notice,  which 
states  in  general  terms  what  had 
been  done,  refers  for  particular! 
to  a  schedule  deposited  at  a  dis- 
tant place.  Ibid. 

4.  Held,  also,  that  parol  notice  is 
sufficient.  Ibid. 

5.  Corn-rent  substituted,  for  tithes, 
is  in  general  liable  to  parochial 
burthens.  331 

6.  Whether  corn-rent  would  be  so 
liable  where  the  commissioner  un- 


der an  indoevre  act  being  directed 
by  the  act  to  value  the  tithes  as 
equal  to  a  fixed  proportion  of  the 
net  annual  value  of  the  lands,  in 
making  the  calculation,  deducts 
from  the  gross  value  of  the  land 
a  sum  estimated  by  him  as  the 
amount  of  the  parochial  burthens. 

331 
ENTRY. 

See  Demand,  II. 

ERROR. 

1.  A  Court  of  Error  is  bound  by  the 
transcript  of  a  record,  which  a 
sent  up  under  the  rule  to  certify 
the  recordi  Salter  v.  Slmde  (m 
error  J  ill 

3.  Such  transcript  is  to  be  considered, 
ia  the  Court  of  Error,  as  the  re- 
cord of  the  Court  below.        Ibid. 

3.  The  Court  of  Error  cannot  amend 
such  transcript.  Hid. 

4.  Whether  an  inferior  Court  of  Re- 
cord can,  after  verdict,  amend  the 
pleadings,  quaere.  Ibid. 

5.  Whether  any  court  can  do  so, 
qv&rc.  Ibid. 

6.  Whether  in  indebitatus  assumpsit 
in  an  inferior  court,  an  omission 
to  state  that  the  debt  accrued 
within  the  jurisdiction,  (it  being  al- 
leged that  the  defendant  teas  i»- 
debtcd  within  the  jurisdiction,  sod 
that  the  promise  was  made  there,) 
is  error,  qvcerc.  Ihd. 

7.  The  want  of  a  panel  to  the  dis- 
tringas juratores,  is  error ;  and  the 
defect  is  not  cured  by  the  statutes 
of  jeofails.     Rogers  v.  Smith.  760 

8.  Where  error  is  brought  on  a  con- 
viction of  felony,  and  after  a  four- 
day  rule  has  been  obtained  and 
served  on  the  attorney-general  and 
the  prosecutors,  there  is  no  joinder 
in  error,  the  party  convicted  is  en- 
titled to  be  discharged  out  of  cus- 
tody.   Rex  v.  Hawse  and  Thompson. 

462 

9.  So  in  error  upon  a  conviction  for 
a  misdemeanor.  Ibid. 
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ESTATE. 
And  see  Privity  of  Estate. 

I.  Tenant  in  Common. 

1.  The  nominal  plaintiff  in  ejectment 
cannot  recover  upon  a  joint  demise 
from  persons  who  are  shewn  to  be 
tenants  in  common  Doe  d.  Poole 
and  another  v.  Errington.  646 

ESTOPPEL. 

And  see  Ejectment,  3 — Fraud,  1. 

I.   What  shall  amount  to  an  Estoppel. 

1.  The  obligor  of  a  bond  conditioned 
for  the  payment  of  rent  at  the  rate 
of  170/.  a  year,  "  according  to  an 
indenture  of  lease/'  is  estopped,  in 
an  action  on  the  bond,  from  saying 
(as  the  fact  was,)  that  the  rent  re- 
served by  the  indenture  was  140/. 
Lainson  v.  Tremere.  603 

II.  Who  estopped. 

i.  In  1818  A.  conveys  to  B.  B.  be- 
comes bankrupt,  and  his  assignees 
convey  in  1833  to  C.  In  1824^. 
conveys  to  D.  It  is  competent  to 
2>.,  in  ejectment  brought  against 
him  by  C.,  to  shew,  that  in  1818 
A.  had  not  the  legal  estate.  Doe 
d.  Oliver  v.  Powell  and  Pyne.    616 

EVIDENCE. 

See  Agent — Arbitrament,  7 — Bills 
and  Notes,  9 — Defamation,  4, — 
Ejectment,  4,  5,  6 — Estoppel — 
Malicious  Arrest  —  Overseer, 
1,  4,  5,  6— Settlement,  6,  7,  8, 
15,  17,  22,  26— Stamp,  2,  3,  4— 
Vendor  and  Purchaser — Wit- 


ness. 


I.  Best  Evidence. 


1.  "  You  will  be  so  good  as  to  with- 
draw the  promissory  note,  and  I 
will  see  you  at  Christmas,  when  you 
shall  receive  from  me  the  amount, 
together  with  the  memorandum  of 
my  son's,  making  in  the  whole  45/. :" 
Held,  in  an  action  on  this  guaran- 
tee, that  the  memorandum  referred 


to  need  not  be  produced.     Short- 
rede  v.  Cheek.  866 

II.  Primary  or  Secondary.  , 

2.  In  ejectment,  where  the  question  is 
devisavit  vel  non, — evidence  of  the 
examination  and  cross-examination 
of  one  of  the  attesting  witnesses  to 
the  will,  who  upon  the  trial  of  an 
issue  out  of  Chancery  between  the 
same  parties,  and  upon  the  same 
question,  proved  the  execution  of 
the  will,  and  is  since  dead, — is  ad- 
missible; and  being  admitted,  is 
entitled  to  the  same  degree  of 
weight  as  the  viv&  voce  evidence  of 
an  attesting  witness.  Wright  v. 
Doe  d.  Tatham  (in  error).  268 

3.  Therefore  a  will  is  held  to  be  suf- 
ficiently proved  by  evidence  of 
such  examinations,  even  where  it 
appeared  at  the  second  trial  that 
another  attesting  witness  was  alive 
and  within  the  jurisdiction  of  the 
Court.  Ibid. 

III.  Res  inter  alios  acta  vel  rum. 

4.  In  order  to  let  in  evidence  of  the 
examination  of  a  deceased  witness 
upon  a  former  trial  upon  the  same 
question,  it  is  sufficient  if  the  par- 
ties be  substantially  the  same*   268 

5.  It  is  therefore  sufficient  if  in  the 
former  action  a  party  was  plaintiff 
or  defendant,  and  in  the  other, 
lessor  in  ejectment.  Ibid. 

6*  Nor  is  it  material  that  one  of  the 
parties  to  the  second  action  was  in 
the  former  action  joined  with  seve- 
ral others  who  are  not  parties  to 
the  second  action.  Ibid. 

7.  Nor,  that  the  former  evidence  was 
given  upon  the  trial  of  an  issue, 
arising  out  of  a  bill  in  Chancery 
which  has  been  dismissed  upon  the 
motion  of  the  plaintiff  in  equity 
himself.  Ibid. 

8.  Where  by  a  rule  of  court  made  by 
consent  previously  to  the  trial  of 
an  ejectment,  it  is  ordered  that  the 
short-hand  writer's  notes  of  the  evi- 
dence on  the  trial  of  an  issue  should 
be  read  in  evidence  as  to  such  wit- 
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nesses  at  might  be  dead  or  beyond 
sea,  evidence  given  by  the  snort- 
hand  writer  of  the  examination  at 
the  former  trial  of  an  attesting  wit- 
ness, since  dead,  who  proved  the 
execution  of  a  will, — the  due  execu- 
tion of  which  was  in  controversy 
on  both  occasions, — is  not  only  ad- 
missible in  evidence  on  the  ground 
of  the  agreement  in  the  rule,  but 
being  admitted,  is  not  secondary 
evidence,  but  is  evidence  of  as  high 
a  nature  as  that  of  a  living  attest- 
ing witness.  208 

IV.  Records. 

9.  A  return  of  nulla  bona,  made  by 
the  sheriff  to  a  fieri  facias  against 
if.,  is  admissible  in  evidence  upon 
the  trial  of  a  question  as  to  pro- 
perty in  goods  at  the  time  of  such 
return  arising  between  A.  and  a 
succeeding  sheriff.  Avril  v.  The 
Sheriff  of  Warwick  and  others,    871 

10.  So,  although  the  bailiff  entrusted 
with  the  execution  of  such  writ,  did 
not  himself  search  for  goods  of  A.9 
but  sent  his  assistant.  Ibid. 

V.  Public  Writings. 

11.  A  memorandum  indorsed  upon 
an  instrument,  purporting  to  be 
an  acknowledgment  by  the  com- 
missioners of  stamps  of  the  pay- 
ment of  a  penalty,  is  not  evidence. 
Rex  v.  Inhabitants  of  Preston.      Ill 

12.  A  bill  in  Chancery,  filed  by  A. 
against  B.  and  others, — the  answer 
of  B.  and  his  co-defendants, — an 
order  of  the  Master  of  the  Rolls 
directing  an  issue  of  devisavit  vel 
non  (the  question  in  controversy 
between  the  parties), — and  the  nisi 
prius  record,  with  the  postea  there- 
on, containing  the  finding  of  devi- 
savit and  judgment  accordingly, — 
being  admitted  and  read  upon  the 
trial  of  an  ejectment  by  Doe  d.  A. 
against  ft.,  in  which  the  same  ques- 
tion arose,  are  not  even  prim&  facie 
proof  of  the  due  execution  of  the 
will.  208 
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VI.  Private  WnfagZ 

1 3.  A  letter  is  to  be  presumed  to  hare 
been  written  on  the  day.  on.  which  it  is 
dated,  until  the  contrary  is  shewn. 
Hunt  v.  Massey.  109 

14.  Upon  a  question  as -to  the  sound- 
ness of  die  mind  of  A.  from  the 
time  of  his  attaining  a  competent 
age  down  to  the  time  of  the  execu- 
tion of  bis  will, — Whether  letters 
found  amongst  his  papers  shortly 
after  his  decease,  and  written  to 
him  at  various  periods  by  persces 
intimately  acquainted  with  huu,aikl 
since  dead,  are  admissible  in  evi- 
dence to  shew  the  manner  in  which 
he  was  treated  by  such  persons,— 
quart.     Wright  v.  Dee  d.  Tatham. 

15.  In  an  action  by  A.  against  R,  Ii. 
cannot  object  to  the  production  of 
the  title  deeds  of  C.  Mmtim  v. 
Dovmes  and  aa/r,  executrix*  fa  £'>1 

1C.  Nor,  if  C.  refuses  to  produce 
them,  can  B.  object  to  the  reoefh 
tion  of  parol  evidence  of  their  con- 
tents. Ibid, 

VII.  Parol  Evidence. 

17.  Upon  the  reading  of  die  will  c>f 
A.  in  the  presence  of  her  family. 
£.,  who  had  resided  with  her.  pro- 
duced a  parcel  containing  bank- 
notes, and  stated  that  A.  had  given 
it  to  her  about  a  fortnight  before 

r^ 

her  death;  upon  which  C„  die 
brother  of  B,9  took  up  the  parcel 
and  said  that  he  would  keep  the 
notes  until  B.  should  require  them, 
or,  as  stated  bv  other  witnesses, 
until  the  claims  of  the  executor* 
should  he  disposed  of:  Held,  that 
in  nn  action  by  Ii.  against  C.  for 
money  had  and  received,  evidence 
of  what  had  been  stated  by  B.  was 
admissible  to  shew  her  title  to  the 
notes.     Haystop  and  wife**,  Ommcr. 

18.  Held  also,  that  sneh'surtewent, 
coupled  with  the'  cvMenee-faf  pos- 
session,— of  R's-  conduct- jb^t hi- 
time  of  reading  the  will;  ■ssfAcr 
having  told  her  sister  some  days 
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before  the  death  of  A.  of  the  gift 
having  been  made  to  her, — ana  of 
Ae  circumstance  of  other  money  of 
A.'n  being  untouched,  was,  although 
B.  had  had  opportunities  of  pos- 
sessing herself  dishonestly  of  the 
notes,  sufficient  to  go  to  the  jury 
upon  a  Question  raised  whether  & 
was  justly  entitled  to  them.      479 
19;  Perception  of  the  tithe  of  corn  is 
evidence  of  title  to  other  rectorial 
tithes, — as  hay,     Bayley  v.  Direct 
and  others,  885 

20.  Mere  non-payment  of  tithes  for 
upwards  of  twenty  years,  is  no 
evidence  of  a  grant  or  release,  even 
as  against  a  lay  impropriator.  Ibid. 

21.  Declarations  made  by  the  owner 
of  an  estate  against  his  own  inte- 
rest, are  admissible  in  evidence 
against  his  vendee,  although  such 
vendor  be  alive,  and  even  in  Court, 
at  the  time  that  his  declarations  are 
proposed  to  be  used.  Wootway  v. 
Rawe.  849 

92.  Evidence  of  perambulations  of  a 
manor,  made  within  living  memory, 
is  admissible  upon  a  question  of 
title  to  land,  although  neither  the 
party  against  whom  it  is  offered, 
nor  any  person  in  privity  with  him, 
was  present  at  the  perambulations. 

Ibid. 

#2,  But  such  evidence  is  entitled  to 
very  Uttle  weight,  Ibid. 

VIII.  Upon  particular  Issues. 

And  see  Defamation,  4. 
Et  vide  suprd. 

29,  Plea — set-off  upon  the  plaintiff's 
promissory  note,  payable  to  the 
order  of  A.  and  indorsed  to  the 
defendant  by  the  administrator  of 
A.  Replication— that  the  cause 
of  set-off  did  not  accrue  to  the  de- 
fendant within  six  years.  The 
nulring  of  the  note,  the  grant  of 
aAafcuatration,  and  the  indorse- 
t,  are  admitted ;  and  the  de- 
has  merely  to  shew  an 
acknowledgment  within  six  years. 
Os*  ▼.  Capron.  863 

vol.  in. 


24.  In  debt  for  not  setting  out  tithes, 
it  is  competent  to  the  plaintiff  to 
give  evidence  of  the  perception  of 
the  tithes  of  the  lands  in  question, 
by  parties  not  shewn  to  be  in  pri- 
vity of  estate  with  the  plaintiff,  and 
to  produce  leases  of  the  tithes 
granted  by  those  persons  to  former 
occupiers  of  the  defendant's  land. 
Bayley  v.  Drever  and  others*      885 

25.  In  an  action  against  five  defend- 
ants, as  churchwardens  and  over- 
seers, for  goods  furnished  to  the 
poor  by  their  joint  orders,  it  is  suf- 
ficient for  the  plaintiff  to  prove 
that  they  all  acted  as  churchwar- 
dens and  overseers,  and  signed 
orders  for  the  delivery  of  the  arti- 
cles furnished,  although  one  of 
them  be  only  an  assistant  overseer. 
Kir  by  v  Bannister  and  others.  J 19 

26.  In  an  ejectment  brought  by  a 
person  claiming  under  a  post-nup- 
tial settlement  against  a  subsequent 
purchaser  from  the  husband,  decla- 
rations by  the  husband  that  he  had 
received  a  valuable  consideration 
from  the  purchaser,  are  not  admis- 
sible in  evidence.  Doe  d.  Sweet- 
land  and  Hill  v.  Webber.  586 

IX.  Onus  proband*. 
See  Bankrupt,  4. 

X.  Effect  of  Evidence. 
Et  vide  supra, 

27.  Proof  that  A.  and  B.  were  mar- 
ried in  the  parish  of  Dale,  and  that 
their  children,  C,  D,9  E.  and  F., 
were  baptized  there,  is  not  evidence 
from  which  the  justices  are  bound 
to  infer  that  E.  was  born  there. 
Rex  v.  Inhabitants  of  Lubbcnham. 

97 

XI.  Rejection  of  Evidence. 

28.  Where  evidence  is  rejected,  which 
is  tendered  for  one  purpose  in 
respect  of  which  it  is  inadmissible, 
but  which  is  admissible  in  another 
view  of  the  case  not  alluded  to  at  the 
trial,  the  Court  will  not  grant  a 
new  trial  as  upon  an  improper  re- 

3r 
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.  jeotion  «f  evidence.    Rex  ▼.  Grant 
eaWscfcr*.  106 

EXCESSIVE  DISTRESS. 

&eRATE,  11. 

,  EXCHEQUER  CHAMBER. 

1 ; '  The  Court  of  Exchequer  Chamber 
'■   has  jvrisdiction,  under  11  Geo.  4, 

"  «t  1  JPttf.  4,  e.  70,  s.  8,  to  cor- 
*-  u/ct  errors  in  judgments  of  the 

"  K:  B.  ki  ertminsd  matters.  Wright 
V.  The  King,  (in  error.)  892 

EXECUTOR. 
And1  see  Assets— Evtobxcb,  28 — 

.     $tffttM0FS~>P&ACTICB,  VII. 

I.  Liability  for  Expenses  of  Funeral. 

1 .  An  executor,  who  gives  no  orders, 
is  liable  only  to  the  extent  of  the 
expenses  of  a  funeral  suitable  to 
the  rank  and  circumstances  of  the 
testator.     Brice  v.  Wilson.       512 

2.  And  it  seems  that  he  is  not  liable 
at  all,  where  the  funeral  is  ordered 
by,  and  on  the  credit  of,  another 
person.  Ibid. 

A  widow  ordered  an  extravagant 
funeral  without  the  knowledge  of 
the  executor,  who,  however,  was 
present  at  the  funeral,  and  did  not 
object  to  it  as  extravagant.  The 
undertaker  in  his  bill  charged  the 
widow,  but  subsequently  applied 
for  payment  to  the  executor,  who 
promised  to  pay.  An  action  was 
brought  against  the  executor  in 
Jiig  own  right,  in  which  he  suffered 
judgment  by  default.  Held,  that 
the  defendant  was  liable  to  the 
whole  amount  of  the  reasonable 
charges  for  the  funeral  as  ordered 
by  the  widow.  Ibid. 

IT.  Liability  to  pay  Costs. 

4.  The  33d  section  of  3  fc  4  Will.  4, 
..  c.  43,  as.  to  payment  of  costs  by 

executors  and  administrators,  in 
.  ,4QtJ0o«  brought  by  them,  was  held, 

.dwwtitnteLiUledak,  J.,  to  apply 


I 


to  actions  triad  after  die  pasting 
of  die  act,  whether  commenced 
before  or  not;  although  the  eause 
had  been  made  a  reftmnet  before 
the  passing  of  the  act."  Freeman 
and  others,  Emmtats  Ac.  v.  Mayes. 

m 

Hf  •  wJt  wan  loot*  . 

5.  An  executor  de  aqntor^ta  whom 
administration  u  suhaeqaeetly 
granted,  may  repudiate  an  agree- 
ment made  by  him  0&  surrender 
a  term  for  yearo  vested  in  the.  in- 
testate.    Doe  d.  Hornby  v.  Glenn. 

857 
IV.  Assent  id  legacy. 

6.  Where  A.$  Oat  legate*  of  a  tern, 
enters  and  occupies  for  a  short 
time,  and  thai  sjtuss  the  possession, 
it  is  a  question  for  tha  jary*  whe- 
ther the  executors  have^  or  hare 
not  assented  to  the  legacy  j  sad  if 
a  party  contract  wftto  A*  for  an 
underlease,  it  may  be  left  te  the 
jury  to  say,  whet&er  Abe  cataract 
was  made  with  ^  in  his  own  right, 
or  as  agent  to  the  emcators. 
Richardson  v.  Gifford.  325 

EXTENT,  »0,  n. 

EXTRA  COSTS. 
See  Justices,  6, 

FEIGNED  ISSUE. 
See  Evidxvck,  7,  8, 12. 

FELONY. 

And  see  Error,  8 — Justices,  1.— 
Malicious  Arrest. 

I.  Arrest* 

1.  A  private  parson  essmot  appre- 
hend another,  upon  a  suspteian  of 
felony,  for  the  purpose  of  takiag 
him  to  the  place  where-  the,  theft 
was  committed,  in  ort^r  ty  jacer- 
tain  whether  be,  was  .&*  .•$*£ 
Hallv.  Booth.       .,.  .     ., ..,,,316 


IKBEX. 


»27 


FIAT. 

See  Practice,  5. 

FIERI  FACIAS. 
See  Distress,  £. 

FINAL  JUDGMENT. 

1.  Where  costs  are  taxed  upon  a 
judgment,  such  taxation  is  to  be 
considered  as  the  period  at  which 
final  judgment  is  pronounced, 
sembte.    fk&ter  v.  SlaSe.  717 

FINAL  PORT. 
See  Insurance. 

FINE. 

1.  The  Court  refused  to  set  aside  an 
award,  on  the  ground  that  the  de- 
cision of  the  arbitrator  purported 
to  be  founded  upon  a  title  derived 
through  a  fine  with  proclamations, 
where  die  first  proclamation  had 
been  made  before  the  engrossment 
of  the  fine.  Doe  d.  Fleming  v. 
Ford.  813 

FORBEARANCE. 
See  Assumpsit,  1 . 

FORCIBLE  DETAINER. 

See  Conviction. 

FREEHOLD. 

See  Ejectment,  1. 

FRAUD. 

And  tee  Bankrupt,  2,  4 — Beer,  1 — 

Bills  and  Notes,  4,  6,   7,  8 — 

.  Insolvent    Debtor,    3  —  New 

f,  If  af  vendee,  after  discovering  the 

'!  ,:We  to  be  fraudulent,  deals  with 

'"fee  property  as  his  own,  he  cannot 

■  '"recover  the  purchase-money,  upon 

' f  subsequently  detecting  furtheY  cir- 


cumstances  of  the  same  fraud. 
Campbell  v.  Flecmmg  and  James. 

834 
2.  Whether  a  post-nuptial  settlement 
made  by  a  husband,  at  the  instance 
of  the  friends  of  the  wife,  who  at 
the  time  of  her  marriage  had  been 
entitled  to  legacies  then  in  the  hands 
of  executors,  and  one  of  which 
continued  to  be  so  at  the  time  of 
the  settlement,  is  a  fraudulent  con- 
veyance within  27  EUx.  c  6,  so 
as  to  be  void  as  against  creditors 
and  purchasers  for  value,  queere. 
Doe  d.  Sweetland  v.  Webber.     586 

FRAUDS,  STATUTE  OF. 
And  tee  Vendor  and  Pvbcnaser. 

I.  Parol  Demise.  {Sect.  1.) 
See  Lease,  £. 

II.  Special  Promise  to  answer  for 
another's  Default.  (Sect.  4.) 

And  see  Guarantee,  1. 

1.  u  As  you  have  a  elaim  on  my 
brother  for  51. 17 s.  9d.  for  boots 
and  shoes,  I  hereby  undertake  to 
pay  the  amount  within  six  weeks 
From  this  date,  14th  January,  1833." 
Held,  that  no  action  lies  on  this 
undertaking,  inasmuch  as  no  con- 
sideration appears  upon  the  lace 
of  the  instrument  James  v.  Wil- 
liams. 196 

2.  "  You  will  be  so  good  as  to  with- 
draw the  promissory  note,  and  I 
will  see  you  at  Christmas,  when 
you  shall  receive  from  me  the 
amount  together  with  die  memo- 
randum of  my  son's,— making  in 
the  whole  45/."  Held,  in  an  action 
on  this  guarantee,  first,  that  the 
memorandum  referred  to  need  not 
be  produced ; — Shortrede  v.  Cheek. 

866 

3.  Secondly,  that  a  sufficient  consi- 
deration appeared  upon  the  face 
of  the  guarantee ;—      ''"'"    Ibid. 

4.  Thirdly,  that  the  phiiititPwms  en- 
titled to  recover  for  the  whole  45  J. 

3r2 


apart  pre4iiein%'«prbtnUtwrynote, 
made  by  the,  (defendant's,  toa,4bt 
the  payment  of  351.,  and  proving 
that  he  had  withdrawn  it,  there 
being  no  -ewdwee.  oC  any  other 
nofe,  drawn  by  ejther  the  defend- 
ant or  his  soil)  having  been  at  the 
time  of  writing  the  letter,  in  the 
possession  of  we  plaintiff.        8G6 

FRAUDULENT  ASSIGNMENT. 

"See  Bakkrupt. 


FRAUDULENT  CONVEY- 

/inAlieB.  ■'.  - 
See  Evidbkcbj  *G~F*aud,  2, 


FREE  WARREN. 

1.  Free  warren  cannot  be  parcel  of 
amaafln  :  Morris  vt  Dime*.     671 

I.  Free  wexren,  therefore,  will  not 

.  P8**  ty  a  grant  of  n  manor,  with- 
out the  appurtenances;  though  it 

.   be  held  with  the  manor.  Ibid. 

S,  Free'  warren  can  appertain  to  a 
manor  only  by  prescription.    Ibid, 

4,  Free  warren  in  gross,  of  which  a 
grantor  is  seised,  will  not  pass  by 
a,  grant  of  a  manor  and  the  appur- 
tenances. Ibid. 

5. "TJor  hyagrant  of  a  manor, and 
all  right  of  nsliing,  fowling,  hawk 
iog,  hunting,  ai\d  shooting,  royal- 
.  tics,  franchises,  hereditaments,  and 
appurtenances,  belonging  to  or  in 
anywise  appertaining  to  the  manor, 
or  such  as  we're  in  and  by  the  deed 
of  grant  or  letters- patent  granted 
and  assured  by  the  crown  as  ap- 
jpartenant  to  the  manor  or  lordship, 

,  pr  any  part  thereof.  Jbiil. 


i.n.:  FUNERAL  EXPBNSES. 

l!';Aii  eitectiibf,  whogtves  no  orders, 
■■U/ liwbte''-drily  t'o  the  extent  of  the 
'  'e'rfpe^taHw  of  a  funeral  siijtaJble'  to 


the  rank  anddicidmtancct  of 

x, ,  AM  it,  mm  ■  timhH  **<  m  ft 

Mt  *H,  wb«p.the  fowrcalii.ordt 
-fey  and  on  the  credit  of  anoi 
person. 


W."' 


gi: 

See  Bills  axd  Notes,  1. 

,  :lGOQOS.J./l  ,..-.  ,. 
I.  Chntgatf  frf+erty  m. 

.       ,,    StetHKn..  I     :■,:.,.  I     ■ 

-    n  etasWatttt-/.' '; 
.'■  grant;  "■"■- ;;;" 

BeeCaFJBa^'iK^WiKVi- 
Licexxe,  H, ,    ,.    „-,|    .|„,  ,  ,_..„ 
GabwiN&'/fiOBN.'i'-V 

guabaWtkr','  /, 

And  tee  ErtMtlttXl'  ■'■"■ 

1.  Where  a  conuact,  by  .which:  J. 
guaranteed  to  £,  the  ,aroount«f  * 
debt  to  be  oonLracted.iwth  S,.by 
C,  was  described  in.  pleading  m  a 
promise  to  pay  the  debt, to, he  w 
contracted,  the  Court  sanctioned 
an  amendment,  yMdettdj  ;af,. nisi 
prius,  by  substituting  "  guarantee" 
for  "  pay."    HmSmy't:  BOa. 

438 

2.  "  As  you  have  a,  claim  on  my 
brother  for  51.  17*.  9d.  fo^  bqots 
and  shoes,  I  hereby  undertake  to 
pay  the  amount  within  six  weeks 
from  this  date,  1 4th  January,  1 833." 
H*M,thrft  no  action  lies  W  tMi 
undertaking,  wMMMeh'ti  no  «aiJ 
sideration  appears  upon  the  face 
of  thai  ituttranmttt  i  wm*X.  Mi- 
liums. .     ,      ,       196 


Jill  'in  *■>■><  nii-nHAM.J. in!  ilnni  -.ill 
K'JVcettt&i'bFtb&i&ie  dfcWfl,'  is 

;'Mlteft(S'rf,!t«li'Mi'«t!ftr1tietitid 
ll"Mii«,ii-iWMy!  "&dA4*.-JW*rr. 

\5 "-*  ,IW"  ■"" "" ':::  *» 

HERIOTS. 


HIGHWAY. 
And  tee  Plea  fit  ntf,'  S^Turn  pike, 

1.  Under  134S**.'  8, ■•«£  78,  (the  ge- 
nerul  highway,  a  cO,  a  .way-warden 
may  charge  ii  his  account,  law 
expenses  inrtiWrf  hi  Mie discharge 
of  his  duty,  though  not  incurred 
on  the  occasfoaa  specified  in  the 
65th  section  of  the  act.     R<x  v. 

"itfnriW  'Voider' and/other*.        826 

2.  taw'e^*er(ses  meafred  in  resist- 
ing a  rule  for  a  certiorari  to  re- 
move the  allowance  by  a  justice, 
of  theAtWW»tsli>f  IpHirasding  way- 
wardens.w^x^enses  which  a  way- 
warden may  insert  in  his  account, 
and  which  the  justices  may  allow, 
if  they  ttiicUt  tft^fcr.  '  Ibid. 

3.  AllexpewimPtydJd'l  incurred  by 
a  way-warden,  in  the  execution  of 

\  tKetffeWcitrnjtosedwponhimhythe 
i-  teghWay'ac^lmaVbet'ittoenied  in 
vhir  aeeouite.'aWd'  may  be  allowed 
ii  or^dfsWubwed  -by  tfa*  ■  justices,  in 
'■^beir'-discVdtioili  *'• 


[,,, 


Ibid. 


■  y'HmiiW'ANiySErlYlCE.1 

,'  iw     .HORSE.      .     - 

Sri  CosTKAdT.'o^IliiiiirtTB*. 


stew  HUnkkubt.,15,,6,,7— .G««»»e»(- 

ClftH,  ltr-Gort*S**<OT,*TrN<Bt<.U.ENCE 


-^HUNOftflFORf)"  MARKET.' 
1       Set  Compensation,  i;'1""1 


,.,..,.  ■/„..4»D¥]M»H,.V-,1[ilo.,i, 

a,t-/-<ii  r  .•.^rjafWiti-u<i/>»r-»ti 
■.■....(■  ■  .s-^i.il'!',  l»:i(  .il  null 
■■■'■■  INDICTlttBNT.'  J!"'"1 
'  See  Cos**,  a^Ppifiitf  fijtytfiS 

■  '  INFANT.'  "m****"" 

I.    Wkere  bound.  See  157,  n. 

INFERIOR '(^OtjllT. 

See  Costs,  6 — Error,  1,  2,  3,  ,4,  6 — 

New  Trial. 

.-■>  ■'■■•-.  i  r/M  j(!'J/.:i'i 
INFORMATION. 
S»pJBsnQBi»jfeLv;j  tit. 

INHABITANCY. 

..    ,    -.:  ■    -j  ,■,■:■-«  9<>ll  .1 

INN  OF  CHANCERS  ' 
1.  A  mandamus  ■!.-,-  not  lie  to  coin- 
'  pel  apafty,'who  has  been  elected 
principal  of  an  Inn  of  Clianccrv, 
to  attend  before  the  Benchers'  of 
the  Inn  of  Court  to  which  such 
Inn  of  Chancery  is  attached,,  for 
the  purpose  of  enabling  such 
Benchers  to  decide  upon  the  va- 
lidity of  his  election,— unless  it  be 
shown  that  the  Benchers  of  such 
Inn  of  Court  bav  on  some  former 
occasion  exercised  ■■.:.,.■■  ,:i  ,  . 
tion  m  invttUth  /■'■.'.., ■',■'<■ 
one  $c,  "■'■'' ',  '  184 

iNNK]Erti,p||,':^';';,i';: 

1,  AH  on  a  farr-doy.'WHring  "W'-an 
i  irm  kept  by  fl.  with  li  hrtweahdgig, 
'  orders  B.'b  servant! tdtmt  Bifrhbrse 
into  the  stable,  but  gives  no  spe- 
cial direction  as  to  the  gig.  The 
horae|ifl/pitj4(tol*bil^(abJH  and 

es, in  then 


«p" 


>ut  carnages  on  fair  ttuys. 


The  gig  is  stolen.  B.  is  answer-  I 
■bit  for  tbe  loss.  Jones  t.  Tybr. 
576 
2.  Where  *  guest  arrives  at  an  inn  | 
with  a  hone  and  gig,  and  gives 
directions  to  the  ostler  to  take  his 
hone  in,  but  says  nothing  about 
the  gig,  a  promise  to  take  the  gig 
into  the  inn  may  be  implied.   Ibid. 

INSOLVENT  DEBTOR. 

Jwd  set  OUTLAWKY. 

I.  What  pawn  to  the  Assignee. 
1.  Upon  the  assignment  of  a  simple 
contract  debt,  the  assignor  must 
be  considered  at  having  the  order 
and  disposition  of  the  debt  with 
the  consent  of  the  true  owner,  until 
the  debtor  has  notice  of  the  assign- 
ment.    Buck  v.  Lee.  580 


»  of  Assignee. 

2.  The  sequestration  given  to  the 
assignee  of  a  beneficed  clergy- 
manbysect,  97  of  7  Geo.  +.  c.57, 
and  tot  the  granting  of  which  the 
order  of  adjudication  is  to  be  a 
sufficient  warrant,  does  not  relate 
back  to  the  time  of  die  assignment 
to  the  provisional  assignee,  so  as 
to  entitle  such  assignee  to  be  satis 
fied  before  judgment  creditors  who 
have  obtained  sequestrations  it 
interim.  Bishop  v.  Hatch— Chnter 
T.  Same.  40! 

And  see  Practice,  2. 
III.  Voluntary  Preference. 

3.  Semble,  that  the  33d  sect,  of  ; 
Geo.  4,  c.  57,  as  to  voluntary  pre- 
ferences, does  not  render  a  judg- 
ment void  as  against  the  creditors, 
nnless  obtained  by  collusion  witli 
the  insolvent.    Thorpe  v.  Eyre.  ~  1 1 

INSURANCE. 
I.  Insurable  Interest. 
1.  The  profits  of  a  business  are  in- 
surable ;  but  they  must  be  insured 
qwi  profits.     In  the  matter  of  arbi- 


tration hetmtett  tf*  Swn  Fbt,  Qfa 
Company  amd  Wright.  619 

II.  Subject- matter ;  how  described. 

t.  A  party  cannot,  tinder  an  insur- 
ance of  his  interest  in  the  Ship 
Inn  and  Office*,  recover  compen- 
sation for  the  loss  of  his  business 
as  an  innkeeper,  in  the  interval 
between  the  fire  and  the  rebuild- 
ing. Ibid. 
III.   Warrant]. 

S.  A  warranty  ta  sail  on  or  before  a 
particular  day,  hi  not  eossplies 
with  by  leaving  the  harbour  on 
that  day  without  having  a  mifflewm 


125 


and  ready  ta  sail.     Graham, 

cutrix,  ▼.  Barns. 


IV.  DsmUiom  of  Risk. 

4.  Upon  an  insurance  frota  England 
to  Barbadoes,  and  all  orfcnyof  the 
West  India  eolasjriaa,  to  continue 
until  the  ship  shall  bo  armed  at 
her  final  port  of  discharge,  the 
voyage  terrnmeies  on  she  discharge 
of  the  outward  cargo  at  any  of  the 
colonies.  Moan  and  Mother  v. 
Taylor.  40fi 

5.  The  cargo  having  been  landed  at 
Barbadoes,  except  eosis  and  bnVks 
brought  from  England,  aarstwg  ss 
ballast,  (though  of  greater  weight 
than  was  requisite  tor  that  par- 
pose,)  but  used  in  the  West  Indies 
also  as  merchandise,  the  sMp  is 
lost  in  Barbadoes  while  about  to 
proceed  to  another  colony  with 
the  bricks  and  coals,  and.  with 
other  articles  loaded  at  Barbadoes. 
It  is  a  question  for  tbe  jury — whe- 
ther, notwithstanding  the  remain- 
ing on  board  of  the  coals  and  bricks, 
the  outward  cargo  had  not  been 
substantially  discharged  before  tbe 
loss  occurred.  IM. 

INTEREST. 
See  IinvnMVtt,  1. 


INDEX. 


m 


INTBREST,  PAYMENT  OF. 

See  OterSkem,  4;  "' •'" 


i    .-  ii 


„  JRftEGULARlTY. 
■••'"      rSae  New  Thul,  2. 


■ 


i    /     ■ . 


:   ISSUE. 
See  Evidinc*,  7,  8, 12. 


JUDGMENT: 

£efe  Ex*c**oh,  ^--Practice,  1, 2, 3, 
G^Insolvbkt  Debtor,  a. 


i  ii 


,    '   i'    I 


«   '      » 


; ,  Jt?ii0W£Kt  CflEDlf  OR. 

^Ser  IvM>fi¥BHT  Debtor,  &•«- 
A       ■•■    Practice,  1. 


v   JUDGE. 
J.  At  Chambers* 

-•■      &6  Am£MX>MBXT,  1,  2,  3— • 

P&actigk,  5. 

.,.■■■     .    . 
■  •  ,j  -&*  Amendment,  £,  6. 

"'    !'       III  Judges' Notes. 

2*i.  An  affidavit  to  contradict  the 
;,.  statement  of  a  judge  as  to  what 
~  i  ooQiiqred  at  ,the  trial  before  him,  is 
■-.  inadmissible.    Rex  v.  Grant.   106 


•  •'.■  • 
■  i 


JURISDICTION  OF  COURT. 

See,  Amendment — Attorney — 
Practice. 

1.  The  Court  in  banco  will  not  con- 
trol the  discretion  of  a  judge  at 
hub  pvius  at  to  directing  amend- 
ments of  the  record.    Doe  d.  Poole 

•  v.  Errington.  646 


»  ■  ■ « 


JURY. 

See  Certiorari. 

JUSiXEWU. 

.  $€c  Trover,  4. 


JUSTICES,  .,,, 

And  see  CoHVicn©*-HHre*t*A*— - 

Malicious    Arrest  —  Rate  — 
Warrant  or  Commitment.  // 


\    !  i  ■ i«  *  i 


I.  Jurisdiction*. 

1.  A.  is  charged  with  a  felony  beAre 
three  magistrates,  woo*  upon  hear- 
ing evidence,  admit  hmijftoobail ; 
and  afterwards,  upon  additional 
evidence,  commit  inm  t&gppL  A. 
is  not  entitled  to  a  haDeas  corpus 
to  be  discharged  out  W*  custody. 
Ex  parte  Allen.         .-,  »  ^',  i;    :35 

II.  IA*%r,!  ,!"',l,!l  ' 
ft.  A  dispute  having  arisen  .concern- 
ing goods  deposiie4 ;bgf,  <«,*#*.£. 
as  a  secure  .*,,ol^i#m£., 
a  police  magistrate*  a^fS^anmons 
requiring  A.  s.  appeajpnce^pfl  a 
day  named. — Upon  the  appearance 
before  C,  B.  make*  Wh  to  a 
written  information  that  he  Jkepeves 
the  goods  to  have  been  illegally 
pawned  or  disposed  of  by  A*rrC. 
gives  to  the  parties  a  further  day ; 
at  which,  after  evidence  being.gone 
into,  C.  commits  A*  for  2c*6*ami- 
nation,  on  a  charge  of  suspicion  of 
having  unlawfully  disposed  of  (the 
goods  of  B.:  Held,  tlit  the  charge 
was  not  so  made  $»  Uk  ,gifa;the 
magistrate  jurisdiction  jovex.fthe 
matter  under  tho  Wb  seotiw  of 
the  Pawnbrokers'  Act.  ($&,&,  40 
Geo.  3,  c.  99).    fate  y.  Chambers. 

523 

3.  Whether,  in  a  case  upon  this  sta- 
tute, properly  brought  before  a 
magistrate,  the  party  mayi  tie, Wm- 
nutted  for  re-examinatioii,  Q^cere. 

4.  The  Court  will  nojt  ,issue a;  man- 
damus to  magistrates  fq  Jft  ^act 
subjecting  them  to  an  action  of 
which  the  eyqntt  may,  be  doubtful. 
Rex  v.  The  Justices  of  Bucking- 
hamshire. *••*     J  08 

in.poub%  etof'l,,T  • r 

5.  The  dwkle,ft>ffe  giyflMq  JWfgis- 


trates  hfSXfMWb  AS  ■■  *.  «re 
those  costs  ordy  yfuloJ]  are  reco- 
verable in  the  ordinary  course  of 
Ian,  doubled.  Thomat  v.  Saundtri. 
..:■!'.''■  572 

6.  Therefore,  where,  in  f*aw  impri- 
sonment  against  magistrates,  within 
21  Jac.  1,  the  plaintiff"  obtains  an 
ordei HWil  changing  the  T«hie  for 
the  purpose  of  securing  an  impar- 
tial trial,  in  wliicb  order  he  undcr- 
'taffes'lo  pay  to  the  defendants  all 
the'  exlra  castt  necessarily  occa- 
sioned by  such  cause  being  tried 
in  tTie  county  where  the  iri;tl  was 
ordered  to  fie  had,  the  defendants 
are  not  entitled  to  have  such  extra 
costs  doubled.  Ibid. 

^ad'frVQfrinT^!  Sk^dW-S  fecial 

.^..CaM-.  -i  . 
'■  iuTrtetA9tt«  W*U  not  gtant  a  hujii- 
f  WHMP  flirowandjajg  mm  justices  in 
,*S»lun*s  toitvy  an  appeal  diamiaaed 
lifof  wajjt,  of  notice  of  trial,  warn 
<Ane.  sessions  have  granted  a  case 
.upon,  the  question — whether  the 
.  appeal  bad  been  rightly  dismissed 
■-T- which  case  baa  been  abandoned 
by  the  party  applying  for  the 
mandamus.  RexwJuitketofthc 
jfttt  fiitlfug  of  Yorktiire.         757 

MOLQKD  AND  TENANT. 

Sft  'AnfllTriAKEST,  C — Defamation, 
tj~^HB-r»rr^L~-LEASE — Nl'ISANCE 
-MJvBftENVE*. 

LEASE. 
And  ite  EsTorpti — Settlement,  IV. 
.    H-'X'tPtet  amouaU  to. 

1.  A  ntnwrinduni  of  an  agreement 
M  let,  which  contains  words  of 
present  Remise,  and  sufficiently 
ascertains  the  terma  of  the  intend' 
ed  Waisay,  will  operate  as  a  pre- 
Mt)t  demise,  although  it  provides 
for,  HftAioWflpatatioo  of  a  future 
lea«.     Warmon  v.  PaithfuL       137 

2.  If,  under  a  parol  demise  for  more 


4asttrsfc«.$e«tfs«void  .bvana  ta- 
!tarn/p^fassnV,:-*aie  .bsses>)*sUen 
.assI  bet»m*»  eenoas  &wm.iyear|to 
■  iftKfobe  in bosanAssyisaiiiinh  ttnMsM 

!'«o«*SM»w,-rtiaMiwA.^'wa«*teasd 


3.  Where  AL4  the. 


.       .,-7   ..,.,.;.   -....  ^.wr  "iBsU 

<tf«>atnV 
v  sl-sktrt 
then  Qjoi'te  the>~pc*sesek»i, 
it  is  a  jqunafion  ferine  sery*  wht 
thcr :  thfli  *3iacuD^  haver  ic*;t*K 

Oil. 


etndeiieaatv  tensers  *«* -daft  Mfae 
>ury  to  aa^  whether  <bo  oettset 
was  made  with  ^fJ in i his  earn  iifbt, 
'  or  as  agent  to  the  executors;  AW. 

II. 
■£ni 

III.  ^*f^e#'^T^.'fce#'*W('. 
4.  ^„  having  mortgagee}-**  Bo-sV- 
mises  to  C,  reserving  a, power  of 
re-entry,  and  afhsrWaMs  rdoTtgign 
to  D.  all  bis  enseraat.  ■:  6',  may Set 
up  the  title  of'  D.  as  an  answer  to 
an  ejectment  brbogfit  by  A.  under 
the.  clause  £e>  re-entry,  ft*  a1. 
Mmrriait  r.  Edxordr.  19B 

LEGACY. 

LETTER.  ' 
See  EviDSMcn,  J3,  14. 

LEVARI  FACIAS. 

Sre  Annuity — Sbo.be sntaxje*.  ■ 

LIBEL. 

See  Criminal  Information  — 

Defamation. 

LICENCE. 

I.   What  ihoU  amount  to  a  Lictxct. 
1.  A.,  the  side  of  whose  house  joined 


Jlsilawd,  tarrote  to  B.  m  fellows: 
^'hBtfant-t&c  ixtttont  of  paint  is 
i.:p«>an;.tbe  Mia  wally  we  with,  to 
-iplto  a  iwandw*  ■»  it,  and  our 
,.iwerIboen.wy,k  cm  be  mashed  off 

-'Ki«re,.n«dy  wttbyout  permission 

^to\plac&  the  necessary  ladder,  Ac. 
■  The  motive  for  doing  this,  is,  that 
,>J<sbauH.gfti»*itiore  cheerful  view 
i  Tofl-the  MMw»>  and  'pwaing  ob- 
.ijecisv'^  .Axteplied.iH.Vcm  are  wel- 
-iinaento  plats:  ei  'ladder,  in  my 

.mwinuWJ.  H*jd;>that  chis did  sot 
lataount  to»ilio«ot  hyfl.to  A.  to 

■  epwlawiiidiwr  in-  the  side  of  v*.'s 

>J»«sejiandeh«re&r«  that  A  might 
j  «batnxt-tbe  window  by  an  erection 

idB'hii«wB,JBnd.t  Bridge*  r.  Kan- 
.■utaniiKsi-.-/ .  ■■=>■  -■■       .. .      891 


Ui  Horn  treated. 
%.  Whether  rook  a  right  can  fee  con- 
veyed by  parol  licence,  or  whether 
it%'to''teiiernen't  which  lie*  in 
0NHt)  f»arK.r.i::<--  Hid. 

3;  'Whether  a  parotacedco  to  have 
-  «he  light  and  «ir  >eome  ■nobatract- 
■  ednn-oBD  A.'*  land  to  a  window  to 
be. opened,  in:  fl.'s  house,  which  ad- 
^joins  A.'t  land,  can-  be  revoked 
after  the  window  has  been  opened. 
quart.  '/'•■!    ...  .  Ibid. 

LIGHT  ANli  AIR. 

^IMITATION. 

I.  Of  Action. 

Set  Enclo5{jbe'-  Evidence,  S3  — 
OvaaalBBM,  4,  5 --Pleadiits,  S — 
TaovBS— Witness,  4. 

II.  Of  ittate. 

"See  BaKEtDPT,  3, 

LOCAL  ACT- 

3«  COMPENSATION — SxaTUTB— 

'■'  '■'TutitrtKK^V«»t*i';        :: 


MAGISTRATES 

'     SeeJoarfcii'.'   ' 


MALICE. 

AW  Tfauunaar.'*'" ,r!  r  '■' 

MALICIOUS  AJRRBfi'r.i, . 

I.  £*&««. 

1.  In  an  action  for  a  malicious  arrest 
on  a  charge  of  felony,  it  is  not  ne- 
cessary for  the  plaintiff  to  give  in 
evidence  the  whole  of  die  proceed- 
ings before  the  magistrates.  Biggs 
j.Ctay,  m 

.l,..l<iiK.h  zii'y> 

.MAWAM,HS.V, 

And  ttt  Cap.TiWKrT^iiJCfl* * -\. 
I.   Where*' lie*. 

1.  The  Coort  will  hot  grtr«  a  ■•man- 
damus to  churchwardens  to'fibupd 
them  to  assemble  the  uaiMftlheft, 
for  the  purpose  oF  taking'1  a  poll 
upon  a  motion  to' do  tmU&giU  Brt, 
which  bad  been  carried  by  a -show 
of  hands  at  a  vestry  meeting.  Rex 
t.  Tke  Ckurekwardent  of"  AY;  Sam- 
our'i,So*ttwark.  '','■   &T8 

2.  The  adjudication  of  the;' qttar  tier 
sessions,  upon  an  appeal  -rehrtutg 
to  an  act  done  in  pursuance  of  a 
local  turnpike  aot,  it^aljwtMt  a 
mandamus  will  not  |ia ,  to  rflaaire  ? 
that  court  to  re-hear  «*ci)(  ftflpea). 
Kex  v.  Tke  Justice*.  tf.jHWat 
Riding  of  Yorkshire.  86 

.->    l.E 

II.  Return.      .    , .    .    , 


8.  Upon  an  i 


luffici 


t  return  t 


mandamus,  the  Court  will  not,  at 
the  request  of  the  defeodaMj  m-  F 
stead  of  awarding  g  sjgteriptory 
mandamus,  direct  the  proNteutnt 
to  demur  to  the 'rttwrW'i'itM'V. 

4.  8emMe,th«attrdee«IWtlcdntarit>t. 

Mdemtfn'  >■*  *  .'-ww*      iMfli 

:         ...  .  >■    -xmrili  iyiwj  r.  isbliu  .11     ' 
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INBBX. 


MANOR. 

See  CopraoxD^EYimufCE,  21 — 
Free  Warren. 


MARRIAGE. 

See  Conspiracy,  1,  2,  3 — 
Evidence,  27. 

MASTER  AND  SERVANT. 
Stc  Settulmext,  111. 

MEDICINE. 
I.  Physician. 

1.  A  person  created  a  doctor  of  me- 
dknne  by  a  Scotch  university,  can- 
not practise  at  a  physician  in  Eng- 
land, unless  licensed  by  the  College 
of  Physicians.    Colons  v.  Carnegie. 

703 

%*  Mom  especially  where  the  degree 
■i  granted  without  residence.  Ibid* 

8.  A  person,  berag  previously  a 
stranger  to  the  puce,  goes  to  a 
town  which  is  the  seat  ofa  univer- 
sity, and  is  told  that  a  certain 
building  is  the  College,  that  a  cer- 
tain person  whom  he  sees  in  it  is 
the  librarian;  and  this  person 
shews  him  a  seal  in  his  custody, 
which  he  states  to  be  the  seal  of  the 
ilmverstty,  and  produces  a  book, 
which  ke  state*  to  be  the  book  of 
acts  (statute  book)  of  the  Univer- 
sity; and  such  person  compares 
stich  seal  with  the  seal  upon  a 
diploma,  the  genuineness  of  which 
is  in  question,  and  makes  a  copy 
(which  is  duly  examined)  from 
such  book  of  acts  of  an  entry  of 
an  act  conferring  the  degree  of 
M.  D. :  Held,  that  the  diploma  is 
sufficiently  auiheiitieated,  and  the 
act  conferring  the  degree  properly 
pfswed.  Ibid. 

4u  I*  an  action  of  slander,  ihr  words, 
spoken  of  the  plaintiff  as  a  physi- 
cian, which  impart  a  denial  that  he 
is  duly  qualified  to  practise  as  a 


physician, 


meat  in  the  declaration,  sieging 
that  she  plaintiff  Jtad.c*srcised  the 
professaoa  of  and  was  a  nbyskun, 
and  show  mat  amrj  that  he  prac- 
tised as  a  amymrsaii,  tmt  aim;  *at 
he  practised  faa/it%.         '      7M 


lUUtUL-MAX. 


ta\ 


.■I,  • 


MINOR. 

1.  A.  having  accepted  a  bffl  of  ei- 
cfcangednjing  lua  tamnriry,  whea  of 
age  A.  directs  B.  to  pay  dstammnt 
out  of  funds  in  ff.'s  bands.  Tau 
contract  need  not  be  declared  on 
specially.     Hunt  v.  Massey.  ,  109 

MISDfiMAUNQB. 


MISJOINDER. 
See  EjacTHaJrr. 


MORTGAGE. 

And  see  Trover,  1. 

1.  A.,  having  mortgaged  to  Bn  de- 
mises to  C. ,  reaerrinsj  a  power  of  re- 
entry, and  afterwards  mortgages  to 
D.  all  his  interest.  C.  may  set  up 
the  title  of  D.  as  an  answer  to  an 
ejectment  brought  by  A.  under  the 
clause  for  re-entry.  Dot  d.  Mar- 
riott v.  Edwards  and  others.       193 


NEGLIGENCE. 

And  see  Bills  and  Notes. 

1.  An  action  Ties  against  a  party  who, 
by  carelessness  or  negligence  in 
excavating  his  own  grounds,  either 
causes  or  accelerates  the  fall  of  an 
adjoining  house,     Soda*  *V Hob*. 

739 


I  N  D  G  X. 


9te 


NEW  ASSIGNMENT. 

See  Arbitrament — Pleading. 

KEW  TRIAL, 

I.  When  granted. 

1.  Where  evidence  h  rejected  which 
is  tendered  for  one  purpose,  in  re- 
spect of  which  it  is  inadmissible, 
hut  is  admissible  in  another  view 
of  the  case,  Hot  alluded  to  at  the 
trial,  the  Court  will  not  grant  a 
new  trial  as  upon  an  improper  re- 
jection of  evidence.    Rex  v.  Grant. 

106 
ll.  By  whom  grantabk. 

£•  An  inferior  court  cannot  grant  a 
new  trial,  etfeept  on  the  ground  of 

fraud  or  irregularity  in  obtaining 
the  verdict.    Rex  v.  Mayor  of  Ox- 

ford.  877 

III.  Judge*  Notes. 

$.  The  Court  trill  n6t  entertain  a 
motion  for  a  new  trial  in  an  action 
tried  before  an  under-sheriff,  un-  ; 
less  the  under-sheriff's  notes,  veri- 
fied by  affidavit,  are  in  Court. 
Barney  v.  MoxalL  472,  n. 

NEWS-ROOM. 
See  Rate. 


tftL  DIGIT,  JUDGMENT  BY.  , 

Set  Arbitrament,  5. 

■  ■ 

.  KON  CONCESSIT. 
See  Pleading,  6,  7. 

NON  DEDIT,  45,  n. 
NON  DIMISIT,  45,  n. 

NON  EST  FACTUM. 

"         &«  PLEADING,  7. 


NONJOINDER. 
See  ABAnKtMt  of  Suit. 

* 

NOTICE. 

Sec  Bills  and  Notes,  III. — Costs, 
10,  11 — Enclosure — Justices — 
Quarter  Sessions— Summons. 


i  • 


W> 


NON  FfcOFJFAVITi 

See  Pleading,  7. 


NUISANCE. 


i.- 


And  eet  Pleading*  9< 

1.  Liability  of  Landlord  /br 
oh  demised  Premises. 

1.  A  person  who  lets  premises  with 
a  nuisance  upon  them,  and  subse- 
quently receives  .rent,  Is  liable  for 
the  continuance  of  tile  nuisance. 
Rex  v.  Pcdlcy.  #27 

£.  But  a  landlord  is  not  Kalble  in  re- 
spect of  a  new  nutsaace,  cheated 
by  his  tenant  during  the  aerttt 

Ibid. 

3.  A  party  who  lets  premises, ! the 
natural  consequence  of  the  regular 
user  of  which,  is,  that  they  win  be- 
come a  nuisance  unlets  properly 
attended  to,  is  liable  if  my  after- 
wards become  a  nuisance  by  such 
regular  user.  Ibid. 

4.  ITie  landlord  ought  in  audi  ease, 
either  to  stipulate  with  fall  tenants 
that  rftey  will  do  that  which  is  ne- 
cessary to  prevent  the  premises 
from  becoming  a  nuisance*  or  to 
reserve  'to  :himaelf  the  power  of 
entering  .for  4n# 


I 


NULLA  BONA. 
See  Evidence,  9« 

OATH 

See  Vestry. 

ORDER  OF  ttEMOVAL. 

And  see  Appeal — Settlement, 

.1  •  The  pariiii  of  Bitbop*nVeanDDirdif 
consists  of  seven  towntferpet  inroa- 
rately  manttaiin^lhetr»|WOT/  One 

la  ^B^^^^^"^^  »<* 
another  BiButjp«Wetfnj0uw^anns. 


MtPftK* 


t«q>  in 

UH.'W.!P.,  in  removal  W  ih*  |»- 
.  itui  of  B.  W.  The  paunci. .,stm 
taken  with  the  order,  and  delivered 
to  the  overseeis  f'U'e  township  of 
B.  W.  P.,  who  objected  to  take 
him  4rmess  a'demand  for  expenses 
was  waived.  This  was  refused, 
and  tbe;[pB)nw  w»  taken  away. 
Subsequently  a  churchwarden  of 
the  pariik  of  B.  W.  was  served  with 
die  order,  and  the  pauper  was  de- 
liveresli  tutor*,  lie  carried  the 
pauper  fp  the  workhouse  of  the 
tuamMp  of B.  fr.,  where  the  pauper 
remained.  Held — First,  that  ser- 
vice on  thV  eburenwarden  of  the 
pariik  of  B.  yf,  twaa.  insufficient, 
being  service  upon  a  mere  stranger. 
Rex  v.  Inha/^ta/t/t  gf  f*f  tmauhip  of 
Buhop-]lrcarmou(li.  77 

2.  Swottdly,  that  the  sessions  should 
have  quashed  the  order.  77 

3.  Thirdly,  by  Denotes,  C.  J.,  and 
Litttedale,  J.— dubitantibus  Tam- 

J  'ta%,  J",  and  Pattern,' J. — that  the 
Inhabitants ofthe  townshipofB.W. 
might .  appeal  against  this  order, 
although  (hi  y  were  not  bound  to 
maintain  the  pauper  under  it.     77 

:I.  Semble,  thai  the  order  could  not 
be  amended  by  substituting  the 
wtfrd  ^  township" for  "parish."  77 

,' OUTLAWRY. 

■  .ill  RnxrMi  of. 
i»u'rt  Will  not  reverse  an  out- 
f  on  the  ground  that  the  de- 
feat 'has  taken  the  benefit  of 
fbt 'Insolvent  Debtors'  Act,  and 
t  the  debt  was  inserted  in  his 
Dichm  v.  Baitr.    775 


,    ■    s-       OVERSEER. 

I.  IMiHtj. 
irt.('l!ii  ap  action  against  A.t  B.,  C,  A, 
_.1|anu[|iJIHi  as  cljutch  wardens  and 
f  Wsecrs./lW  goods  furnished  to 
tncnoor  by  injur  joint  wfa?.*  » 
y  sufficient  for  the  plaintiff  to  prove 


:.ri»a$.  aJ^.jthp.  defendants,  jjcia*,  ¥ 
.,,*bu^»|b^rdleps  and  pvereeeci,  wd 
„,wie4,:order^  .for.  .(he  delivery  <** 
itftsjoele*."  fuaiusbe&akhoughE. 
■  '  was  only  an  assistant .  oiertsef- 
Kirby  v.  Bannister  and  alien.    119 

2.  Money  advanc^L  u>  the  poor  by 
the  direct! oti  or  an  overseer,  nay 
be  recoverfeeV  as  money  lent  to 
such  overseer.  Iki. 

3.  A.,  B..  C.  ft*d;J>«  ta'gn  a  proms- 
«J,  Wfr  ,  Jw  .wWch\  dra(pjw»)« 
"  HI  cAnrc&wqrttou  iand  mtrmrrt, 
to  pay  £.  or  order,  a  sum  of  moor]' 
with  interest;  which  sum  wss  a 
fact  the  feitidiabr:  *ta/lttm  made  bj 

'  upon  stich  wte^^iWV.'iwiss' 
otter*/        '"      "'••■'  ■■■•  '■'■■•■■" t36 

4.  ThepaynieTit/  of  Hriterest  Wrack 
note,  far  tit  -HOfyi  Ht  a'teffinbt 
acknoAledgrbettt  df  fte"  debt 'to 
take  the  c**£out  of -tie  statu*  of 
limitations^'"'  ""■■  "'  '"'  '"•' -  r''Si*\ 

5.  More  especially  where  A.  ati  in- 
dited tfiejikTliin  accoUnwi  flrwitdi 
payments  of  iutetpBi  on  the  r*w 
were  entered. '  '  "  'Hid. 

6.  Whether  the ordering  of  goods, 
by  one  overseer,  for  the  use'ef  the 
parish,  creates  a  contrast  binding 
upon  a  co-overseer,  is  a,  question 
of  fact,  depending  dn  the  partienbjr 
circumstances  of  each  case,  fsjn 
v.  fitcknttrth  anal  Wtd&i,  -  ' '  Fi- 
ll. PmUMwa  dfntpptyitg  <W 

feiW. 

7.  The  prohibition  in  J3  Grt.3. 
c.  137,  s.  6,  of  the  supplying  of 
goods,  materials,  or  provisions,  for 
the  use  of  .any  workhouse,  or 
otherwise  for  the  support  ami 
maintenance  of  ilu-jKi.ir.  tiy^hnrj.- 
wardena  or  overseers,  does  potix- 
tend  to  materials  supplied1  for  th* 
repair  of  the  workhouse.    Barber 

■    y.  Wotie.  ,     Bll 

§„  Thfj  .prohibition   applies1  '|ofj;'  tp 

.lAvrr-tr^'iW^iWffi? 


9;  TBe'te«fdirAjWh6t  apply  ttf'&n- 
1,1  rrar&'1bV'w«k  1arhr'TarikrrJ,'Ebut 
'''otarf'tti,'  (SW'-WhiiW'IW'WtHon 

...Wft' •*(*.""■;    ";-    " f  11 

r',7;'!,';l^:^Kt;^:.l:r'^ 

■c.jIMi;'    I.   Hi  PAWISH      '  ,'l 

..■■;";;■",  ■'^vif^r  •■ 


I^T^n^^dgaintt'^' other. 
l,.v4,,re£ayer^ against  AC-  anil  i). 
„,  partners  in  trade,  upon  their  Joint 
il-jgnfiW&i-mfl  -Wkea.fli  execution 
iiiAlfwyf.  9™.  thereupon  pays  the 
„;wj»k;  toft  iflcq'^refl,  &  cannot 
i,,afc,l»w..  re^ern  aghast  his  co-de- 
5   fimdants  for  contribution.     Sadler 

:  .Y^icfuojt.,.^  ,...;o *  ;  ,;.«m 

^HM^medy^rfluif^ai  in  cases 
>Tof  a.,r^n(«|(,.r»ajnrient(.l)y.one 
.partner,  of  a  debt  due  from  himself 
.land  hjs  copartners,  upon  their 
njow"t. contrac*,, /lirf. 

''";"'■''   IE  $b%f  LUtbHilij. 

Sr,  4\  and  B.  ,bein^  partners,  A.  re- 
tires, and  /!.  continues  the  business, 
having  the  partnership  effects;  C, 
a  creditor,  being  told  by  B.,  tliat 
he  must  look  for  payment  to  him 
alone,  draws  a  hill  of  exchange 

-  on  Ij.  for  his  debt.  The  bill  is 
dishonoured,  and  C.  gives  B.  time 
to  nay'.  These  tkcls  raise  a  ques- 
tion for  the  jury,   whether  there 

,'  was  hot  an  agreement  between  B. 
;  and,  C-»  that  C.  should  accept  B. 
as  his  sole  debtor,  and  should  take 
the  bill  from  him  alone  by  way  of 
satisfaction  for  the  debt  due  from 

',  Ijotri.  'Thompson  v.  Perciv'al  and 
anther.   „  .  .    ,  ,  1<>7 

3,  Such  an  agreement,  followed  by 
the  receipt  of  the  bill"  front 'A, 
would  be  a  good  defence  by  way 
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I.  Defloration.    '■  "  ' ' 

1.  ^.,  during  his  minority,  accept  a 
biU  of  exchange,  and  when  of  age 

'  directs  B.  to  pay  the  amount  out 
of  funds  in  B.'s  hands.  This  con- 
tract need  not  be  declared  on  spe- 
cially.    Hunt  v.  Matsey. '       ,10$ 

11;  RepNcatUHJ '■<"■    -'J 

2.  In  an  action  upotf : a"  DiU ^'ex- 
change by  B.  indorse,  againi  t  C. 
acceptor,  C.  plea*  'thw  the  accep- 
tance was  obiMBpdVnin  him  with- 
out consideration  arid  by^eftaud 
of  A.  the  drawer,  and  was  indorsed 
to  B.  without  consideration,  end 
with  notice  of  the  fraud  ;and,  of 
the  want  of  consideration,  as  .be- 
tween A.  and  C.  $e>„bk,  tliat  B. 
may  reply  merely  traversing  the 
fraud.    Heydonv.  Thompson.    319 

if.  If,  however,  £v  newly  assigns  a 
different  bill,  accepted  generally, 
and  the  defendant  pleads  as  before, 
omitting  the  statement  of  the1  ori- 
ginal want  of  ebbs tde ration," k Re- 
plication to  such  plea  .meter/ '^re- 
versing the  fraud  is  sufficient. 

•,..„,  o,«l,,.,aTaoS,,oT.«SS!ffiBii 
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4.  The  ilmaisslsmiJi  of  fraad,  stated 
in  the  plea*  being  that  the  defend- 
ant wrote  hit  name  and  a  quali- 
fied acceptance  on  blank  stamped 
paper,  and  denvered  it  to  the 
drawer  for  the  purpose  of  his 
drawing  thereon  a  oill  at  nine 
months,  but  that  the  drawer  drew 
upon  suck  paper  a  bill  at  six  months : 
1  he  Court  held  that  a  replication 
merely  denying  that  the  defendant 
wrote  his  name  and  a  qualified  ac- 
ceptance em  blank  stamped  paper 
in  manner  and  form  &c.  suffici- 
ently put  in  issue  the  whole  fraud. 

319 

HI.  Whmt  shall  besmidtobe  in  issue. 
And  see  2,  3,  4,  supra* 

5.  Plea,  set-off  upon  the  plaintiffs 
promissory  note  payable  to  the 
order  of  A.%  and  indorsed  to  the 
defendant  by  the  administrator  of 
A.  Replication,  that  the  cause  of 
set-off  aid  not  accrue  to  the  de- 
fendant within  six  years.  The 
making  of  the  note,  the  grant  ot 
administration,  and  the  indorse- 
ment, are  admitted,  and  the  de- 
fendant has  merely  to  show  an  ac- 
knowledgment within  six  years. 
Gale  v.  Capron.  863 

6.  Whether,  upon  a  traverse  of  a 
grant  by  deed,  alleged  to  have 
been  made  by  a  subject  seised  in 
fee  under  a  derivative  title  which 
is  set  out  and  not  traversed,  the 
title  of  the  grantor  can  be  ques- 
tioned, as  in  the  case  of  the  long 
granting  by  matter  of  record  out 
of  an  alleged  original  seisin,  queere. 
Morris  v.  Dimes.  671 

7.  Distinction  between  a  traverse  by 
strangers  of  the  operation  of  a  deed 
by  plea  of  non  reoftavit  &c,  and 
a  traverse  by  parties  or  privies  of 
the  making  of  the  deed  by  plea  of 
non  est  factum.  50  n. 

IV.  Words  of  Reference. 

8.  Words  of  reverence  as  "  there" 
and  "  said,"  in  an  indictment,  will 


not  be  referred  to  the  last  ftate- 
cedent,  where  the  nenee  rejpuiu 
mat  they  should  be  lefaied  to 
some  prior  antecedent. 
9.  Thus,  where  in  an  mdirtmmt  for 
a  nuisance,  it  was  alleged,  mat  the 
defendant,  at  the  township  of  W., 
encroached  upon  a  highway  then, 
(i.  e.  at  the  township  of  W.)  lead- 
ing from  a  highway  in  the  said 
township,  leading  from  the  village 
of  W.  towards  C,  la  another  high- 
way in  the  said  township,  from  the 
village  of  W.  to  the  township  of 
X.  by  a  certain  wall  there  extending 
into  the  send  highway,  and  erected 
by  the  defendant:  ft  was  held,  that 
the  words  "  there"  and  M  the  uid" 
must  refer  to  the  township  of  W. 
and  the  highway  there,  ana  not  to 
the  township  of  X.,  or  to  the  hidi- 
way  leading  from  the  viflsgaof  W. 
to  the  township  of  X*  Jr  right  v. 
The  King,  (in  error).  892 

PLENE  ADMIN1STRAVJT. 
See  Assets — Practice,  9. 

POLICY. 
See  Insurance. 

POOR. 

See  Action — Overseers— 
Settlement. 

POLLING. 

See  Mandamus,  1. 

POOR-RATE. 
See  Rate. 

POST-NUPTIAL  SETTLE- 
MENT. 

See  Evidence, 

POWER. 
And  set  Corrnouh' : 
1.  A.  settles  Blackacre  to  eertain 


INDEX. 


999 


.use*,  reserving  to  himself  a  power 
of  appointment  by  will.  By  his 
wftl  he  devises  "an  his  real  estate 
whatsoever  and  wheresoever r  in 
possession*  reversion*  reminder  or 
expectancy,/'  He  then  devises  his 
leasehold  atriperaooal  estate,  "and 
all  other  his  real  and  personal  es- 
tate, whatsoever  and  wheresoever." 
At  the  time  of  making  his  will  and 
also  at  his  death,  .</•  was  seised  of 
Whiteacre  in  reversion  of  a  term 
of  five  handled  years,  and  of 
Jttackacjie  in  possession,  .  Held, 
that  the  will  did  not  operate  as  an 
^^ece^ion  of  toe  power*  Daoiesv. 
Mvry  JViUiapu  <wwf  «#*"•       **  1 
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PRACTICE. 

And  mt  AMBFOTf  KKT^*Com~-FlNE 

//    ^^Nbw  TniAi^fAKYxtas. 

.    x  T.  Execution. 

1.  The  sequestration  given  to  the 
assignees. of  ;an  inaoiyent  beneficed 
clergyman  by  sect.  27  of  7  Geo.  4, 
c.  57,  and  for  die  granting  of  which 
the  order  of  adjudication  is  to  be 
a  sufficient  wfettaftt,  does  not  re- 
late back  to  the  time  of  the  assign- 
ment to  the  provisional  assignee, 
so  as  to  entitle  such  assignee  to  be 
satisfied  before  judgment  creditors 
who  have  obtained  sequestrations 
in  the  interim.  -  Bishop  v.  Hatch, 
clerk— Chuter  v.  Same.  498 

2.  The  34th  sect,  of  7  Geo.  4,  c.  57, 
which  invalidates  certain  execu- 
tions issued  subsequently  to  the 
imprisonment  of  an  insolvent  upon 
a  judgment  on  a  warrant  of  attor- 
ney or  cognovit  actionem,  does 
not  extend  to  a  sequestration 
granted  in  pursuance  of  a  writ  of 
seyuestrarifaaiat  issued  upon  such 
a  judgment.  Ibid. 

3.  Whether  die  bishop  must  of  ne- 
cessity be  made  a  party  to  a  rule 
nisi  to  set  aside  a  'sequestration  so 
granted  by  ambJ  anattl         Ibid* 


nifiW-.i 
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IL  Service  tf  R*k.      • 

4.  To  ground  a  motion  (or  a  eon- 
tempt  in  disobeying  a*  rufer  of 
Court,  it  is  not  suffiefent  to  have 
shewn  to  the  party  the  original  rule, 
without  personal  service  of  a  copy 

of  such  rule.    Parker  Ti&nrgess. 

•    .  -  '■■•■•■II  SQ 

HI.  C«rtJemH.      '  • ! 

5.  Held,  that  a  judge's  order ;.oV  fiat 
for  a  certiorari  to  issu0  in!  vaca- 
tion, can  only  be  granted  nisi. 
Rex  v.  Inhabitants  of  Chipping 
Sodbury.  ".     104 

IV.  Docket. 

6.  The  Court  has  no  power  to  alter 
the  docket  of  an  tame,  by  adding 
the  amount  of  damages  and  costs, 
for  the  purpose  of  making, ,  it  a 
docket  of  the  Judgment  as  of  the 
term  when  judgment  was  reco- 
covered,  pursuant  to  4  &  5 HT.  fy 
M.  c.  20 ;— although  by  thai  act 
the  duty  of  docketing  judgments 
is  imposed  upon  an  ofieer  of  the 
Court,  and  it  appeared  that  the 
practice  had  long  been  to  docket 
the  issue  only,  before  the  trial,  the 
judgment-roll  being  afterwards  re- 
ferred to  by  adding  its  term  and 
number,  and  that  no  book  for  the 
docketing  of  judgments  was  Kept 
by  the  officer.    Jlopwood  i.tPaUs. 

146 
V.  Judges9  Ndtes. 

7.  An  affidavit  to  contradict ;  the 
statement  of  a  judge  as  to  what 
occurred  at  the  trial  before. him,  is 
inadmissible.  Rex  v.  Grant  and 
others.  106 

And  see  New  Teial,  II L  ' 
VI.  New  Trial 

» 

8.  Whether  upon  showing  cause 
against  a  rule  fof  a  new-  trial, 
where  the  rule  nisi  Wtfa  •btnined 
upon  the  ground  of  the  impueper 
reception  of  evidence  to  show  in- 
solvency; preparatory  to'proof  of 
another  net  ofbeakmptc^ta^hich 
the  parties  failedat  the  trial^it  is 
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fe>  the  Court  to  enter- 
tain a  tjueetioa  at  to  whether  a 
deed  amounted  to  an  act  of  bank- 
ruptcy, Quart.  BoUherley  and 
another,  Assignees,  fc.  v.  Lancas- 
ter. 383 

VII.  Untfbrmity  of  Process  Act. 

9.  Plena  adnunistravit,  and  no  assets 
at  the  few*  o/  tie  egJUAtttag  of  the 
hill,  pleaded  after  the  2  W.  4,  c.  39, 
waa  held  after  verdict  to  refer  to 
the  rsawaiiii  iwi  ii/  of  the  suit.  Rets, 
OmfL  ens,  fe.  r. Morgan,  Executrix. 

205 

PRESENTMENT  OF  GRANT. 
See  Copyhold,  8,  9. 

PRIVILEGED  COMMUNI- 
CATION. 

See  Dxfanation,  2. 

PRIVITY  OF  ESTATE. 

See  Distress,  1 — Evidence,  20— 
Pleading,  7. 

I.  A.,  being  possessed  of  Blackacre 
and  Whiteacre  by  the  same  title, 
conveys  Blackacre  to  B.  Evidence 
given  by  witnesses,  since  dead,  in 
an  action,  between  C.  and  A*  re- 
specting the  title  to  Whiteacre, 
brought  subsequently  to  the  con- 
veyance from  A.  to  B.,  is  not  ad- 
missible in  an  action  between  C. 
and  B.  as  to  the  title  to  Blackacre. 
Doe  d.  T.  Foster  v.  Earl  of  Derby. 

782 

% .  Where  two  ejectments,  depending 
upon  the  same  title,  are  brought 
by  A.  against  B.  and  against  C. 
respectively,  at  the  same  time,  and 
come  on  for  trial  on  the  same  day, 
and  that  of  Doe  d.  A.  v.  B.  having 
been  decided  against  B.,  C.  's  counsel 
consents  that  a  verdict  shall  pass 
against  him  in  Dee  d.  A.  v.  C,  on 
the  ground  that  the  evidence  is  the 
aaaae  hi  both  cases ;  the  evidence 
given  am  Doe  d.  A.  v.  B.  cannot 


be  admitted  cm  behalf  of  A.  a 
an  action  subsequently  brought, 
resnecting  the  same  title,  by  C. 
against  Al*  unless  A.  proves  dearh 
that  it  waa  agreed  between  himself 
and  Ca  on  the  former  occasion, 
that  the  evidence  given  in  fined. 
A.  v.  B.  should  be  considered  m 
repeated  in  the  action  of  Deed.  A. 

v.  c.  m 

PROCESS. 
I.  Vi 


1.  A  defendant,  taken  upon  a  capisf 
ad  respondendum,  ia  entitled  to 
be  discharged,  if,  between  the  writ 
and  the  copy  nerved  upon  him, 
there  is  a  variance  either  in  the 
sound  or  in  the  sense  of  the  words. 
Hodghsnsan  v.  Hodghmean.      564 

2.  As  where,  in,  a  capias,  die  address 
was  to  the  Sherifm  of  Middlesex 
and  in  the  copy  to  the  Sherifls  of 
Middesex.  Ibid. 

3.  The  Court  will  not  amend  a  de- 
fective writ  of  capias.  Ibid. 

PROCLAMATIONS. 
See  Vendor  and  Purchaser,  5. 

PROCTOR. 

See  Ecclesiastical  Court. 

PROFITS, 
See  Insurance,  1,  2. 

PROMISE. 

See  Assumpsit,  1— Evidence,  1. 

QUARE  IMPEDIT. 
See  Amendment. 

QUARTER   SESSIONS. 

See  Justices,  IV. — Special  Case- 
Witness. 

I.  Practice. 

1.  The  Court  of  Quarter  flssaioai 
has  no  authority  to  make  a  rats 


iftVfettl 


"f  fif  coiiVtJW^liiftng1-  o'ne,,C»ena,ar 
month's  notice  of  the  entry  and 
respite  of;m  appeal  against  an  order 
of  removal,  in  addition  to '(he- no- 
tice of  appeal  required  by  9  Geo. 

"Mjk 


be  dismissed  for 


.  '  by  mandariius  to  hear  it.     Art 
Justices  of  Norfolk.  m 

2.  The  Couct  of  Quirter  Sessions,  in  , 
a  case  sent  by  thern  for  the  opinion 
of  the  Court  of  K.  B.,  should' 
State  the  condutiona  of  fact  rthich 
they^raw./nwi  the;  evidence  and 
not  the  evidence  itself,  Rex  v.  In- 
iaUfmtsqfSt.  Cuthbert,  tVeOa.  100  , 

II.  Adjournment  of  Quarter  Sessions. 
'•  Si  A  Court  of  Quarter  Sessions  can- 
ine be  adjourned  by  the  crier  in 
the  absence  of  the  Justices.      JEf.r 
■<4i  Justice*  of  Middletet.  110 

+;' Where  a  party  has  been  tried  at  a 
-r  Court  of  Qnarter  Sessions,  which 
lias  previously  lapsed  lor  want  of 
due  adjournment,  be  has  a  right  to 
have  a,  record,  of  the  proceedings 
made  up  by  the  clerk  of  the  peace, 
although  the  object  of  the  applica- 
tion is  to  enable  him  to  support  a 
plea  of  auterfbtts  convict.       Ibid. 

RATE. 
And  tee  Ekclosure  Act, 
I.  What  Property  ratable. 
1.  An  act,  incorporating  certain  per- 
sons for  the  purpose  of  erecting  an 
'  exchange  in   L.,   directs  that  the 
company  shall  provide  two  rooms, 
to  be  used  as  public  rooms,  for  the 
purpose  of  transacting  such  com- 
mercial business  as  the  company 
shall  think  proper,  such  rooms  to 
bV  provided  out  of  the  yearly  pro- 
■*i&H*  of  the  undertaking  with  such 
articles  as  the  company  shall  direct 
— to  be  open  to  the  proprietors— 


my   make 
om.    whit 


h   they  provide   with 


newa^BpeW,  &&,<  Hit  wWA-fawMic 
notidS  is  gfveh  rf  ■erjtrttflcp'ciaisBid 
i  ; ■■  i«il-  infotmatlc*/,1j3«'BI  **n»nt 
of  the  company  employed'  r*i<eol- 
iectit;  and  to  whtett  hoa'pWfwie- 
tors  are  admitted  upon  payment  of 
a  certain  sum  annually.  <tStpck  in 
trade,  profits  and "other  personal 
property,  are  not  >s«We"it»'i»l^bi« 
property  is  there  rsie*1  hoarding 
to  its  fair  annua*  '«tiM<it£4et. 
Held,  that  the  compatiy«*'o'«r«ta- 
b)e  for  the  room  m  inoamnalk'a- 
lue  to  let,' with  refeHnewutiMidnly  ■ 
to  its  situation,  size  and  accommo- 
dation as  a  news-room,  but  also  to 
its  attendant  mr^M'fiWtf -4fcfl«p- 
nual  subscTigtiops^.-jRg*, ,v.  Liver- 
pool Exchange  Company.'  S50 

I,  But  they  are  not  ratable  in  respect 
■  ■!  iho^BlaerjPfliypAaoWWtho 
proprietors  hi ;  being  permitted  to 
attend  free  o£  charge,,^  although, 
by  a  regulation  of  the  company, 
proprietors  not  attending  are  enti- 
tled to  receive  the  WtrbV'sbm,  in 
respect  of  their  shares,,  tboq  i^foid 
by  ordinary  subscribers.  Ibid. 

3.  Any  advantages  attendant  upon  .-i 
building,  which  would  enable  the 
owner  to  let  it  at  a  higher  rent, 
may  be  taken  into  the  account  in 
estimating  its  ratable  value.     Ibid. 

i.  Whether  the  owner  of  a  farm, 
composed  partly  of  grass  land, 
who,  upon  die  determination  of  a 
lease,  takes  possession  of  the  farm 
bv  a  servant,  who  occupies  it  for 
the  purpose  of  protection,  but 
without  dealing  with  the  land,  is 
ratable  to  the  poor  as  a  pufy  be- 
nejfciaUu  occupying,  aujere.  'Rex 
v.JutiicetofBwfe;^    £"?rj    68 

II.  ModeofJttpsjpM'* 

6.    Tithes,  foe  which 
hare  been' 
.   naive  'oomipiBMl)  iiwyiihurated 

'     '      ■  f"   •■  Tmmm  , 
tlmSSre, 


mam 

i  the  hands  tofc  i 

Shim*    **"**  <fc*f  <r}  ««.  a 
|  i  pWtuWofcsrfJf Mfisrwifor 
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■pay  sweh  rate,  the  ji 
bound,  upon  the  application  of  the 
OTerteera,  to  issue  their  warrant 
for  levying  it ;  although  such  mode 
of  rating  be  inconvenient  to  the 
rector,  and  contrary  to  former 
practice.  Ibid. 

III.  RtmrHy  of  Parly  illegally  rated. 

7.  A  party  rated  to  the  poor  in  re- 
aped of  property  not  in  hi*  occu- 
pation, is  not  bound  to  appeal,  but 
may  replevy  any  distress  for  such 
poor-rate.  The  Governor/  of  the 
Poor  of  Brutal  v.  Waite  and  other i. 

359 

8,  So,  if  part  only  of  die  premises  in- 
cluded in  the  rate  be  occupied  by 
him.  Ibid. 

P.  But  if  one  distreaa  be  taken  under 
a  warrant  to  levy  the  amount  of  a 
poor-rate,  void  by  reason  of  such 
non-occupation,  and  also  under  a 
separate  warrant  to  levy  another 
good  rate,  the  validity  of  such  dis- 
tress cannot  be  questioned  in  an 
action  of  trespass  or  replevin.  Ibid. 

10.  Where,  therefore,  to  ait  avowry 
for  several  poor-rates,  the  plaintiff 
pleaded  in  bar  that  one  of  the  rates 
was  in  respect  of  property  not  oc- 
cupied by  him,  a  replication  stating 
that  such  distress  was  made  under 
several  warrants  for  the  several 
rates,  was  held  to  be  good.     Ibid. 

11.  If  more  goods  are  seized  than 
would  be  a  reasonable  distress  for 
the  good  rate,  the  remedy  of  the 
distreinee  is  cate  for  an  excessive 

Ibid. 


RECORD. 

And  tee  Scooeitiox. 
1.  A  party,  tried  at  a  quarter  sessions 
which  has  previously  lapsed  for 
want  of  due  adjournment,  has  a 
right  to  have  a  record  of  the  pro- 
ceedings made  up  by  the  clerk  of 
the  peace,  although  the  object  of 
the  application  be  to  enable  nim  to 
supports  plea  of  auterfoits  convict. 
Pa  v.  Mticet  ofMiddleta.      1 10 


REGISTERED  OWNER,  LIA- 
BILITY OF. 


RELATION. 

Set  SsavRrr  ratio*. 

RENT-CHARGE. 
See  DxxAJtn,  II. — D 


RENT. 

See  Coftboui — Distress— 
EaroTPxr, — Nuisance. 

REPLEVIN. 
And  tee  Rate. 

I.  Where  a  replevin  cause  is  removed 
into  a  superior  court,  the  defend- 
ant may  avow  there  for  a  different 
cause  from  that  for  which  he  avow- 
ed in  the  court  below.  360(a) 

REPUTATION. 
See  Ennvcs. 

RESCISSION  OF  CONTRACT. 

See  Fraud, 

REVOCATION  OF  LICENCE. 

See  Licfkce. 

RIENS  PASSA  PER  LE  FAIT, 
SI,  n. 


See  Insurance,  IV. 

ROLLS. 

See  Coosovrr. 

RULE  OF  COURT. 

See  Evtdexce,  8 — Practice,  II.- 

Quarter  Sessions. 

SALARY. 
See  Settldiskt,  III. 
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SAVINGS*  BANK. 

1.  When  deposits  are  made  by  a  be- 
nefit society,  of  whom  a  part  have 
since  been  expelled  by  magistrates, 
who  had  no  authority  to  interpose, 
the  managers  of  the  bank  are  not 
compellable,  upon  the  application 
of  the  members  so  illegally  ex- 
pelled, to  appoint  an  arbitrator  to 
settle  disputes  as  between  such 
managers  and  the  depositors.  Rex 
v.  Witkam  Savings*  Bank,        416 

2.  Nor  in  any  case  where  deposits 
hare  been  made  on  behalf  of  a  so- 
ciety, are  the  managers  compellable 
to  appoint  an  arbitrator  upon  the 
application  of  individual  members, 
not  being  the  representatives  of 
the  whole  or  of  a  majority  of  such 
society.  Ibid. 

3.  Magistrates  have  no  authority,  un- 
der 49  Geo.  3,  c.  125,  to  make 
orders  enforcing  rules  of  a  benefit 
society,  which  have  not  been  duly 
inrolled.  Ibid. 

4.  By  the  rules  of  a  savings*  bank, 
deposited  with  the  clerk  of  the 
peace,  pursuant  to  57  Geo.  3,  c.  13, 
s.  2,  entries  of  deposits  are  to  be 
made  in  a  book  kept  by  the  bank 
for  that  purpose  and  in  a  duplicate 
account  book  to  be  kept  by  the 
party  making  the  deposits,  which 
duplicate  is  to  be  a  voucher  for  the 
party  producing  it,  and  a  receipt 
for  the  bank  when  handed  over  to 
them.  A.  deposited  in  the  name 
of  B.y  and  afterwards,  without  B.'s 
authority,  received  back  the  amount 
and  delivered  up  the  duplicate  ac- 
count book:  Held,  that  B.  still 
continued  to  be  a  depositor.  Rex 
v.  Trustees  and  Managers  of  the 
Cheadie  Savings'  Bank.  418 

6.  A  party  is  not  entitled  to  a  man- 
damus to  compel  a  savings'  bank 
to  refer  to  arbitration,  under  9 
Geo.  4,  c.  92,  s.  45,  unless  he  shew 
himself  to  the  Court  to  be  at  the 
time  a  depositor.  Ibid. 

SCOTCH  DIPLOMA. 

See  Medicine. 


SEQUESTRATION. 

See  Annuity,  4— -Practice,  2. 

SETTLEMENT. 

And  see  Justices — Order  of  Re- 
moval— Quarter  Sessions. 

I.  By  Apprenticeship. 

And  see  post,  16. 

1.  A.,  by  indenture,  executed  by 
himself  and  the  parish  officers,  is 
bound  apprentice  in  husbandry,  in 
respect  of  an  estate  rented  by  B. 
under  C.  A.  never  serves  B.9 
(who  is  not  shewn  to  be  conusant 
of  the  binding,)  but  is  taken  by  the 
overseers  to  C.,  and  serves  bun  in 
his  trade  of  a  stocking-maker. 
A.  gains  no  settlement  by  the  ser- 
vice, either  as  under  an  original 
binding  to  C.  or  as  under  an  assign- 
ment from  B.  to  C.  Rex  v.  In- 
habitants of  St.  Cutkbert's,  Wells. 

100 

2.  A  parish  apprentice  left  bis  mas- 
ter and  went  to  live  with  his  father 
in  another  parish,  working  with  his 
father  in  the  same  trade  at  which 
he  had  previously  worked  with  his 
master.  The  master  having  claimed 
the  apprentice,  agreed  with  the 
father,  in  May,  to  deliver  up  the 
indenture  upon  payment  of  four 
guineas,  in  August.  The  appren- 
tice continued  with  his  father, 
working  at  the  same  trade,  until 
August,  when  the  indenture  was 
delivered  up  and  the  money  paid. 

Held,  first,  that  there  was  no  disso- 
lution of  the  apprenticeship  until 
August,  (if  then); 

Secondly,  that  the  service  by  the  ap- 
prentice with  the  father  was  refer- 
able to  the  indenture ; 

Thirdly,  that  the  apprentice  gained  a 
settlement  in  the  parish  in  which 
he  resided  with  Ids  father.  Rex  v. 
Inhabitants  of  Gwmear.  297 

8.  Whether  a  parish  apprentice  un- 
der age,  is  capable  of  assenting  to 
the  cancellation  of  his  indenture  of 
apprenticeship,  quaere*  297 

3s2 
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4.  The  premium  for  an  apprentice- 
ship was  paid  by  the  trustees  of  a 
charitable  fund.  On  the  day  of 
the  binding,  the  apprentice  was  pro- 
vided with  a  suit  of  clothes  by  the 
parish  officers,  in  contemplation  of 
the  binding,  but  without  any  ex- 
press stipulation  to  that  effect: 
Held,  that  this  was  not  an  expense 
within  56  Geo.  3,  c.  139,  s.  11, 
making  requisite  the  assent  of  two 
justices  to  the  indenture.  Rex  v. 
Inhabitants  of  Quainton.  289 

II.  By  Estate. 

5.  A  surrenderee  gains  a  settlement 
by  a  residence  of  forty  days,  upon  a 
copyhold  to  which  he  is  afterwards 
admitted.  Rex  v.  Inhabitants  of 
Thruscross.  284 

Semble,  that  the  settlement  is  com- 
plete without  the  admittance.  Ibid. 


III.  By  Hiring  and  Service* 

6.  A  hiring  at  so  much  per  month  is 
a  hiring  for  a  year.  Fawcett  v. 
Cash.  177 

7.  A  general  hiring,  in  the  absence  of 
any  custom  to  rebut  the  presump- 
tion, is  to  be  presumed  to  have 
been  a  hiring  for  a  year.  Ibid. 

6.  A  clerk  hired  at  12/.  10*.  per 
month  for  the  first  year,  to  advance 
10/.  per  annum  until  the  salary  is 
180/.,  is  hired  for  at  least  one  year. 

Ibid. 

0.  A  settlement  is  gained  by  a  pri- 
vate, who,  whilst  on  the  permanent 
staff  of  the  local  militia,  is  hired 
and  serves  for  a  year.  Rex  v.  In- 
habitants of  St.  Mary,  Colchester. 

113 

10.  A  contract  by  which  a  servant 
hires  himself  as  a  footman  and 
groom,  is  not  dissolved  by  a  sub- 
sequent contract,  by  which  he  en- 
gages to  bind  himself  to  serve  in  a 
different  character  at  higher  wages, 
and  in  a  foreign  country,  although 
the  servant  accompanies  his  mas- 
ter into  such  foreign  country,  the 
service  performed  abroad  being  the 


same  as  that  originally  contracted 
for.  Hex  v.  Inhabitant*  of  Buck- 
ingham. 72 

11.  A  servant,  by  accompanying  hi* 
master  into  a  foreign  country  dar- 
ing a  portion  of  the  year  for 
which  be  had  contracted  to  serve, 
(the  service  abroad  being  refera- 
ble to  the  yearly  hiring,)  is  not 
thereby  disabled  from  acquiring  a 
settlement  by  service  in  England. 

12.  A  clerk  hired  generally  by  the 
year  at  a  certain  salary,  may,  upon 
a  dissolution  of  the  contract  by 
mutual  consent,  within  the  year, 
recover  salary  pro  rati,  without 
any  express  agreement  to  that  ef- 
fect.    Thomas  v.  ffllliams.      545 

13.  The  contracts  of  a  trader  with 
his  clerks  and  servants,  are  not  dis- 
solved by  his  bankruptcy.  There- 
fore the  clerk  of  a  trader,  against 
whom  a  commission  issues  during 
a  current  year  of  the  hiring  of  such 
clerk,  may,  after  the  bankrupt  has 
obtained  his  certificate,  recover  his 
salary  for  the  whole  year.       Ibid. 

14.  So  also,  he  may  recover  pro  rati, 
where  the  contract  has  been  dis- 
solved by  mutual  consent  within 
the  year,  but  after  the  issuing  of 
the  commission.  Ibid. 

15.  The  departure  of  the  clerks  upon 
the  ceasing  of  the  trade,  is  evi- 
dence of  such  a  dissolution.    Ibid. 

16.  A.  agreed  with  JB.,  a  flannel  ma- 
nufacturer, for  twelve  months,  to 
learn  the  art  of  weaving  flannel, 
A.  to  receive  one-lialf  of  what  be 
earned,  and  find  himself  in  meat, 
drink,  and  lodging,  and  B.  to  have 
the  other  half  for  teaching:  Held, 
a  defective  contract  of  apprentice- 
ship, and  not  a  contract  of  hiring 
and  service.  Rex  v.  Inhabitants  of 
Newtown,  Montgomeryshire.     306 

16.  A.,  for  two  successive  years,  was 
hired  by  B.  as  a  farm  servant,  from 
a  few  days  after  Michaelmas-day, 
until  the  Michaelmas-day  follow- 
ing! at  certain  wages  for  the  whole 


time.  A  few  days  •  after  the  Mi- 
chaelraaa  on  which  the  second  hir- 
ing expired,  B.  paid  A.  the  wages 
agreed  upon,  and  asked  him  if  he 
chose  to  go  on  with  him ;  to  which 
A.  replied  "yea:"  Held,  that  this 
conversation  was  not  evidence  of  a 
yearly  hiring,  so  that  a  service  un- 
der it  might  be  connected  with  the 
antecedent  service.  Rex  v.  Inha- 
bitants of  Ardington.  304 

IV.  By  Renting  a  Tenement. 

17.  Between  the  passing  of  59  Geo. 
S,  c.  SO,  and  6  Geo.  4,  c.  59,  A. 
rented  for  a  year  of  B.  a  dwelling- 
house,  and  of  C.  a  stable,  at  the 
respective  rents  of  8/.  and  6/.  6s. 
both  in  the  same  parish,  but  un- 
connected. A.  occupied  and  paid 
the  year's  rent  for  both:  Held,  that 
he  gained  a  settlement  by  such  oc- 
cupation. Rex  v.  Inhabitant!  of 
Gosforth.  SOS 

18.  Under  6  Geo.  4,  c.  57,  a  parly 
gained  a  settlement  who  rented  two 
dwelling  houses  in  different  parts 
of  the  same  parish  for  a  year,  at 
yearly  rents  of  less  than  101.  each, 
but  together  exceeding  that  amount, 
although  he  only  occupied  one  him- 
self and  underlet  the  other.  Rtt 
v.  Inhabitanti  of  Wootton.         312 

19.  The  words  "  separate  and  dis- 
tinct," in  59  Geo.  S,  c.  50, 6  Geo.  4, 
c.  57,  and  1  Will.  4,  c.  18,  operate 
to  exclude  an  occupation  of  one 
tenement  jointly  with  another  per- 
son, and  not  with  another  home, 
&c.  Ibid. 

SO.  No  settlement  can  be  gained  sinci 
1  Will.  4,  c.  18,  by  renting  a  tene- 
ment in  which  rooms  are  Underlet. 
Rex  v.  St.  Nicholas,  Rochester.    21 

21.  A  settlement  was  gained  under  6 
Geo.  4,  c.  57,  by  renting  two  dis- 
tinct dwelling-houses,  although 
only  one  were  actually  occupied  by 
the  party  himself.  Rex  v.  Inhabit- 
ant* of  Iver,  28 

22.  A.  demises  by  deed  to  B.  and 
C.  jointly,  at  16/.  a- year.    B.  oc- 


cupies and  pays  the  rent  and.  the 
rates.  SembU,  that  evidence  is  in- 
admissible to  shew  that  it  was  in- 
tended that  B.  should  be  lole  tenant 
and  that  C.  was  merely  a  surety. 
Rex  v.  Inhabitants  of  Great  WaktT- 
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23.  A.  lets  a  house  for  a  year  at  21 
to  if.  B.  underlets  for  a  year  at  the 
same  rent  to  C,  who  occupies  dur- 
ing the  whole  year.  In  the  mid- 
dle of  the  year  B.  surrenders  to  A., 
who  accepts  C.  for  bis  immediate 
tenant,  upon  a  new  demise  from 
year  to  year  from  A.  to  C. ;  C. 
gains  no  settlement  under  1  Will. 
4,  c.  16.  ,R«  v.  Inhabitants  of 
Banbury.  298 

£4.  Semble,  that  payment  of  rent  by 
A.,  the  vendee  of  the  goods  of  B., 
to  prevent  a  distress  for  rant  due 
from  B.,  is  a  good  payment  of  rent 
by  B.  within  1  Will.  4,  c.  16. 

Ibid. 

V.  Emancipation. 
25.  In  1829,  a  daughter  of  full  age 
hired  herself,  with  the  consent  of 
her  father,  with  whom,  up  to  that 
time,  she  had  lived,  to  a  farmer, 
at  weekly  wages,  to  work  for  him 
during  harvest.  She  remained  with 
the  farmer  three  weeks,  and  then 
returned  to  her  father.  In  the  fol- 
lowing year  the  daughter  hired 
herself  again  to  the  same  farmer, 
to  assist  in  the  harvest,  and  the 
father  received  the  wages  from  his 
daughter  on  ber  return.  On  both 
occasions,  a  returning  home,  as  soon 
as  the  harvest  should  be  over,  was 
intended  by  the  daughter  and  ex- 
pected by  the  father:  Held,  that 
the  daughter  was  emancipated,  per 
Denman,C.J.,  Taunton,!.  andPof- 
teion,  J. ;  dissentiente,  IMtUdale,  J. 
Rex  v.  Inhabitants  o/Oulton.      62 

26.  Semble,  that  where  a  child  is  of 
age,  emancipation  is  to  be  primal 
facie  presumed.  Ibid. 

27.  Sean,  where  the  child  is  under 
age.  Ibid. 
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SHERIFF. 

Set  Aeeest,  3— Evidence,  9,  10 — 
Undee-shieitp. 

SHERIFF'S  OFFICER. 

See  Evidence,  10. 

SHIP. 
And  tee  Insueance. 

I.  Liability  of  Owner*. 

1.  The  registered  owner  is  aot  liable 
for  articles  furnished,  witkoat  his 
order,  for  the  repair  of  a  vessel 
chartered  for  a  year,  to  a  party 
who  ha*  undertaken  to  repair  the 
•hip  during  that  term.  Meeve  v. 
Dmn*  and  other*.  S7S 

£.  Nor  where  there  it  no  charter- 
party,  unless  the  goods  were  or- 
dered by  the  agent  of  the  owner, 
or  were  beneficial  to  hisn.       Ibid, 

S.  The  registered  owners  of  a  steam- 
boat let  it  to  A.f  the  captain,  for 
one  year,  the  beet  to  be  repaired 
by  An  the  engine  by  the  owners, 
who  were  to  appoint  an  engineer : 
Held,  that  the  owners  were  not  lia- 
ble for  repairs  unconnected  with 
the  engine,  ordered  by  A.       Ibid. 

SHIP'S  REGISTRY. 
See  Conviction. 

SHORT-HAND-WRITER'S 
NOTES. 

See  Evidence,  S. 

SIMONY. 

See  Amendment,  2,  8. 

SINGLE  BILL,  157,  n. 

ISLANDER. 
See  Defamation. 

SPECIAL  CASE. 

And  see  Justices. 

L  The  Court  of  Quarter  Sessions, 
in  a  case  sent  by  them  for  the  opi- 


mioa  of  the  Court  of  K.  B.,  should 
state  the  cmnciurions  of  f*ct  which 
they  draw  /roe  die  evidence,  and 
not  the  evidence  itaerC  iter  v.  /«- 
habitant*  of  St.  Cnthbert*,  Wdb. 

100 
£.  A  ease  sent  back  to  the  sesnoos 
to  be  re-stated,  must  be  heard  de 
novo,  as  upon  a  new  trial ;  and  if  a 
contrary  eondoskxt  is  come  to,  the y 
may  make  a  sew  order  acesfdisgrj. 
Rex  v.  Bloxam.  38o 

SPECIAL  DAMAGE. 
See  Dspamatto*. 

STAMP. 
I.  Agreement*. 

1.  An  agreement  to  indemnify  A. 
from  all  cost*,  charges,  damages, 
or  other  exraaiseg,  which  he  may 
incur  as  haft  for  £.,  requires  an 
agreement  stamp  under  55  Geo.  3, 
c  184,  the  arrest  of  B^  aad  con- 
sequently the  liability  of  A.t  being 
for  more  than  2QL,  though  the 
costs  &c.  incurred  do  not  amount 
to  that  sum.  Wrigley  v.  Smith, 
the  elder.  181 

II.  Deeds. 

2.  Where  a  deed  is  produced  bearing 
the  proper  stamp,  the  Court  will 
receive  it  in  evidence,  without  en- 
tering into  the  question  whether  it 
was  affixed  upon  the  payment  of  a 
sufficient  penalty,  ana  within  pro- 
per timet  although  it  is  proved  not 
to  have  been  stamped  when  exe- 
cuted. Rex  v.  Inhabitant*  of  Prei- 
ton.  81 

3.  But  with  reference  to  the  effect  of 
the  deed,  the  Court  will  inquire 
into  the  time  when  it  was  stamped, 
in  cases  where  stamping  within  a 
limited  period  is  required  by  sta- 
tute. Ibid. 

Ill*  Post-Stamping, 
And  $ee  2,  3,  eupri. 

I.  A  iitfiiiMMuuMii  indorsed  upon  an 
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instrument,  purporting  to  be  an 
acknowledgment  by  the  commis- 
sioners of  stamps  of  the  payment 
of  a  penalty,  19  not  evidence.    Ibid. 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  or. 

STATUTE. 

And  see  Certiorari — Contract — 
Overseer — Rate. 

I.  How  described* 

1.  Where  an  indictment  for  a  conspi- 
racy to  lay  an  information  for  an 
offence  prohibited  by  a  certain  sta- 
tute, with  knowledge  that  the  of- 
fence had  not  been  committed,  the 
statute  was  stated  as  an  act  passed 
in  the  second  and  third  years  of  the 
reign  &c,  the  judgment  was  ar- 
rested.    Rex  v.  Biers  and  another. 

475 

2.  An  act  passed  in  a  session  of  par- 
liament, extending  into  two  years 
of  a  reign,  may  in  pleading  be  des- 
cribed as  an  act  passed  in  a  session 
holden  in  the  two  years.  Ibid. 

II.  Public. 

8.  In  addressing  the  Court  in  aggra- 
vation of  punishment,  upon  a  con- 
viction for  a  nuisance,  it  is  compe- 
tent to  the  prosecutor  to  advert  to 
provisions  contained  in  an  act  re- 
lating to  a  private  company,  if  such 
act  contain  a  clause  declaring  it 
to  be  a  public  statute,  though  it  be 
not  referred  to  in  any  of  the  prose- 
cutor's affidavits.  Rex  v.  Equitable 
Gas  Company.  759 

III.  Construction. 

4.  A  company  for  effecting  improve- 
ments in  a  town,  is  empowered  by 
statute  to  take  certain  lands  &c, 
upon  giving  notice  and  making  com- 
pensation, the  amount,  if  not  agreed 
upon,  to  be  ascertained  by  a  jury; 
and  if  assessed  at  more  than  was 
offered,  the  company  to  pay  "  the 


costs  of  the  notices  and  precepts, 
and  of  summoning  the  jury  and 
witnesses,  and  also  of  the  inquest  ;*' 
Held,  that  a  party  whose  property 
was  assessed  at  more  than  the  sum 
offered,  was  entitled  to  his  general 
costs  attending  the  trial.  Rex  v. 
Justices  of  the  City  of  York.  685 
5.  But  not  to  the  expenses  of  survey- 
ing. Ibid. 

STEWARD. 

See  Copyhold. 

STOCK  IN  TRADE,  ASSIGN- 
MENT OF. 

See  Bankruptcy,  1,  2,  3,  4. 

SUBPOENA. 
See  Witness,  3,  3. 

SUGGESTION. 

1.  On  the  trial  of  an  action  upon  a 
special  contract,  with  the  money 
counts,  evidence  is  given  of  a  spe- 
cial contract,  but  the  jury  find  a 
general  verdict  for  a  sum  (leas  than 
40*.),  being  the  precise  amount 
which  the  plaintiff  would  have 
been  entitled  to  recover  under  the 
count  for  money  had  and  received : 
Held,  that  the  defendant  is  not  en- 
titled to  the  entry  of  a  suggestion 
on  the  roll,  that  the  action  was 
brought  for  a  debt  not  amounting 
to  40*.  in  order  to  deprive  the 
plaintiff  of  costs,  under  the  pro- 
visions of  a  court  of  requests  act. 
Mansfield  v.  Brearey.  471 

£.  The  Court  are  bound  by  the  re- 
cord as  returned  by  the  under- 
sheriff.  Ibid. 

SUMMONS. 

1 .  Whether  the  service  of  a  writ  of 
summons,  under  £  Will.  4,  c.  39, 
in  which  an  executor  is  not  de- 
scribed in  his  representative  cha- 
racter, is  notice  to  him  of  the  com- 
mencement of  an  action  against  him 
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in  that  character, — so  at  to  render 
him  liable  to  a  derastavit,  if  he 
pay  debts  of  an  equal  degree  with 
that  sued  for,  between  the  service 
of  the  writ  of  summons  and  the 
filing  the  declaration,  quaere.    205 

SURETY. 

See  Acnov — Settlement,  22 — 
Witness,  4. 

SURRENDER. 

And  see  Copyhold,  1, 10 — Settle- 
ment, 5. 

I.  What  skall  amount  to. 

1.  A.  demises  to  £.,  who  underlets 
to  C.  In  the  middle  of  both  terms 
it  is  agreed  between  A.  and  B. 
that  B.'s  tenancy  shall  cease,  and 
between  A.  and  C.  that  C.  shall 
hold  under  A.  for  a  longer  term. 
This  arrangement  enures  as  a  sur- 
render from  B.  to  A.t  and  a  new 
demise  from  A.  to  C.  Rex  v.  In- 
habitants of  Banbury.  292 

SURVEYOR  OF  HIGHWAY. 
See  Highway. 

TAXATION  OF  COSTS. 

See  Attorney — Costs — Ecclesias- 
tical Court. 

TENANT  IN  COMMON. 
See  Ejectment,  2. 

TERMOR. 
See  Annuity,  1. 

TITHES. 
And  see  Enclosure. 

I.  Evidence  of  Title. 

1.  The  decisions  against  raising,  as 
against  a  lay  impropriator,  a  pre- 
sumption of  a  release  or  grant  of 
tithes,  from  continual  non-payment 
of  them,  are  so  strong,  that  the  Court 


of  Error  in  the  Exchequer  Cham- 
ber refused  to  overrule  them, 
though  dissatisfied  with  the  ground 
upon  which  the  decisions  rest,  and 
referred  the  parties  to  their  remedy 
by  writ  of  error  in  parliament 
Bayley  ▼.  Drever  and  others.      885 

2.  Perception  of  the  tithe  of  com,  is 
evidence  of  tide  to  other  rectorial 
tithes,— as  hay.  M 

3.  In  debt  for  not  setting  out  tithes, 
it  is  competent  to  the  plaintiff  to 
give  evidence  of  the  perception  of 
the  tithes  of  the  lands  in  question, 
by  parties  not  shewn  to  be  in  pa- 
rity of  estate  with  the  plaintiff— 
and  to  produce  leases  of  the  tithes 
granted  by  those  persons  to  former 
occupiers  of  the  defendant's  lands. 

Ibid. 

II.   Composition. 

4.  Tithes  for  which  compositions  hm 
been  entered  into  by  the  respective 
occupiers  may  be  rated  in  the  hands 
of  the  rector  in  one  entire  torn. 
Rex  ▼.  The  Justice*  of  Sussex.  263 

5.  Upon  the  refusal  of  the  rector  to 
pay  such  rate,  the  justices  are  bound, 
upon  the  application  of  the  OYeneers, 
to  issue  their  warrant  for  leryiog 
it;  although  such  mode  of  rating 
be  inconvenient  to  the  rector  and 
contrary  to  former  practice.     Ibid. 

TITLE. 
I.  To  Chattels. 
See  Tiovei,  5. 

II.  To  Real  Estate. 
See  Vendoi  and  Purchases. 

III.  To  Tithes. 
See  Tithes,  I. 

TITLE  DEEDS. 

1.  In  an  action  by  A.  against  B.,  B. 
cannot  object  to  the  production  of 
the  title  deeds  of  C.  Marstom  t. 
Downes  $  Wife,  executrix ^  $c.  861 

2.  Nor,  though  C.  refuses  to  produce 
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then,  can  &  object  to  the  reception 
of  parol  evidence  of  tbeir  contents. 

Ibid. 

TOLL. 
I.  Immunity  from. 

1.  By  ancient  charters,  the  king,  being 
seised  of  tolUjraverse,  granted  to  a 
dean  and  chapter,  for  themselves, 
and  their  freeholders  and  other  men, 
that  they  should  be  quit  of  toll  :— 
HeM,  that  a  copyholder,  who  makes 
beer  for  sale  upon  the  premises 
holden  by  bin  of  the  dean  and 
chapter,  and  within  the  liberty  of 
the  church,  throughout  which  the 
dean  and  chapter  possess  jurisdic- 
tion by  virtue  of  the  charters 
granted  to  them,  is  exempt  from 
the  payment  of  tolls  in  respect  of 
a  cart  laden  with  such  beer.  Lord 
Middleton  and  others  v.  Lambert. 

841 

2.  A  fortiori,  is  he  exempt  from  pay- 
ment of  tolls  In  respect  of  sheep, 
part  of  his  farming  stock  on  his 
copyhold,  going  to  a  fair  to  be  sold. 

Ibid* 

3.  Whether,  if  one  of  the  ecclesiasti- 
cal body  had  claimed  to  be  free  from 
toll  in  respect  of  merchandize,  the 
charter  would  have  been  held  to 
give  to  him  such  an  immunity, 
qumrt.  Ibid. 

II.  Remedy  for. 

And  sec  Tbovkr,  2,  3. 

4*  A  canal  act  gives  the  company  tolls 
for  all  goods  carried  along  the  ca- 
nal ;  which  tolls,  if  not  paid  upon 
demand,  they  are  empowered  to  re- 
cover by  actions  or  they  may  seize 
the  goods  or  other  things,  in  respect 
whereof  such  rates  ought  to  have 
been  paid  and  the  vessels  laden  there- 
with and  detain  the  same  until 
payment  of  such  rates  and  all  ar- 
rears due  from  the  owner  of  the 
boats  3  and  if  such  goods  are  not 
redeemed  within  seven  days  after 
the  taking  thereof,  the  same  are  to 
be  appraised  and  sold  as  in  case  of 

VOL.  III. 


a  distress.  Held,  that  this  clause 
does  not  empower  the  company  to 
sell  the  boats.  Held  also,  that 
their  right  to  seize  is  confined  to 
the  limits  of  the  canal,  and  that 
therefore  they  are  not  authorized  to 
seize  goods  after  they  have  been 
landed.  Ibid. 

III.  Demise  of. 

5.  Whether  a  contract  for  the  demise 
of  tolls  by  the  trustees  of  a  turn- 
pike road,  signed  by  one  only  of 
two  persons  appointed  by  the  trus- 
tees to  the  office  of  clerks  to  the 
trustees,  is  a  valid  demise  under  3 
Geo.  4,  c.  126,  s.  57,  futerc.  Lee 
v.  Nixon  and  Davison*  441 

TRANSCRIPT  OP  RECORD. 

See  Ebrob. 

TRESPASS. 
See  Witness,  1. 

TRIAL. 
See  Costs,  VI. 

TROVER. 

I.  Title  of  Plaintiff. 

1 .  B.  mortgages  to  A.  certain  lease- 
hold coal  mines,  and  barges,  Arc. : 
B.  afterwards  demises  the  mines, 
and  assigns  the  barges  to  C. :  A. 
may  bring  trover  against  /).,  who 
tortiously  seizes  and  sells  the  barges 
and  part  of  the  produce  of  the 
mines.  Fraser  v.  Swansea  Canal 
Navigation.  391 

II,  Conversion. 

2.  The  seizure  and  sale  were  for  tolls 
claimed  to  be  due  to  a  canal  com- 
pany :  Held,  that  no  injury  resulted 
to  A.  until  the  sale,  and  that  there- 
fore an  action  brought  within  six 

.  months  of  the  sale,  but  more  than 

six  months  after  the  seizure,  was 

not  barred  by  a  clause  in  the  canal 

act,  limiting  the  commencement  of 
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actions  for  any  thing  done  in  pur- 
suance of  that  act,  to  within  six 
months  after  the  fact  committed.  391 

3.  Semble,  however,  that  in  an  action 
by  C,  in  respect  of  such  seizure  and 
sale  the  period  of  limitation  would 
have  run  from  the  time  of  the  ori- 
ginal seizure,  whether  the  action 
were  framed  in  trespass  or  in  trover. 

Ibid. 

III.   Justification, 

4.  C.  having  committed  an  act  of 
bankruptcy  after  the  seizure  and 
sale,  upon  which  a  commission  is- 
sued within  two  months  of  the 
seizure  and  sale:  Held,  that  in 
trover  by  A.  against  the  canal  com- 

Eany,  to  recover  the  value  of  the 
arges  and  coals,  the  company 
could  not  set  up  the  title  of  the  as- 
signees under  the  72d  section  of  6 
Geo.  4,  c.  1 6,  even  supposing  them 
to  have  passed  to  the  assignees 
under  that  section  of  the  act.  Ibid. 

TURNPIKE. 

And  see  Toll,  5. 

1.  The  adjudication  of  the  quarter 
sessions  upon  an  appeal  relating  to 
an  act  done  in  pursuance  of  a  local 
turnpike  act,  is  final,  and  a  manda- 
mus does  not  lie  to  require  that 
Court  to  rc-hcar  such  appeal.  Rex 
v.  The  Justices  of  the  IV est  Riding 
of  Yorkshire.  86 

UNDER-SHERIFF. 
See  New  Trial — Suggestion. 

UNDERTAKING. 
See  Agreebient — Guarantee. 

USURY. 

I.  What  shall  amount  to. 

1.  A  deed  by  which  A.,  in  considera- 
tion of  200/.,  grants  to  B.  an 
annuity  or  rent-charge  of  20/.  a- 
year  for  sixty  years,  is  not  on  the 
face  of  it  usurious.  Ferguson  v. 
Sprang.  665 


2.  To  hum  the  question  of  nsmyvpon 
a  declaration  on  such  a  deed,  the 
defendant  must  plead  an  usurious 
contract,  and  thereby  raise  an  issue 
of  fact  for  the  jury.  /W. 

3.  The  declaration  is  good  upon  de- 
murrer. Ibid. 

4.  When  it  is  a  matter  of  calculation 
other  than  the  very  simplest,  whe- 
ther a  contract  is  usurious,  the 
Court  will  not  look  at  it  to  see 
whether  it  is  so;  that  is  a  question 
for  the  jury.  IW. 

5.  The  risk  of  the  insolvency  of  the 
grantor  of  an  annuity  otherwise 
usurious,  is  not  such  a  risk  of  the 
principal  money  as  will  operate  to 
make  such  a  grant  valid.         iiW. 

VARIANCE. 
I.  In  Process. 

1 .  A  defendant  taken  upon  a  capias 
ad  respondendum,  is  entitled  to  be 
discharged,  if  between  the  writ  and 
the  copy  served  upon  him,  there  is  a 
variance  either  in  the  sound  or  in 
the  sense  of  the  words.  Hodgkm- 
son  v.  Hodgkinson.  564 

2.  As  where  in  a  capias  the  address 
was  to  the  sheriffs  of  Middlesex, 
and  in  the  copy  to  the  Sheriff*  of 
Middesex.  Ibid. 

And  see  Amendment — Evidence— 
Suggestion  on  the  Roll. 

VENDOR  AND  PURCHASER. 

See  Arbitrament,  1,  2 — Bankrupt, 
2,  3,  4— Contract. 

I.  Evidence  of  Contract. 

1 .  By  the  conditions  of  a  sale  of  two 
houses  by  auction,  the  purchaser  is 
to  pay  a  deposit  into  the  hands  of 
the  auctioneer,  and  the  vendor  is  to 
deliver  an  abstract  of  title  within 
ten  days.  A.  pays  a  deposit,  signs 
an  agreement  as  purchaser,  and  ob- 
tains a  receipt  from  the  auctioneer 
for  the  money  paid,  as  for  a  deposit. 
The  abstract  not  being  delivered,  A. 
brings  an  action  against  the  auc- 
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tioneer  for  the  deposit.  Held,  that 
the  production  of  the  receipt  and 
of  the  conditions  of  sale,  without 
producing  the  written  contract 
signed  by  A.  was  insufficient.  Cur- 
tis v.  Greated.  449 

II.  Title. 

2.  The  vendor  of  a  leasehold  is  bound 
to  shew  the  lessor's  title  to  demise, 
unless  it  be  otherwise  stipulated  in 
the  contract  of  sale.  Soutcr  v.  Drake. 

40 

3.  No  agreement  to  dispense  with  the 
production  of  the  lessor's  title  will 
be  implied  from  the  circumstances 
of  the  term  being  nearly  expired, 
the  small  value  of  the  property, 
and  the  absence  of  any  premium. 

Ibid. 

4.  In  1818,  A.  conveys  Blackacre  to 
B.,  B.  becomes  bankrupt,  and  his 
assignees,  convey  in  1833  to  C. 
In  1824  A.  had  conveyed  Blackacre 
to  D.  It  is  competent  to  2).  in  an 
ejectment  brought  against  him  by 
C.  to  shew  that  in  1818^.  had  not 
the  legal  estate  in  Blackacre.  Doe 
d.  Oliver  v.  Powell  and  Pyne.    616 

5.  The  Court  upheld  a  title  depending 
on  a  fine  with  proclamations,  al- 
though the  first  proclamation  had 
been  made  before  the  engrossing 
for  recording)  of  the  fine.  Doe  d. 
Fleming  and  others  v.  Ford  and 
Wick.  813 

III.  Bights  of  Vendee. 
And  see  Warranty,  1 . 

6.  If  a  vendee,  after  discovering  the 
sale  to  be  fraudulent,  deals  with  the 
property  as  his  own,  he  cannot  re- 
cover the  purchase-money,  upon 
subsequently  detecting  further  cir- 
cumstances of  the  original  fraud. 
Campbell  v.  Fleeming  and  Jones. 

834 

VERDICT. 

See  Certiorari,  6,  7,  8 — Evidence, 
12 — Suggestion. 


VESTRY. 
I.  Mode  of  voting  in  Vestries. 

1 .  By  a  local  act  the  inhabitants  of 
the  parish  of  C,  paying  church  and 
poor  rates,  were  empowered  to 
elect  guardians  of  the  poor.  In 
the  vestry  act  (58  Geo.  3,  c.  69,) 
which  regulates  the  mode  of  voting 
in  vestries,  there  is  a  proviso  that 
that  act  shall  not  affect  the  right  or 
manner  of  voting  in  any  vestry  held 
by  ancient  usage,  or  by  a  special 
act.  Held,  that  this  proviso  did 
not  except  the  parish  of  C.  from 
the  operation  of  58  Geo.  3,  c.  69, — 
and  that  to  bring  a  vestry  within 
the  exemption  it  must  have  a  pecu- 
liar constitution.  Rex  v.  Church' 
wardens  of  Clerkenwell.  411 

II.  Oath  of  Vestrymen. 

2.  A  local  vestry  act  directs  that  ves- 
trymen shall  take  an  oath  that  they 
will  faithfully  execute  the  duties  re- 
posed in  them,  as  vestrymen  ap- 
pointed in  pursuance  of  that  act, 
and  that  tbey  are  duly  qualified  ac- 
cording to  the  rate  of  qualification 
thereby  prescribed.  By  a  public 
vestry  act,  the  constitution  of  the 
vestry  is  changed.  Vestrymen 
elected  under  the  new  act  cannot 
be  required  to  take  the  oath  pre- 
scribed by  the  former  act.  Rex  v. 
5/.  Pancras.  425 

III.  Eligibility  of  Vestrymen. 

3.  In  parishes  within  the  metropoli- 
tan nolice  district,  or  in  which  the 
rated  house-holders  exceed  3000, 
persons  to  be  eligible  as  vestrymen, 
and  to  be  capable  of  acting  as  such 
within  1  &  2  WUl.  4,  c.  60,  must 
be  resident  householders  rated  upon 
a  rental  of  40/.  Ibid. 

4.  But  it  is  not  necessary  that  such 
rating  should  be  in  respect  of  pro- 
perty in  their  own  occupation.  Ibid. 

5.  So,  as  to  eligibility  in  parishes  not 
being  within  the  metropolitan  po- 
lice district,  or  the  city  of  London. 

Ibid. 


6.  So,  m  to  capacity  to  act  as  vestry- 
men in  web  parishes,  temik.  Ibid. 

IV.  Elrdim  ofVettrymen. 

7.  In  pariabe*  which  ham  adopted  the 
vestry  act  of  I  &  2  WW.  4,  c  60, 
the  number  of  vestrymen  to  be 
Ultti  ant  at  the  in*  election  of 
vestrymen  under  that  act,  it,  one- 
third  of  those  vestrymen  who,  at 
die  time  of  the  election,  were  in 
mctmai  exiitence, — not  one-third  of 
a  tmmniett  vestry,— nor  one-third  of 
a  complete  vestry  deducting  from 
ruck  third  the  number  of  the  vacan- 
dce.  Ibid. 

8.  A  parish  it  not  "  dirlded  into  dis- 
trict* for  ecclesiastical  or  other  pur- 
pose*," within  I  &  2  Will.  4,  &  60, 
i.  22,  where  a  atuall  portion  of  the 
pariah  la  annexed  to  a  cbapelry  cre- 
ated in  an  adjoining  parish,— ox 
where  the  parish  baa  been,  for  the 
convenience  of  collecting  the  poor- 
rate*,  divided  into  four  districts, 
which  diitrictt  hare  been  adapted 
by  the  returning  officer  of  a  borough 
(within  which  the  pariih  it  situ- 
ate) for  the  purpose  of  taking  the 
poll  at  an  election  for  members  of 
parliament.  Ibid. 

V.  Adjournment  of  Vestry  Meeting. 

ft.  Where  a  meeting  for  the  election 
of  churchwardens  takes  place  in 
the  parish  church,  In  pursuance  of 
a  notice  that  such  meeting  would 
be  held  at  the  pariih  chnrch,  and 
that  in  case  a  poll  should  be  de- 
manded the  meeting  would  be  im- 
mediately adjourned  to  the  town- 
hall, — the  chairman,  upon  a  poll  be- 
ing demanded,  may  adjourn  the 
meeting  to  the  town-hall,  although 
a  majority  of  the  voters  present  ob- 
ject to  such  adjournment.  Rex  v, 
The  Archdeacon  of  Chester.      413 

10.  The  right  of  adjourning  the  busi- 
ness in  progress  at  a  meeting,  is 
vested  in  the  persons  assembled, 
and  not  in  the  chairman.         Ibid. 


VOTING. 
See  HimsaarvB — VavnT,  I. 

WAGES. 

Set  Settlbmnnt,  0,  7,  8,  12,  13,  14. 

WARRANT  OF  ATTORNEY. 
Set  Annuity,  2. 3,  4 — Pbactice,  2. 

WARRANT  OF  COMMITMENT. 
And  tee  Jmncn. 

I ,  The  return  to  a  habeas  corpus,  di- 
rected to  a  gaoler,  stated  that  the 
prisoner  was  received  by  him  under 
a  warrant  of  commitment,  reciting 
a  conviction  wider  the  act  for  the 
prevention  of  smuggling,  (3  A  * 
WiH.  4,  c.  53,  which  antborfiet 
justice*  to  amend  their  warrant  of 
commitment,) — that  on  a  subse- 
quent day  some  person  came  to  the 
gaol,  took  away  the  warrant,  and  left 
in  lien  thereof  another  warrant,  dated 
the  tame  day,  under  the  hands  and 
teals  of  the  same  justice*,  but  which 
contained  no  statement  of  it*  beings 
substituted  warrant ; — and  that  un- 
der this  warrant  he  had  since  de- 
tained the  prisoner :  Held,  that  it 
did  not  sufficiently  appear  that  Ibe 
second  warrant  was  substituted  by 
the  authority  of  the  justices,  and 
that  the  prisoner  was  therefore  en- 
titled to  be  discharged.  Rci  v. 
Elmy  and  Sawyer.  733 

WARRANTY. 

1,  A  horse  is  sold  with  a  warranty  of 
soundness  for  twenty-four  boors : 
Held,  that  mere  knowledge  of  un- 
soundnen  by  the  seller  don  not 
vitiate  the  tale.  Bnmter  v.  JticA- 
orasm.  748 

2.  Certain  rules  were  potted  up  at  a 
repository  for  horses,  regulating 
sate*  by  private  contract  there: 
Held,  that  parties  contracting  at 
the  repository  having  notice  of  tbe 
rules,  impliedly  adopted  tbe  terms 
of  tbe  rules.  Ibid. 


INDEX. 


953 


WAYWARDEN. 
See  Highway. 

WIFE. 

See  Agent,  1 — Bankrupt,  5 — Con- 
spiracy, 1 — Evidence,  26,  27 — 
Fraud,  2. 

WILL. 

See  Bankrupt,  5,  6,  7 — Evidence, 
2,3,4,  17,  18. 

WINDOW 
See  Licence. 

WITNESS. 

And  see  Ejectment1 — Evidence- 
Costs,  VI. 

I.  Competency. 

1 .  Id  trespass  quare  clausum  fregit,  a 
person  claiming  to  be  the  owner  of 
the  locus  in  quo,  may  disprove  the 
plaintiff's  title.    Woolway  v.  Roxdc. 

849 

II.  Subpama  duces  tecum. 

2.  A  witness  brought  into  Court  to 
produce  a  document,  under  a  sub- 
poena duces  tecum,  may  be  com- 
pelled to  produce  it  without  being 
sworn.     Perry  v.  Gibson.         462 

III.  Attachment. 

3.  This  Court  has  no  power  to  grant 
an  attachment  against  a  witness  for 
disobeying  a  subpoena,  issued  out  of 
the  Court  of  Quarter  Sessions.  Rex 
v.  Room.  725 


IV.  Attesting  Witness. 

And  see  Evidence. 

4.  In  an  action  against  A.9  upon  a 
promissory  note,  more  than  six 
year3  old,  and  which  purported  to 
be  the  joint  and  several  note  of  A. 
and*  B.y  and  the  signature  of  B.  to 
which  purported  to  be  attested  by 
C.  j  evidence  of  payment  of  interest 
within  six  years,  by  B.,  is  not  suf- 
ficient to  take  the  case  out  of  the 
statute  of  limitations,  unless  the 
attesting  witness  is  called,  although 
it  appears  that  A.  signed  the  note  as 
surety  for  B.,  whose  name  had  been 
previously  subscribed  to  the  note. 
Wylde  and  another  v.  Porter.   585 

WORDS  OF  PRESENT  DEMISE. 
See  Lease. 

WORK  AND  LABOUR. 
See  Overseers. 

WORKHOUSE. 
See  Overseers. 

WRIT  OF  SUMMONS. 

See  Summons. 

WRIT  OF  TRIAL. 

And  see  New  Trial — Suggestion. 

1.  The  judge  of  an  inferior  Court,  to 
whom  a  cause  is  sent  by  writ  of 
trial,  cannot  certify  to  deprive  the 
plaintiff  of  costs,  where  less  than 
40*.  is  recovered*  Wardroper  v. 
Richardson.  839 
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